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Rule 204. Compelling Appearance of Deponent
(a) Action Pending in This State.

(1) Subpoenas. Except as provided in paragraph (c) hereof: (i) the clerk of the court shall
issue subpoenas on request; or (ii) subpoenas may be issued by an attorney admitted to practice
in the State of Illinois who is currently counsel of record in the pending action. The subpoena
may command the person to whom it is directed to produce documents or tangible things which
constitute or contain evidence relating to any of the matters within the scope of the examination
permitted under these rules subject to any limitations imposed under Rule 201(c).

(2) Service of Subpoenas. A deponent shall respond to any lawful subpoena of which the
deponent has actual knowledge, if payment of the fee and mileage has been tendered. Service
of a subpoena by mail may be proved prima facie by a return receipt showing delivery to the
deponent or his authorized agent by certified or registered mail at least seven days before the
date on which appearance is required and an affidavit showing that the mailing was prepaid
and was addressed to the deponent, restricted delivery, return receipt requested, showing to
whom, date and address of delivery, with a check or money order for the fee and mileage
enclosed.

(3) Notice to Parties, et al. Service of notice of the taking of the deposition of a party or
person who is currently an officer, director, or employee of a party is sufficient to require the
appearance of the deponent and the production of any documents or tangible things listed in
the notice.

(4) Production of Documents in Lieu of Appearance of Deponent. The notice, order or
stipulation to take a deposition may specify that the appearance of the deponent is excused,
and that no deposition will be taken, if copies of specified documents or tangible things are
served on the party or attorney requesting the same by a date certain. That party or attorney
shall serve all requesting parties of record at least three days prior to the scheduled deposition,
with true and complete copies of all documents, and shall make available for inspection
tangible things, or other materials furnished, and shall file a certificate of compliance with the
court. Unless otherwise ordered or agreed, reasonable charges by the deponent for production
in accordance with this procedure shall be paid by the party requesting the same, and all other
parties shall pay reasonable copying and delivery charges for materials they receive. A copy
of any subpoena issued in connection with such a deposition shall be attached to the notice and
immediately filed with the court, not less than 14 days prior to the scheduled deposition. The
use of this procedure shall not bar the taking of any person’s deposition or limit the scope of
same.

(b) Action Pending in Another State, Territory, or Country.

(1) Any officer or person authorized by the laws of another State, territory, or country to
take any deposition in this State, with or without a commission, in any action pending in a
court of that State, territory, or country may petition the circuit court in the county in which
the deponent resides or is employed or transacts business in person or is found for a subpoena
to compel the appearance of the deponent or for an order to compel the giving of testimony by
the deponent. The court may hear and act upon the petition with or without notice as the court
directs.



(2) All requests for subpoenas pursuant to the Uniform Interstate Depositions and
Discovery Act (735 ILCS 35/1 et seq.) shall be governed by Rule 17.

(c) Depositions of Physicians. The discovery depositions of nonparty physicians being
deposed in their professional capacity may be taken only with the agreement of the parties and the
subsequent consent of the deponent or under a subpoena issued upon order of court. A party shall
pay a reasonable fee to a physician for the time he or she will spend testifying at any such
deposition. Unless the physician was retained by a party for the purpose of rendering an opinion
at trial, or unless otherwise ordered by the court, the fee shall be paid by the party at whose instance
the deposition is taken.

(d) Noncompliance by Nonparties: Body Attachment.

(1) An order of body attachment upon a nonparty for noncompliance with a discovery order
or subpoena shall not issue without proof of personal service of the rule to show cause or order
of contempt upon the nonparty.

(2) The service of the rule to show cause or order of contempt upon the nonparty, except
when the rule or order is initiated by the court, shall include a copy of the petition for rule and
the discovery order or subpoena which is the basis for the petition for rule.

(3) The service of the rule to show cause or order of contempt upon the nonparty shall be
made in the same manner as service of summons provided for under sections 2-202, 2-
203(a)(1) and 2-203.1 of the Code of Civil Procedure.

Amended June 23, 1967, and amended October 21, 1969, effective January 1, 1970; amended
September 29, 1978, effective November 1, 1978; amended July 1, 1985, effective August 1, 1985;
amended November 21, 1988, effective January 1, 1989; amended June 19, 1989, effective August 1,
1989; amended June 1, 1995, effective January 1, 1996; amended June 11, 2009, effective immediately;
amended December 16, 2010, effective immediately; amended May 29, 2014, eff. July 1, 2014;
amended Mar. 17, 2023, eff. immediately.

Committee Comments
(Revised June 1, 1995)

Paragraph (a) of this rule was revised effective June 23, 1967, to divide it into three
subparagraphs and add the material contained in subparagraph (a)(2), dealing with service of
subpoenas.

The first sentence of the subparagraph (a)(2) states existing law. (Chicago and Aurora R.R.
Co. v. Dunning (1857), 18 Ill. 494.) The second sentence simplifies proof of actual notice when
service is made by certified or registered mail. It was amended in 1978 to conform its requirements
to presently available postal delivery service. See Committee Comments to Rule 105.

Subparagraphs (a)(1) and (a)(3), without their present subtitles, appeared as paragraph (a) of
Rule 204(a) as adopted effective January 1, 1967. New at that time was the provision now in
subparagraph (a)(1) making an order of the court a prerequisite to the issuance of subpoena for the
discovery deposition of a physician or surgeon. Also new in the 1967 rule was the use of the term
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“employee” instead of the former “managing agent” in what is now subparagraph (a)(3). The
phrase “and no subpoena is necessary” which appeared in former Rule 19-8(1) (effective January
1, 1956), on which Rule 204(a) was based, was placed there to emphasize a change in practice to
which the bar had been accustomed by 1967, and it was deleted in the 1967 revision as no longer
needed.

Subparagraph (4) of paragraph (a) sets forth the procedures to be followed in those instances
where the production of documents or tangible things by an individual may obviate the need for
taking that person’s deposition. The rule recognizes that subpoenas must be directed to individuals,
not inanimate objects. Existing law regarding privilege and permissible discovery in a given case
is unaffected by the rule. (See Lewis v. Illinois Central R.R. Co., 234 Ill. App. 3d 669 (5th Dist.
1992).) The rule requires disclosure to all parties with prompt and complete production of all
materials received, regardless of whether materials in addition to those specified are furnished by
the deponent.

Paragraph (b) was not affected by the June 23, 1967, amendment. It was derived from former
Rule 19-8(2) as it stood before 1967.

In 1985 paragraph (a) was amended and paragraph (c) was added to regulate the practice of
compelling physicians and surgeons to appear to be deposed in their professional capacity and to
set guidelines concerning professional fees which may, by agreement, be paid to physicians and
surgeons for attending such depositions. Traditionally, expert witnesses are in the same position
as other witnesses with respect to their fees. (In re Estate of James (1956), 10 Ill. App. 2d 232.)
Physicians and other experts subpoenaed to testify may not refuse to do so on the ground that they
are entitled to be paid some additional fee on the basis of being an expert. (Dixon v. People (1897),
168 I11. 179.) Expert witnesses, like other witnesses, normally are entitled only to $20 per day and
20 cents per mile of necessary travel. (Falkenthal v. Public Building Com. (1983), 111 Ill. App. 3d
703.) As a practical matter, however, physicians and surgeons usually do request a professional
fee, in addition to the statutory witness fee, to reimburse them for the time they spend testifying at
depositions, and the party at whose instance the physician or surgeon is subpoenaed is normally
loathe to refuse. This rule is intended to regulate this practice. A party may agree to pay a
reasonable professional fee to a physician or surgeon for the time he or she will spend testifying
at any deposition. The fee should be paid only after the doctor has testified, and it should not
exceed an amount which reasonably reimburses the doctor for the time he or she actually spent
testifying at deposition. Unless the doctor was retained for the purpose of rendering an expert
opinion at trial, or unless otherwise ordered by the court, the party at whose instance the deposition
is being taken would be responsible for paying the professional fee, as well as other fees and
expenses provided for in Rule 208.

Rule 204(c) implies that the trial court will exercise discretion in ordering the issuance of a
subpoena upon a physician or surgeon and will refuse to do so unless there is some preliminary
showing of good cause, regardless of whether there has been an objection by opposing counsel. At
a minimum the moving party must be able to show that he has received the medical records
available in the case and nevertheless has good reason to believe that a deposition is necessary. If
appropriate, the court may require that such a showing of good cause be accomplished by an
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affidavit accompanying the motion.

Paragraph (¢) was amended in 1989 to provide that a party “shall pay,” rather than “may agree
to pay,” a reasonable fee to a physician or surgeon for the time the physician or surgeon will spend
testifying at any such deposition. This change will clarify the responsibility of parties to not intrude
on the time of physicians and surgeons without seeing to it that the physicians or surgeons receive
reasonable compensation for the time they spend undergoing questioning on deposition.

The reference in paragraph (c) to “surgeons” has been stricken because it is redundant.
Moreover, paragraph (c) is made applicable only to “nonparty” physicians. The protection afforded
a physician by paragraph (c), including the payment of a fee for time spent, has no application to
a physician who is a party to the suit. Such protection should likewise be unavailable to nonparty
physicians who are closely associated with a party, such as physicians who are stockholders in or
officers of a professional corporation named as a defendant, or a physician who is a respondent in
discovery.
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