GENERAL CAUTIONARY INSTRUCTIONS

INTRODUCTION

The instructions in the 1.00 through the 3.00 series are “cautionary” instructions. In 1999
these instructions were redrafted. The redrafted instructions combined, reordered, and condensed
the instructions that previously appeared in these sections. The substance of the instructions is
the same, except where noted.

The instructions in the 1.00 series are intended to be given before opening statements,
along with any substantive instructions the Court deems appropriate. The instructions in the 2.00
series are intended for use during trial. The instructions in the 3.00 series are intended for use
after closing arguments. The Court may also repeat instructions from the 1.00 and 2.00 series
after closing arguments. Supreme Court Rule 239(d) should be consulted with regard to the time
instructions are given.

Giving cautionary instructions is within the sound discretion of the trial court.
Birmingham Fire Ins. Co. v. Pulver, 126 Ill. 329, 339; 18 N.E. 804, 808 (1888); Martin v. Kralis
Poultry Co., 12 lll.App.3d 453, 464; 297 N.E.2d 610, 618 (5th Dist.1973); Beiermann v.
Edwards, 193 11l.App.3d 968, 981; 550 N.E.2d 587, 597; 140 Ill.Dec. 702, 712 (2d Dist.1990);
DeYoung v. Alpha Const. Co., 186 Ill.App.3d 758, 771; 542 N.E.2d 859, 867; 134 Ill.Dec. 513,
521 (1st Dist.1989); Clay v. Brodsky, 148 Ill.App.3d 63, 72; 499 N.E.2d 68, 74; 101 Ill.Dec. 701,
707 (4th Dist.1986); Tuttle v. Fruehauf Div. of Fruehauf Corp., 122 Ill.App.3d 835, 844; 462
N.E.2d 645, 653; 78 Ill.Dec. 526, 534 (1st Dist.1984). A trial court's refusal to give a certain
instruction is not reversible error unless the complaining party has in some way been prejudiced
by the court's denial. Chloupek v. Jordan, 49 Ill.App.3d 809, 816; 364 N.E.2d 650, 655; 7
I11.Dec. 489, 494 (1st Dist.1977).
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1.01 Preliminary Cautionary Instructions
[1] Now that the evidence has concluded, I will instruct you as to the law and your duties.

[2] The law regarding this case is contained in the instructions | will give to you. You
must consider the Court's instructions as a whole, not picking out some instructions and
disregarding others.

[3] It is your duty to resolve this case by determining the facts based on the evidence and
following the law given in the instructions. Your verdict must not be based upon speculation,
prejudice, or sympathy. [Each party, whether a [(i.e., corporation, partnership, etc.)] or an
individual, should receive your same fair consideration.] My rulings, remarks or instructions do
not indicate any opinion as to the facts.

[4] You will decide what facts have been proven. Facts may be proven by evidence or
reasonable inferences drawn from the evidence. Evidence consists of the testimony of witnesses
and of exhibits admitted by the court. You should consider all the evidence without regard to
which party produced it. You may use common sense gained from your experiences in life, in
evaluating what you see and hear during trial.

[5] You are the only judges of the credibility of the witnesses. You will decide the weight
to be given to the testimony of each of them. In evaluating the credibility of a witness, you may
consider that witness' ability and opportunity to observe, memory, manner, interest, bias,
qualifications, experience, and any previous inconsistent statement or act by the witness
concerning an issue important to the case.

[6] You should not do any independent investigation or research on any subject relating
to the case. What you may have seen or heard outside the courtroom is not evidence. This
includes any press, radio, or television programs and it also includes any information available
on the Internet. Such programs, reports, and information are not evidence and your verdict must
not be influenced in any way by such material.

[7] For example, you must not use the Internet, [including Google,] [Wikipedia,] [[(insert
current examples)]], or any other sources that you might use every day, to search for any
information about the case, or the law which applies to the case, or the people involved in the
case, including the parties, witnesses, lawyers, and judge.

[8] During the course of the trial, do not discuss this case with anyone--not even your
own families or friends, and also not even among yourselves--until at the end of the trial when
you have retired to the jury room to deliberate on your verdict. Even though this is hard to do, it
will be a violation of these instructions and your oath if you discuss the case with anyone else.

[9] You must not provide any information about the case to anyone by any means at all,
and this includes posting information about the case, or your thoughts about it, on any device or
Internet site, including [blogs,] [chat-rooms,] or [[(insert current examples)]], or any social-
networking websites, such as [Twitter], [Facebook] or [[(insert current examples)]], or any other
means.

[10] You cannot use any electronic devices or services to communicate about this case,
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and this includes [cell-phones,] [smart-phones,] [lap-tops,] [the Internet,] [[(insert current
examples)]] and any other tools of technology. The use of any such devices or services in
connection with your duties is prohibited.

[11] The reason for these instructions is that your verdict must be based only on the
evidence presented in this courtroom and the law | [will provide] [have provided] to you in my
instructions. It would be unfair to the parties and a violation of your oath to base your decision
on information from outside this courtroom. You should feel free to remind each other that your
verdict is to be based only on the evidence admitted in court and that you cannot use information
from any other sources. If you become aware of any violation of these instructions, it is your
legal duty to report this to me immediately.

[12] Disobeying these instructions could cause a mistrial, meaning all of our efforts have
been wasted and we would have to start over again with a new trial. If you violate these
instructions you could be found in contempt of court.

[13] Pay close attention to the testimony as it is given. At the end of the trial you must
make your decision based on what you recall of the evidence. You will not receive a written
transcript of the testimony when you retire to the jury room.

[14] An opening statement is what an attorney expects the evidence will be. A closing
argument is given at the conclusion of the case and is a summary of what an attorney contends
the evidence has shown. If any statement or argument of an attorney is not supported by the law
or the evidence, you should disregard that statement or argument.

[15] During this trial, you may be permitted to ask questions of [certain] witnesses, but
you must follow the procedures that | describe:

If you have a question for a witness and you believe the answer would be helpful to you
in understanding the case, then after the lawyers have completed their questions, but before that
witness is excused, | will give you a chance to submit your guestion in writing.

| will have you write your guestion on a piece of paper and hand it to the bailiff. [The
court may now describe specific procedures to be used. See Comment for examples.] You
should not write your name or juror number with the question. Also, you should not discuss
your questions with your fellow jurors at this time.

You may submit one or more questions or no question at all. It is up to you. Please keep
in mind, though, that you should only ask a question if you think it is important to your ability to
decide the issues in this case fairly. You should be sure you are asking a guestion and not
making a comment. You should not use your guestions to argue with a witness or to express
opinions about a witness’s testimony. Your role is to be an impartial fact-finder. The purpose of
your question should be to clarify testimony that you have not understood or that has failed to
address a factual guestion that you believe is important.

After the bailiff has collected the pieces of paper and given them to me, | will decide
whether the law allows the question to be asked of the witness. Not all questions can be asked or
asked using the wording that was submitted. The rules of evidence might not permit me to ask
your question. You shall not concern yourself with the reason for the exclusion or modification
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of any question submitted. If I cannot ask your question or if | rephrase it, please do not be
offended and do not let it affect your judgment of the evidence or the witness in any way.

If the question is allowed, | will ask the question of the witness and the attorneys may
then ask some follow-up questions. Please do not speak directly to me, the lawyers, or the
witnesses.

Instruction, Notes on Use and Comment revised January 2011; [15]Instruction and Notes on
Use on 1.01 [15] approved June 1, 2012;[15]Comment approved June 21, 2012.

Notes on Use

Some trial judges give cautionary instructions at the beginning of the trial; some give
them at the close of the trial before the deliberations; and some give them throughout the trial.
Although the trial judge has discretion as to when to give cautionary instructions, the committee
suggests that cautionary instructions 1.01 [3]-f24}[15] should be given at the beginning of the
trial, 1.01 [1]-[14] should be given at the end of trial, and that the instructions reminding jurors to
refrain from doing outside research [1.01 [6] and [7]), from discussing the case with anyone
(1.01 [8] and [9]), and from using electronic devices in connection with their duties as jurors
(1.01 [10]) should be repeated throughout the trial.

For any of the cautionary instructions that refer to particular forms of technology, such as
1.01 [7], [9] and [10], judges should feel free to add new examples as they become available.

The numbers in the brackets preceding each paragraph refer to the Comments and Notes
on Use following the instruction and should not be included when the instruction is given. The
instruction, with brackets removed, should be given as a single instruction.

As to 1.01 [15], on April 3, 2012, the Illinois Supreme Court adopted Rule 243, which
explicitly authorizes judges to allow jurors to submit written questions to certain or all witnesses
in civil jury trials in lllinois. The rule outlines the procedures to be followed, see Supreme Court
Rule 243, but makes clear that the trial judge has discretion whether to permit questions. See
Committee Comments to Supreme Court Rule 243.

Although Rule 243 identifies certain procedures for the submission of juror questions to
witnesses, it also indicates that trial judges are free to work out the details of the procedures on
their own. See id. The Comment provides approaches that other judges have tried to ensure that
jurors feel comfortable asking questions.

Rule 243 also makes clear that the judge will review the questions outside of the presence
of the jury, read each question for the record, and hear objections, if any, from the lawyers. The
judge will rule on whether the question can be asked, including any rephrasing of the guestion.

If the question can be asked, then the judge will ask it and instruct the witness to answer only the
guestion asked. The lawyers will have a chance to ask follow-up questions of the witness limited
to the scope of the new testimony.
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[1] Comment
This instruction incorporates former IP1 3.01.
[2] Comment

This instruction tells the jury that the source of the law it will apply to the case is the
court's instructions. The instruction cautions the jury against capriciously selecting one of several
statements of the law and using it in their deliberations out of context with the whole charge.
Henderson v. Shives, 10 Ill.App.2d 475, 488; 135 N.E.2d 186, 192 (2d Dist. 1956).

[3] Comment

In conjunction with paragraph [1], the last sentence of paragraph [3] incorporates former
IPI 3.01 and adds to the existing language of IP1 1.01.

Since the remarks and rulings of the trial judge may erroneously be interpreted by the
jury as comments on the evidence, this instruction is proper. An instruction using similar
language was approved in North Chicago St. R. Co. v. Kaspers, 186 Ill. 246, 250, 57 N.E. 849,
851 (1900).

The primary function of the jury is to apply the law to the facts of the case. Guidani v.
Cumerlato, 59 Ill.App.2d 13, 36-37, 207 N.E.2d 1, 12 (5th Dist. 1965); Rikard v. Dover Elevator
Co., 126 Ill.App.3d 438, 440, 81 Ill.Dec. 686, 687, 467 N.E.2d 386, 387 (5th Dist. 1984).
Informing jurors that they are to find the facts from the evidence, and then to apply the law to
those facts, has been held to be a very good statement of the law. Eckels v. Hawkinson, 138
II.App. 627, 633-34 (1st Dist.1908).

Verdicts should not be influenced by sympathy or prejudice. See Garbell v. Fields, 36
I.App.2d 399, 403-404, 184 N.E.2d 750, 752 (1st Dist.1962)), where this instruction was
approved. The prohibition against sympathy or prejudice is equally applicable to both parties.
Moreover, it is sufficient to caution the jury once against allowing sympathy and prejudice to
enter into their consideration of the case. The practice of repeatedly warning the jury against
sympathy or prejudice in connection with each facet of the case is not favored. A simple
statement on the subject of sympathy, such as the one contained in this instruction, was
suggested in Keller v. Menconi, 7 1ll.App.2d 250, 256, 129 N.E.2d 341, 344 (1st Dist.1955). As
to the caution against deciding a case on the basis of speculation, see Koris v. Norfolk & West.
Rwy. Co., 30 Ill.App.3d 1055, 1060; 333 N.E.2d 217, 221 (1st Dist.1975).

A jury should be informed that a corporation is to be treated no differently from an
individual. Chicago Union Traction Co. v. Goulding, 228 1ll. 164, 165, 81 N.E. 833, 833 (1907).

[4] Comment

This instruction states the familiar principle that once evidence is admitted, it is in the
case for all purposes and every party is entitled to the benefit of the evidence whether produced
by him or his adversary. Morris v. Cent. W. Cas. Co., 351 Ill. 40, 47, 183 N.E. 595, 598 (1932);
Dudanas v. Plate, 44 1ll.App.3d 901, 909, 3 Ill.Dec. 486, 492, 358 N.E.2d 1171, 1178 (1st
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Dist.1976); Dessen v. Jones, 194 Ill.App.3d 869, 873, 141 Ill.Dec. 595, 597, 551 N.E.2d 782,
784 (4th Dist.1990); Wagner v. Zboncak, 111 Ill.App.3d 268, 272, 66 Ill.Dec. 922, 925, 443
N.E.2d 1085, 1088 (2d Dist.1982).

Because jurors have been told it is their duty to determine the facts from evidence
produced in open court, it is also proper to inform them that they may rely on their experiences
and observations. Steinberg v. N. Ill. Tel. Co., 260 Ill.App. 538, 543 (2d Dist.1931); Kerns v.
Engelke, 54 11l.App.3d 323, 331, 369 N.E.2d 1284, 1290, 12 Ill.Dec. 270, 276 (5th Dist.1977),
aff'd in part and rev'd in part on other grounds, 76 111.2d 154, 390 N.E.2d 859, 28 Ill.Dec. 500
(1979); Baird v. Chi. B & Q R.R. Co., 63 1ll.2d 463, 473, 349 N.E.2d 413, 418 (1976); Klen v.
Asahi Pool, Inc., 268 1ll.App.3d 1031, 1044, 643 N.E.2d 1360, 1369, 205 Ill.Dec. 753, 762 (1st
Dist.1994).

[5] Comment

The comprehensive instruction in former IPI 2.01, discussing factors to consider in
judging the credibility of witnesses, was approved in Lundquist v. Chi. Rys. Co., 305 Ill. 106,
112-13, 137 N.E. 92, 94 (1922); People v. Goodrich, 251 Ill. 558, 566, 96 N.E. 542 545-46
(1911). Use of the instruction was found to save a verdict from impeachment in Waller v. Bagga,
219 111.App.3d 542, 547-48, 579 N.E.2d 1073, 1076, 162 Ill.Dec. 259, 262 (1st Dist.1991). Use
of the instruction in Sobotta v. Carlson, 65 Ill.App.3d 752, 754, 382 N.E.2d 855, 857, 22 Ill.Dec.
465, 467 (3d Dist.1978), helped sustain a verdict in which the jury rejected uncontradicted
testimony of a witness the jury had apparently found not credible.

When there has been evidence of prior inconsistent statements by a witness or witnesses,
an instruction concerning impeachment by such statements should be given. Sommese v. Maling
Bros. Inc., 36 Ill.2d 263, 269, 222 N.E.2d 468, 471 (1966); see also Dep’t of Conservation v.
Strassheim, 92 Ill.App.3d 689, 692-95, 415 N.E.2d 1346, 1348-49, 1352, 48 Ill.Dec. 62, 64-65,
68 (2d Dist.1981); Hall v. Nw. Univ. Med. Clinics, 152 Ill.App.3d 716, 504 N.E.2d 781, 786, 105
I11.Dec. 496, 501 (1st Dist.1987). This instruction does not use personal pronouns and thereby
avoids the error identified in Wolf v. Chicago, 78 Ill.App.2d 337, 341, 223 N.E.2d 231, 233 (1st
Dist.1966).

[6] Comment

While the criminal precedents relating to publicity have their origins in the Sixth
Amendment, see Gentile v. State Bar of Nevada, 501 U.S. 1030 (1991); U.S. v. Thomas, 463
F.2d 1061, 1063-64 (7th Cir. 1972), parallel protection under the Seventh Amendment may be
available to civil litigants. See Gutierrez-Rodrigues v. Cartagena, 882 F.2d 553, 570 (1st Cir.
1989) (implying that trial publicity can lead to a mistrial if it interferes with “the Seventh
Amendment right to a civil trial by an impartial jury”); see generally Haley v. Blue Ridge
Transfer Co., 802 F.2d 1532, 1535 (4th Cir. 1986), citing McCoy v. Goldston, 652 F.2d 654, 656
(6th Cir. 1981) (“The right to an impartial jury in civil cases is inherent in the Seventh
Amendment’s preservation of a ‘right to trial by jury’ and the Fifth Amendment’s guarantee that
‘no person shall be denied life, liberty or property without due process of law.””).

A jury or juror may not conduct experiments or view extraneous information not offered
into evidence that will have the effect of putting them in possession of evidence not offered at
trial. People v. White, 365 Ill. 499, 514, 6 N.E.2d 1015, 1022 (1937); Gertz v. Bass, 59 Ill.App.2d
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180, 183, 208 N.E.2d 113, 115 (1st Dist. 1965). However, not every instance in which
extraneous or unauthorized information reaches the jury results in error so prejudicial so as to
require reversal. People v. Holmes, 69 Ill.2d 507, 519, 372 N.E.2d 656, 661, 14 Ill.Dec. 460, 465
(1978). The losing party need not prove actual prejudice from the juror’s use of extraneous
information, but only that the unauthorized information related directly to an issue in the case
and may have improperly influenced the verdict. 1d. The prevailing party then has the burden to
demonstrate that no injury or prejudice resulted. Id. Because the actual effect of the extraneous
information on the minds of the jury cannot be proved, the standard to be applied is whether the
conduct involved such a probability that prejudice would result that it is to be deemed inherently
lacking in due process. People v. Holmes, 69 Ill.2d 507, 514, 372 N.E.2d 656, 659, 14 Ill.Dec.
460, 465-66 (1978).

Improper experimentation or improper extraneous information obtained or accessed by
jurors that resulted in a new trial includes: jury members attempting to perfectly trace signatures,
where an almanac relating to a specific issue in the case was referenced by a juror and then
discussed with the other jurors, where a bailiff gave jurors a copy of Webster's Dictionary that
they requested in order to look up definitions of key elements in a case, where a juror visited the
intersection where the accident in question had occurred, diagrammed the intersection and then
brought the diagram back to the jury room to discuss with the other juror members, and where
jurors went to a shoe store to inspect the various heels of shoes for the purpose of ascertaining
trade design in a case where defendant’s foot prints were at issue. People v. White, 365 Ill. 499,
514, 6 N.E.2d 1015, 1022 (1937); Haight v. Aldridge Elec. Co., 215 Ill.App.3d 353, 368, 575
N.E.2d 243, 253, 159 Ill.Dec. 14, 17 (2d Dist. 1991); Gertz v. Bass, 59 Ill.App.2d 180, 182, 208
N.E.2d 113, 115 (1st Dist. 1965); People v. Holmes, 69 Ill.2d 507, 510, 372 N.E.2d 656, 657, 14
I11.Dec. 460, 461 (1978).

[7] Comment

A growing number of states now have jury instructions that specifically inform jurors that
they cannot use the Internet to conduct research about the trial or the people involved in the trial.
If the instruction is not specific, jurors might mistakenly believe that they are permitted to
conduct online research, as they would in their jobs or their private lives. See Tricia R. Deleon &
Janelle S. Forteza, Is Your Jury Panel Googling During the Trial?, Advocate, Fall 2010, at 36,
38 (recognizing that one solution to stop jurors from using the Internet to do research about the
trial is for judges to give more specific jury instructions).

[8] Comment

The practice of instructing jurors not to discuss the case until deliberation is widespread.
See, e.g., Cautionary and General Opening Remarks to Jury--Civil.

[9] Comment

The U.S. Judicial Conference published a very specific set of Model Jury Instructions
prohibiting the use of electronic technology for researching or communicating about a case. The
model instructions, designed for U.S. district court judges and available at
www.uscourts.gov/newsroom/2010/DIR10-018.pdf, “precisely catalogue” what jurors must
refrain from doing with the idea that this approach “*would help jurors better understand and
adhere to the scope of the prohibition.”” The Third Branch, Committee Suggests Guidelines for
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Juror Use of Electronic Communication Technologies, at http://www.uscourts.gov/tth/2010-
04/article05.cfm (quoting Judge Julie A. Robinson’s letter of transmittal). Other judges are not
only being specific and proactive in their instructions, but also they are “instructing the jurors
early and often, including during orientation and voir dire.” Judge Herbert B. Dixon, Jr.,
Guarding Against the Dreaded Cyberspace Mistrial and Other Internet Trial Torpedoes, Judges
J., Winter 2010, at 37, 39.

[10] Comment

The use of Web search engines, wireless handheld devices, and Internet-connected
multimedia smart-phones by jurors in any given case has the potential to cause a mistrial. It is
critical to the administration of justice that these electronic devices not play any role in the
decision making process of jurors. For a recent case in which the jury foreperson used a smart-
phone to look up definitions of “prudent” and “prudence,” see Jose Tapenes v. State, 43 So.3d
159, 2010 Fla.App.LEXIS 13390 (Sept. 8, 2010).

[11] Comment

Courts need to explain to jurors why it is so important that they decide the case based on
the evidence admitted in court and not on information gleaned outside the courtroom. Jurors are
more likely to follow the court’s admonition if they understand the reasons for it. See, e.g., Susan
MacPherson & Beth Bonora, The Wired Juror, Unplugged, Trial, Nov. 2010, at 40, 42 (“Social
science research on persuasion has demonstrated that compliance can be measurably increased
by simply adding the word ‘because’ and some type of explanation.”).

[12] Comment

There have been numerous examples in other states of jurors who conducted online
research and the result was a mistrial and the need for a new trial. For example, in one case in
South Dakota, a juror had used Google before voir dire to see if the defendant seatbelt
manufacturer had been sued for the alleged defect in the past. See Russo v. Takata Corp., 2009
S.D. 83, 774 N.W.2d 441, 2009 S.D. LEXIS 155. The juror informed several other jurors during
deliberations that he had conducted a Google search and had not found any prior lawsuits against
the defendant. The jury found for defendant on plaintiff’s claim. Plaintiff filed a motion for a
new trial based on alleged juror misconduct. The trial court granted the motion, and it was
affirmed on appeal. In a case from Maryland, a murder conviction was overturned because jurors
had consulted Wikipedia for explanations of certain scientific terms. See Dixon, supra, at 37-38.

When jurors have shared their views online about an on-going trial, they have been
removed from the jury and personally penalized. For example, one juror who offered her view on
Facebook that the defendant was guilty even though the trial had not ended, was removed from
the jury, fined, and required to write an essay. See Ed White, Judge Punishes Michigan Juror
for Facebook Post, Associated Press, Sept. 2, 2010.

[13] Comment
In current trial practice, jurors occasionally request transcripts of the testimony during

their deliberations and are disappointed to learn their requests may not be honored. Absent
special circumstances, within the court’s discretion, transcripts are not provided to jurors. In
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order to facilitate responsible fact-finding, the committee recommends that the jury be instructed
that they will not receive a transcript at the outset of the trial.

[14] Comment

Occasionally lawyers argue matters that are within their personal knowledge but are not
of record, or, in the heat of forensic attack, will make statements not based on the evidence.
Ordinarily this is objected to and request is made to instruct the jury to disregard the statement,
but it is impossible or impractical to object to every such statement. It is therefore proper to
inform the jury that arguments and statements of counsel not based on the evidence should be
disregarded. Rapacki v. Pabst, 80 Ill.App.3d 517, 522, 400 N.E.2d 81, 85, 35 Ill.Dec. 944, 948
(1st Dist. 1910); Randall v. Naum, 102 Ill.App.3d 758, 760-61, 430 N.E.2d 323, 325, 58 Ill.Dec.
381, 383 (1st Dist. 1981).

[15] Comment

This instruction is based on Illinois Supreme Court Rule 243, which was adopted on
April 3, 2012, and is effective as of July 1, 2012. Prior to this rule, there was no rule in Illinois
that explicitly permitted or prohibited jurors from submitting written questions to witnesses.
Early cases in Illinois held that juror guestions were permissible. See Chi. Hansom Cab Co. v.
Havelick, 22 N.E. 797, 797 (11l. 1889); Chi., Milwaukee & St. Paul R.R. Co. v. Krueger, 23 lll.
App. 639, 643, 1887 Ill. App. LEXIS 74 (1% Dist. 1887). More recently, some judges in Illinois
believed that courts had inherent power to permit such questions, see Hon. Warren D. Wolfson,
An Experiment in Juror Interrogation of Witnesses, CBA REC., Feb. 1987, at 13, 14, but others
were awaiting a rule. Accordingly, the Illinois Supreme Court adopted a rule that makes clear
that judges can permit jurors to submit written questions to certain or all witnesses.

In doing so, Illinois joins a number of other states and federal courts that permit this
practice. See, e.0., Gregory E. Mize & Paula Hannaford-Agor, Jury Trial Innovations Across
America: How We Are Teaching and Learning from Each Other, 1 J. COURT INNOVATION 189,
214 (2008) (noting that many states permit juror guestions); Eugene A. Lucci, The Case for
Allowing Jurors to Submit Written Questions, 89 JUDICATURE 16, 16 (2005) (“At least 30 states
and the District of Columbia permit jurors to question witnesses. . . . Every federal circuit that
has addressed the issue of juror questioning of witnesses agrees that it is a practice that should be
left entirely within the court’s discretion.”); Bruce Pfaff, John L. Stalmack & Nancy S. Marder,
The Right to Submit Questions to Witnesses, CBA REC., May 2009, at 36, 39 (providing a survey
of state court decisions and federal courts of appeals decisions indicating jurisdictions that permit
juror guestions). As the Rules Committee recognized, see Committee Comments to Supreme
Court Rule 243, courts in other jurisdictions have moved in this direction because jurors benefit
from the opportunity to ask questions, and lawyers and judges who actually have experience with
juror questions typically support the practice. Most importantly, juror questions help jurors to
understand what they see and hear during the trial. They provide jurors with an opportunity to
clarify testimony that might have caused them confusion, to stay engaged throughout the trial,
and to enter the jury room having understood the trial and prepared to deliberate. See generally
Nancy S. Marder, Answering Jurors’ Questions: Next Steps in Illinois, 41 Loy. U. CHI. L.J. 727,

742-47 (2010).

Rule 243 provides the broad contours of the procedures for juror questions to witnesses.
After a witness has completed his or her testimony, but before the witness is excused, the judge
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who permits juror guestions will have jurors submit their guestions in writing. The judge will
then review the questions and hear objections from the lawyers. The judge will ask those juror
guestions that can be asked of the witness and will permit the lawyers to ask follow-up questions
of the witness. Juror questions, at least according to those judges who permit the practice, do not
add very much time to the trial. See, e.q., Nicole L. Mott, The Current Debate on Juror
Questions: “To Ask or Not to Ask, That is the Question,”” 78 CHI.-KENT L. REv. 1099, 1112-13
(2003). In addition, they leave jurors feeling grateful for the opportunity to ask questions, even
if they do not always ask very many guestions. See Marder, supra, at 740 n.63. As the Rules
Committee Comments make clear, judges are free to work out the details of the procedures on
their own and to determine what works best for them in their courtroom.

As to the procedure for where and how jurors write down their questions, different judges
have taken different approaches. The Wyoming instruction suggests that judges instruct jurors as
follows: “I will ask the bailiff to collect a piece of paper from each of you. If you have no
guestion, please write ‘no guestion’ on the paper before folding it and giving it to the bailiff. If
you have a guestion, write it down on the paper, fold it, and give it to the bailiff. The reason |
will ask each of you to submit a piece of paper, even if you have no question, is to protect the
privacy of jurors who may wish to ask a guestion without being identified in open court as the
source of that question.” Civ. JURY INSTRUCTIONS CoMM., WYO. STATE BAR, 2011 WYOMING
CIVIL PATTERN JURY INSTRUCTIONS 1.02G, at 9 (2011). This approach has several advantages:

It protects the privacy of jurors, ensures that jurors will not feel inhibited about submitting
guestions, and prevents lawyers from knowing which juror submitted a question.

Another approach, adopted by the Seventh Circuit, is to have the judge ask jurors to raise
their hand if they have a question after the witness has finished testifying, and then the clerk will
give them a piece of paper to write down their question. See COMM. ON PATTERN CIv.
INSTRUCTIONS OF THE SEVENTH CIRCUIT, FEDERAL CIVIL JURY INSTRUCTIONS OF THE SEVENTH
CIrcuIT 343-44 (2005 rev.) (“If you feel the answer to your question would be helpful in
understanding this case, you should raise your hand after the lawyers have completed their
examinations but before the witness is excused. | will have you write your guestion and hand it
to the clerk.”). One disadvantage of this approach is that those in the courtroom can see which
juror has a guestion. Another disadvantage is that jurors might be reluctant to raise their hand.
Yet, judges who tried this approach (or a variation, such as having jurors write down their
guestions and give them to the clerk during a recess) found it worked well for them during the
Seventh Circuit’s pilot program testing this and several other practices. See, e.g., Rachel M.
Zahorsky, Legal Rebels: Remaking the Profession — James Holderman: Jury Duties, A.B.A. J.,
Nov. 9, 2009, http://www.legalrebels.com/profiles/james _holderman_jury duties.

Judge Warren Wolfson, who permitted jurors to ask guestions in his courtroom in the
Law Division of the Circuit Court of Cook County if both sides agreed to the practice, had the
jurors go into the jury room after the lawyers were done questioning the witness but before the
witness stepped down. He gave the jurors several minutes to write down their guestions and
submit them to the bailiff. An advantage of this procedure is that jurors are able to write down
their questions outside of the presence of the lawyers and others in the courtroom. A
disadvantage is that it could take a little more time than if the jurors remain in the courtroom.
However, Judge Wolfson found that this practice worked well for him. See Wolfson, supra, at
14. The Supreme Court’s Rule 243 allows judges to develop procedures for permitting juror
guestions that work well in their courtrooms.
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1.02 Pre-Trial Judicial Determination In Favor of Plaintiff

The Court has found the defendant[s] [(insert name of defendant(s))], [is] [was]
[were][negligent] [liable] [other finding], so that is not an issue you will need to decide. [The
remaining defendants are not to be prejudiced by the fact that the (negligence) (liability) (other
finding) of [(name of defendant(s) above)] is no longer at issue.]

Notes on Use

This instruction should be used when a defendant has been defaulted or summary judgment on an
issue has been granted in favor of plaintiff. In the first sentence, the term “liable” should be used only
when the court has found as a matter of law that all of the elements of the cause of action have been
proved and the only issue remaining is damages. The second sentence should be used when there are two
or more defendants. See Wanner v. Keenan, 22 1l1l.App.3d 930, 936-937, 317 N.E.2d 114, 119-120 (2d
Dist.1974).
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1.03A Admitted Fault Only

The defendant, [(insert name)], has admitted [he] [she] [it] [was negligent] [produced an
unreasonably dangerous product] [other fault admission]. There are other issues you will need to
decide in this case.
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1.03B Admitted Fault and Causation

The defendant, [(insert name)], has admitted [he] [she] [it] [was negligent] [produced an
unreasonably dangerous product] [other fault admission]. The defendant [(insert name)] has also
admitted that [his] [her] [its] [negligence] [unreasonably dangerous product] [other fault
conduct] was a proximate cause of [injuries] [damages] to the plaintiff. There are other issues
you will need to decide in this case.

Notes on Use
Permission to publish these granted in 2003.

The committee believes that one of these instructions should be given at the outset of the case as
part of the cautionary and general series. These two instructions replace the former 1.03 which dealt with
“admitted liability.” That concept can mean different things to different people. 1.03A should be used
where the defendant admits fault only, and disputes proximate cause and damages. 1.03B should be used
where the defendant admits his fault caused damages, and the only issue is the amount of damages to be
awarded.

In drafting the issues and burden instructions, the parties will need to distinguish between cases
where fault is admitted and those where fault and causation is admitted. Lawler v. MacDuff, 335
.App.3d 144, 779 N.E.2d 311, 268 Ill.Dec. 697 (2d Dist. 2002), is a cautionary case for jury instructions
in admitted liability cases.
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1.05 Deadlocked Jury

The verdict must represent the considered judgment of each juror. In order to return a
verdict, it is necessary that each juror agree to it. Your verdict must be unanimous.

It is your duty, as jurors, to consult with one another and to deliberate with a view to
reaching an agreement, if you can do so without violence to individual judgment. Each of you
must decide the case for yourself, but do so only after an impartial consideration of the evidence
with your fellow jurors. In the course of your deliberations, do not hesitate to re-examine your
own views and change your opinion if convinced it is erroneous. But, do not surrender your
honest conviction as to the weight or effect of evidence solely because of the opinion of your
fellow jurors or for the mere purpose of returning a verdict.

You are not partisans. You are judges--judges of the facts. Your sole interest is to
ascertain the truth from the evidence in the case.

Notes on Use

This instruction should not be given as part of the original series but only if, after reasonable
deliberation, the jury reports an inability to agree or fails to return a verdict. In giving this instruction, the
following procedure should be employed:

1. Before the trial judge attempts to ascertain whether the jury is deadlocked, counsel and the
reporter should be present. At that time, the court should, on the record, state the facts concerning any
communication from the jury on the record or, if there has been no communication, the length of time the
jury has been deliberating and inform counsel that he proposes to give the instruction, giving them an
opportunity to object if they so desire.

2. In the presence of counsel and the reporter, the jury should be returned to the box, and the
court, after cautioning them not to reveal the numerical division in the voting or which side has the
preponderance, should ask the foreman if they are able to reach a verdict. If they are not, he should then
give this instruction and return them to the jury room to deliberate further.

It has not yet been determined whether this instruction should be given in writing. See generally
735 ILCS 5/2-1107 (1994).

Comment

The language of this instruction is mandated by People v. Prim, 53 Ill.2d 62, 289 N.E.2d 601
(1972), cert. denied, 412 U.S. 918, 93 S.Ct. 2731, 37 L.Ed.2d 144 (1973). See also People v. Cowan, 105
111.2d 324, 473 N.E.2d 1307, 85 Ill.Dec. 502 (1985); People v. Robertson, 92 1ll.App.3d 806, 416 N.E.2d
323, 48 Ill.Dec. 292 (1st Dist. 1981); Trauscht v. Gunkel, 58 Ill.App.3d 509, 374 N.E.2d 843, 16 Ill.Dec.
68 (1st Dist.1978).
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1.06 Deadlocked Jury (Follow Up To 1.05)

In a large proportion of cases absolute certainty cannot be expected nor does the law
require it.

If you fail to agree on a verdict the case must be retried. Any future jury must be selected
in the same manner as you were chosen. There is no reason to believe that the case would ever be
submitted to another jury more competent to decide it, or that the case can be tried any better or
more exhaustively than it has been here, or that more or clearer evidence could be produced on
behalf of any party.

You should now retire and reconsider the evidence in light of the court’s instructions.

Instruction, Notes and Comment created October 2008.

Notes on Use

This instruction may be given in the trial court’s discretion only after the jury has received the IPI
1.05 instruction and remains deadlocked. If given, the Committee recommends the procedure set forth in
Notes on Use for IP1 1.05.

Comment

This instruction states in more modern language the “Allen charge” approved in Allen v. U.S., 164
U.S. 492, 501-502 (1896), the use of which was discussed in People v. Iverson, 9 Ill. App.3d 706, 709
(2nd Dist. 1973). This simple, neutral, and not coercive instruction is consistent with the opinion in
Preston v. Simmons, et al., 321 1l1l.App.3d 789, 747 N.E.2d 1059, 254 Ill. Dec. 647 (1st Dist. 2001).

Comment revised November 2008
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2.00
INSTRUCTIONS DURING TRIAL
2.01 Evaluation of Deposition or Prior Testimony

The testimony of [(name) (several witnesses)] [is now going to be] [will be] [was]
presented by [video tape] [and] [the reading of his/her testimony]. You should give this
testimony the same consideration you would give it had the witness personally appeared in court.

Notes on Use

If only one evidence deposition or videotape is going to be used during trial, the court may want
to give this instruction immediately before the presentation of this testimony and to identify this witness.
When the testimony of more than one witness is to be presented in this manner, the court may elect to
provide a more generic description of these witnesses in order to avoid repetition and the need to submit
several similar written instructions to the jury. In such case, this instruction can be given before trial or
before the first such witness is presented. When reading this instruction during trial, the court should use
the parenthetical phrase “is now going to be.” The written instruction submitted to the jury before
deliberations should use the term “was.”

Comment

This instruction replaces former IPI 2.11.

Informing the jury that evidence depositions are to receive no greater or lesser consideration than
live testimony has been approved. Olcese v. Mobile Fruit & Trading Co., 211 1ll. 539, 545; 71 N.E. 1084,
1087 (1904); Powell v. Myers Sherman Co., 309 lll.App. 12, 22; 32 N.E.2d 663, 668 (2d Dist.1941);
Pozdro v. Dynowski, 83 Ill.App.2d 79, 88; 226 N.E.2d 377, 381 (1st Dist.1967); Brubaker v. Gould, 34
III.App.2d 421, 443; 180 N.E.2d 873, 882-883 (1st Dist.1962).

Under certain circumstances, the former testimony of a witness who is now unavailable may be
admitted. George v. Moorhead, 399 1ll. 497, 500; 78 N.E.2d 216, 218 (1948).
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2.02 Evidence Admitted For a Limited Purpose

The [following] [preceding] evidence concerning [(describe evidence)] is to be
considered by you [solely as it relates to [(limited subject matter)]] [only as to [(name the party
or parties)]]. It should not be considered [for any other purpose] [as to any other party].

Notes on Use

This instruction formerly appeared as IPI 1.01[7]. The only difference is that it is designed for use
contemporaneously with admission of the evidence to which it is applicable. The Committee realizes that
limiting instructions are routinely given at the time the evidence is elicited and that this practice is
encouraged by the Supreme Court. See People v. Anderson, 113 Ill.2d 1, 5; 495 N.E.2d 485, 486; 99
111.Dec. 104, 105 (1986). One court has indicated that the preferred practice is to repeat the instruction
after closing argument. Atwood v. CTA, 253 Ill.App.3d 1, 14; 624 N.E.2d 1180, 1189; 191 Ill.Dec. 802,
811 (1st Dist.1993). If repeated, the instruction should be given in the form found in IP1 3.07.

Comment

Examples of evidence admitted for a limited purpose are found in Eizerman v. Behn, 9 Ill.App.2d
263, 279-280; 132 N.E.2d 788, 795-796 (1st Dist.1956) (use for impeachment but not as substantive
evidence); Dallas v. Granite City Steel Company, 64 Ill.App.2d 409, 423-424; 211 N.E.2d 907, 913-914
(5th Dist.1965) (limited use of post-incident clean-up); and Atwood v. CTA, 253 Ill.App.3d 1, 624 N.E.2d
1180, 1185; 191 Ill.Dec. 802, 807 (1st Dist.1993) (driving record introduced only to show negligent
entrustment by owner). Examples of evidence admitted only against one party are found in Clark v. A.
Bazzoni & Co., 7 Ill.App.2d 334, 338; 129 N.E.2d 435, 437 (1st Dist.1955); Chapman v. Checker Taxi,
43 1ll.App.3d 699, 713, 357 N.E.2d 111, 121, 2 Ill.Dec. 134, 144 (1st Dist.1976); Fedt v. Oak Lawn
Lodge, 132 Ill.App.3d 1061, 1070-1071, 478 N.E.2d 469, 477-478, 88 Ill.Dec. 154, 162-163 (1st
Dist.1985).
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2.03 Dismissal of Party or Directed Verdict In Favor of a Defendant

[(Name of dismissed party)] is no longer a party to this case. [You should not speculate
as to the reason nor may the remaining parties comment on why [(name of dismissed party)] is
no longer a party.]

Notes on Use

The second sentence should be given unless the court determines that it is proper for the
remaining parties to comment on the dismissal. The court should make a threshold determination as to
whether a settlement agreement has the potential to bias a witness' testimony. Garcez v. Michel, 282
.App.3d 346, 350; 668 N.E.2d 194, 197; 218 Ill.Dec. 31, 34 (1st Dist.1996). In many situations this
danger can exist. See Batteast v. Wyeth Laboratories, 137 11l.2d 175, 184-185; 560 N.E.2d 315, 319; 148
lIl.Dec. 13, 17 (1990) (court should allow evidence of settlement agreement which requires that the
dismissed party testify in a certain manner); Lam v. Lynch Machinery Division, 178 Ill.App.3d 229, 230;
533 N.E.2d 37, 41; 127 Ill.Dec. 419, 423 (1st Dist.1988) (third-party defendant's settlement agreement
with defendant/third-party plaintiff to pay 70% of plaintiff's verdict against defendant/third-party plaintiff
is admissible to show bias against plaintiff); Reese v. Chicago, Burlington and Quincy R.R. Co., 55 Ill.2d
356, 363-364; 303 N.E.2d 382, 387 (1973) (evidence of loan-receipt agreement admissible if bias of
witness in outcome of case is not otherwise apparent). But see In re Guardianship of Babb, 162 1ll.2d
153, 171; 642 N.E.2d 1195, 1204; 205 Ill.Dec. 78, 87 (1994) (loan-receipt agreements were held to
violate the policies of the Contribution Act so as to preclude a finding that they may be considered a
“good faith” settlement).

Comment

The Committee realizes that courts routinely comment on dismissals during trial and this
instruction is intended to provide some uniformity to that practice. Dismissals may be due to settlement,
directed verdict, voluntary dismissal, etc. The importance of informing the jury of directed findings was
underscored in Wille v. Navistar, 222 Ill.App.3d 833, 839; 584 N.E.2d 425, 429; 165 Ill.Dec. 246, 250
(1st Dist.1991).
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2.04 Limiting Instruction--Expert Testifies To Matters Not Admitted In Evidence

I am allowing the witness to testify in part to [books] [records] [articles] [statements] that
have not been admitted in evidence. This testimony is allowed for a limited purpose. It is allowed
so that the witness may tell you what he/she relied on to form his/her opinion[s]. The material
being referred to is not evidence in this case and may not be considered by you as evidence. You
may consider the material for the purpose of deciding what weight, if any, you will give the
opinions testified to by this witness.

Notes on Use

This instruction should be given when the facts or data underlying an expert's opinion have been
revealed to the jury but are not admissible in evidence.

Comment

Under Wilson v. Clark, 84 111.2d 186, 192-194; 417 N.E.2d 1322, 1326; 49 Ill.Dec. 308, 312
(1981), an expert may base opinions on facts or data which are not admissible in evidence. The facts or
data underlying an expert's opinion may be revealed to a jury in order to explain the basis of the expert's
opinion. When facts or data which are not admissible in evidence are used to explain the basis of an
expert's opinion, it is appropriate to give this instruction to advise the jury that the facts or data should be
considered only to evaluate the basis of the expert's opinion and not as evidence in the case. People v.
Anderson, 113 111.2d 1, 12; 495 N.E.2d 485, 490; 99 Ill.Dec. 104, 109 (1986). When an expert's opinion is
based, in part, on facts or data which have been admitted into evidence, the instruction applies only to the
facts or data which have not been admitted in evidence. Lecroy v. Miller, 272 1ll.App.3d 925, 934; 651
N.E.2d 617, 623; 209 Ill.Dec. 439, 445 (1st Dist.1995).
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2.05 Testimony through Interpreter

You are about to hear testimony from who will be testifying in
[language to be used] through the interpreter. You should give this testimony the same
consideration you would give it had the witness testified in English.

Although some of you may know [language to be used], it is important that all jurors
consider the same evidence. Therefore, you must accept the English translation of [his] [her]
testimony.

If, however, you believe the interpreter translated incorrectly, let me know immediately
by writing a note and giving it to the [clerk] [bailiff] [deputy]. You should not ask your question
or make any comment about the translation in front of the other jurors, or otherwise share your
question or concern with any of them. I will take steps to see if your question can be answered
and any discrepancy can be addressed. If, however, after such efforts a discrepancy remains, you
must rely only on the official English translation as provided by the interpreter.

Notes on Use

This instruction should be given before a witness testifies in a language other than English and
an interpreter translates that testimony for those in the courtroom, including the jury.

Comment

This instruction is premised on the principle that jurors have to decide the case based on
the evidence presented in court and cannot add their own specialized knowledge to the evidence
presented. See IP1 1.01[11] (“[Y]our verdict must be based only on the evidence presented in
this courtroom . . . .”).

It is misconduct for a juror to retranslate for other jurors testimony that has been
translated by the interpreter. People v. Cabrera, 230 Cal.App.3d 300, 303, 281 Cal.Rptr. 238
(1991). “If [the juror] believed the court interpreter was translating incorrectly, the proper action
would have been to call the matter to the trial court’s attention, not take it upon herself to provide
her fellow jurors with the “correct’ translation.” 1d. at 304.

Instruction, Notes on Use and Comment revised November 2016..
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3.00

GENERAL INSTRUCTIONS
3.01 Rulings and Remarks of The Court

[WITHDRAWN]

IPI 3.01 is withdrawn. Use the current version of IPI 1.01 for general cautionary
instructions.

Instruction withdrawn May 2010.
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3.02 Witness Who Has Been Interviewed By Attorney

An attorney is allowed, if the witness agrees, to talk to a witness to learn what testimony
will be given. Such an interview, by itself, does not affect the credibility of the witness.

Notes on Use

This instruction may only be given where the evidence shows, or the jury observed, that a witness
or party has been interviewed by an attorney. This instruction replaces what was IPI 2.06. If appropriate,
this instruction may be given during trial.

Comment

The purpose of this instruction is to attempt to offset the “ancient trick” in which a cross-
examiner “questions a witness as to his interview with opposing counsel, often stated in a way to imply to
the witness and jurors that this is an impropriety.” Dorf v. Egyptian Freightways, Inc., 39 1ll.App.2d 2, 4;
188 N.E.2d 103, 104 (4th Dist.1962) (instruction properly refused because interviewing attorney
misrepresented his client's identity). Accord Petrillo v. Syntex Laboratories, 148 1ll. App.3d 581, 602; 499
N.E.2d 952, 966; 102 Ill.Dec. 172, 186 (1st Dist.1986), leave to appeal denied, 113 1l1.2d 584, 505
N.E.2d 361, 106 Ill.Dec. 55 (1987), cert. denied, 483 U.S. 1007, 107 S.Ct. 3232, 97 L.Ed.2d 738 (1987);
People v. Simmons, 138 1ll.App.3d 492, 496-498; 485 N.E.2d 1135, 1140; 92 Ill.Dec. 892, 897 (5th
Dist.1985). This instruction also informs the jury that a witness has a right not to speak with an attorney.

A defense attorney in a personal injury case cannot interview the plaintiff's treating physician ex
parte. Defense counsel can communicate with such a witness only through formal discovery. Petrillo v.
Syntex Laboratories, Inc., 148 1ll.App.3d 581, 587; 499 N.E.2d 952, 956; 102 Ill.Dec. 172, 176 Best v.
Taylor Machine Works, 179 111.2d 367, 433-459; 689 N.E.2d 1057, 1089-1101; 228 Ill.Dec. 636, 668-680
(1997); Kunkel v. Walton, 179 111.2d 519, 525-528; 689 N.E.2d 1047, 1049-1052; 228 Ill.Dec. 626, 628-
631 (1997). However, it has been held error to add language to this instruction that a defense attorney
cannot interview the plaintiff's treating physician or nurses. Netto v. Goldenberg, 266 111.App.3d 174, 184;
640 N.E.2d 948, 956; 203 Ill.Dec. 798, 806 (2d Dist.1994), overruled on other grounds, Holton v.
Memorial Hospital, 176 111.2d 95, 117; 679 N.E.2d 1202, 1212; 223 1ll.Dec. 429, 439 (1997).

Section 3, Page 2 of 8



3.03 Insurance/Benefits

Whether a party is insured or not insured has no bearing on any issue that you must
decide. You must refrain from any inference, speculation, or discussion about insurance.

If you find for the plaintiff, you shall not speculate about or consider any possible sources
of benefits the plaintiff may have received or might receive. After you have returned your
verdict, the court will make whatever adjustments are necessary in this regard.

Instruction, Notes and Comment revised October 2007 .

Notes on Use

The Committee believes that this instruction should be given in all cases where insurance could
play a role in the decision of the jury. With the wide prevalence of liability insurance, medical insurance
or government benefits such as Medicaid or Medicare, many jurors question the role of insurance in
contested accident, medical negligence or other cases. This phenomenon has been demonstrated by the
Arizona Jury Project, and is well-known to judges and practitioners on an anecdotal basis. See Diamond
et al., “Jury Ruminations on Forbidden Topics,” 87 Va. L. Rev. 1857 (2001).

The failure to give the former 30.22 was held to be reversible error in Baraniak v. Kurby, 371
I11.App.3d 310 (1st Dist. 2007).

Comment

This instruction combines the former 3.03 and 30.22. In a case where there is
no mention of insurance throughout the trial, the giving of 3.03 was held not to be
an abuse of discretion as the instruction accurately reflects Illinois law. See Auten
v. Franklin, 404 I11.App.3d 1130, 942 N.E.2d 500, 347 I11.Dec. 297 (4th Dist. 2010).

Comment revised December 2011.
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3.04 Circumstantial Evidence

A fact or a group of facts, may, based on logic and common sense, lead you to a
conclusion as to other facts. This is known as circumstantial evidence. A fact may be proved by
circumstantial evidence. [For example, if you are in a building and a person enters who is wet
and is holding an umbrella, you might conclude that it was raining outside.] Circumstantial
evidence is entitled to the same consideration as any other type of evidence.

Instruction revised September 2009.

Notes on Use

Where any of the evidence in a case is circumstantial, a party is entitled to an instruction that a
fact may be proved by circumstantial evidence. Kane v. Northwest Special Recreation Association, 155
[1.App.3d 624, 508 N.E.2d 257, 108 Ill.Dec. 96 (1st Dist.1987). If there is only direct evidence in a case,
this instruction should not be given. Kaufman v. Firestone Tire & Rubber Co., 3 1ll.App.3d 628, 279
N.E.2d 498 (1st Dist.1972). Whitehurst v. Bauer, 45 111.App.3d 462, 359 N.E.2d 1176, 4 1ll.Dec. 224 (4th
Dist.1977).

If there is circumstantial evidence in a case, this instruction may be given even though there is
also direct eyewitness testimony. Qudshoorn v. Warsaw Trucking Co., 38 lll.App.3d 920, 349 N.E.2d 648
(1st Dist.1976). A party is entitled to instructions on his theory of the case, including the relevance of
circumstantial evidence. Babcock v. Chesapeake and Ohio Railway Company, 83 Ill.App.3d 919, 404
N.E.2d 265, 38 1ll.Dec. 841 (1st Dist.1979).

Comment

“Circumstantial evidence is the proof of certain facts and circumstances from which the fact
finder may infer other connected facts which usually and reasonably follow according to the common
experience of mankind.” Eskridge v. Farmers New World Life Insurance Co., 250 111.App.3d 603, 621
N.E.2d 164, 169; 190 Ill.Dec. 295, 300 (1st Dist.1993). Circumstantial evidence need not exclude all
other possible inferences, but it must justify an inference of probability, not mere possibility. McCullough
v. Gallaher & Speck, 254 TIl.App.3d 941, 627 N.E.2d 202, 208; 194 Ill.Dec. 86, 92 (1st Dist.1993).
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3.05 Impeachment by Proof of Conviction of Crime

The credibility of a witness may be attacked by introducing evidence that the witness has
been convicted of a crime. Evidence of this kind may be considered by you in connection with
all the other facts and circumstances in evidence in deciding the weight to be given to the
testimony of that witness.

Comment

Proof of conviction for purposes of impeachment is no longer limited to proof of infamous
crimes. In People v. Montgomery, 47 111.2d 510, 516, 268 N.E.2d 695, 698 (1971), the Illinois Supreme
Court held that the provisions of the 1971 draft of Federal Rule of Evidence 609 (51 F.R.D. 315, 393
(1971)) would henceforth be the test for determining the admissibility of prior convictions used for
impeachment.

After Montgomery, such crimes include those punishable by imprisonment for a term in excess of
one year (felonies) and crimes involving dishonesty or false statement. Thus, impeachment is now proper
with misdemeanors, such as theft, that have as their basis lying, cheating, deceiving, or stealing. People v.
Spates, 77 11.2d 193, 201; 395 N.E.2d 563, 567-568; 32 Ill.Dec. 333, 337-338 (1979); People v.
McKibbins, 96 111.2d 176, 187; 449 N.E.2d 821, 826; 70 Ill.Dec. 474, 479 (1983); People v. Malone, 78
111.2d 34, 38; 397 N.E.2d 1377, 1379; 34 Ill.Dec. 311, 313 (1979); People v. Dalton, 91 111.2d 22, 31-32;
434 N.E.2d 1127, 1132; 61 Tll.Dec. 530, 535 (1982); People v. Poliquin, 97 111.App.3d 122, 135; 421
N.E.2d 1362, 1372; 52 Ill.Dec. 290, 300 (1st Dist.1981); People v. Elliot, 274 111.App.3d 901, 909; 654
N.E.2d 636, 642; 211 I1l.Dec. 174, 182 (1st Dist.1995).

Montgomery limits the time which a conviction can be used for impeachment to a period within
10 years of the date of the conviction or the release from confinement, whichever is later. However, in
each case, the judge must exercise his discretion as to whether or not to allow the impeachment by
weighing the probative value of the evidence of the crime against the danger of unfair prejudice. People v.
Ramey, 70 T11.App.3d 327, 332; 388 N.E.2d 196, 199; 26 Ill.Dec. 572, 575 (1979); People v. Tribett, 98
Il.App.3d 663, 675; 424 N.E.2d 688, 697; 53 Ill.Dec. 897, 906 (1st Dist.1981); People v. Jones, 155
M. App.3d 641, 647; 508 N.E.2d 357, 361; 108 Ill.Dec. 196, 200 (1st Dist.1987).

Impeachment by use of prior criminal convictions is proper in civil as well as criminal cases.
Knowles v. Panopoulos, 66 111.2d 585, 589; 363 N.E.2d 805, 808; 6 Ill.Dec. 858, 861 (1977); People v.
Stover, 89 111.2d 189, 194-195; 432 N.E.2d 262, 265; 59 Ill.Dec. 678, 681 (1982); Taylor v. Village
Commons Plaza, Inc., 164 11l.App.3d 460, 464-465; 517 N.E.2d 1164, 1167; 115 Ill.Dec. 478, 481 (2d
Dist.1987) (burglary and misdemeanor retail theft convictions properly used); Ryan v. Mobil Oil Corp.,
157 1ll.App.3d 1069, 1082; 510 N.E.2d 1162, 1170-1171; 110 Ill.Dec. 131, 139-140 (1st Dist.1987)
(discretion properly exercised to exclude 9-year-old drug conviction).

A good review of the law concerning this subject is found in People v. Kellas, 72 11l.App.3d 445,
449-452; 389 N.E.2d 1382, 1386-1389, 28 Ill.Dec. 9, 13-16 (1st Dist.1979); People v. Stover, 89 111.2d
189, 199-201; 432 N.E.2d 262, 268-269; 59 Ill.Dec. 678, 682-683 (1982); People v. Williams, 161 111.2d
1, 39, 45; 641 N.E.2d 296, 312; 204 Ill.Dec. 72 (1994); People v. Kunze, 193 Ill.App.3d 708, 728; 550
N.E.2d 284, 297; 140 Ill.Dec. 648, 661 (4th Dist.1990); Housh v. Bowers, 271 1ll.App.3d 1004, 1006-
1007; 649 N.E.2d 505, 506-507; 208 I11.Dec. 449, 450-451 (3d Dist.1995).
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3.06 Directed Finding

The court has determined that [(name)] is [negligent] [liable] [other finding]. This is not
an issue you will need to decide. [ The remaining parties are not to be prejudiced by this finding.]

Notes on Use

The importance of informing the jury of directed findings was underscored in Wille v. Navistar,
222 Ill.App.3d 833, 839; 584 N.E.2d 425, 429; 165 Ill.Dec. 246, 250 (1st Dist.1991). If the finding in
favor of the plaintiff is against one but not all defendants, it would be proper to use the second sentence
and inform the jury that the court's finding should not affect those other defendants. Wanner v. Keenan,
22 1l1.App.3d 930, 936-937; 317 N.E.2d 114, 119-120 (2d Dist.1994).
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3.07 General Limiting Instruction

Evidence that was [received for a limited purpose] [or] [limited to (one party) (some
parties)] should not be considered for [any other purpose] [or] [as to any other (party) (parties)].

Notes on Use

The instruction in this form was formerly found at IPI 1.01[7]. It is meant for use at the end of
closing arguments. See Notes on Use and Comments to [PI 2.02.
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3.08 Opinion Testimony

You have heard a witness give opinions about matters requiring special knowledge or
skill. You should judge this testimony in the same way you judge the testimony from any other
witness. The fact that such person has given an opinion does not mean that you are required to
accept it. Give the testimony whatever weight you think it deserves, considering the reasons
given for the opinion, the witness's qualifications, and all of the other evidence in the case.

Instruction created October 2007. Notes revised April 2008.
Notes on Use

This instruction should be given in any case in which opinion
testimony is admitted. In a professional negligence case, IPI 105.01 (see version adopted
September 2011 as contained on the Illinois Supreme Court website) or 105.03.01 (2006) should
also be given. See Auten v. Franklin, 404 111.App.3d 1130, 942 N.E.2d 500, 347 Ill.Dec. 297 (4th
Dist. 2010). The instruction mirrors the language of the 7™ Circuit Approved Instruction 1.21.

Notes on Use revised December 201 1.
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4.00

INSTRUCTIONS RECOMMENDED NOT TO BE GIVEN

4.01 Flight From Accident As Evidence of Negligence

The committee recommends that no instruction on “flight from accident as evidence of
negligence” be given.

Comment
The committee recommends that no instruction be given on the subject of flight from the scene of

an accident. As in the case of admissions, this is peculiarly a subject of argument for the jury. Moreover,
an instruction of this type would unduly single out particular evidence.
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4.02 Witness Need Not Be Believed

The committee recommends that no instruction that the “witness need not be believed” be
given.

Comment
This instruction was formerly IP12.02.

It has been common to instruct juries that “they are not bound to believe anything to be a fact
simply because a witness has stated it to be so provided that they believe the witness is mistaken or has
testified falsely.”

Instructions informing a jury that certain witnesses need not be believed have been held harmless
error by Illinois courts. Village of Des Plaines v. Winkelman, 270 111. 149, 110 N.E. 417 (1915); Devaney
v. Otis Elevator Co., 251 11l. 28, 95 N.E. 990 (1911); Aldridge v. Morris, 337 1ll.App. 369, 374; 86
N.E.2d 143, 145-146 (2d Dist.1949).

It is recommended that no instruction of this type be given. Determination of credibility of
witnesses is solely within the province of the jury and it is superfluous to inform them that certain
witnesses need not be believed. The standards for assessing credibility of witnesses are adequately set
forth in IPI 1.01 [4]. In Hackett v. Ashley, 71 1ll.App.3d 179, 389 N.E.2d 246, 27 Ill.Dec. 434 (3d
Dist.1979), the court noted that the IPI committee recommendation is persuasive.
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4.03 Inherently Improbable Testimony

The committee recommends that no “inherently improbable testimony” instruction be
given.

Comment
This instruction was formerly IPI 2.03.

It has been the practice of some trial attorneys to offer an instruction to the effect that the jury
need not believe “inherently improbable testimony.” This type of charge is somewhat argumentative and
is quite unnecessary because the same proposition is necessarily implied in IPI 1.01[3] which tells the
jurors that they are the triers of fact and that they have a right to consider the evidence in the light of their
own observations and experiences.

The subject of improbable testimony can be most adequately covered by counsel in argument and
should not be the subject of a charge to the jury.
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4.04 Witness Willfully False
The committee recommends that no instruction on the willfully false witness be given.

Comment
This instruction was formerly IP1 2.04.

Instructions have been given which inform the jurors that the testimony of a witness who has
knowingly and willfully sworn falsely on a material issue may be disregarded unless it has been
corroborated by other credible evidence. Some courts have required that the witness' testimony be
accompanied by an appropriate instruction defining matter material to the issue. McManaman v. Johns-
Manville Prods. Corp., 400 1ll. 423, 81 N.E.2d 137 (1948); Schneiderman v. Interstate Transit Lines, 401
1. 172, 81 N.E.2d 861 (1948); McQuillen v. Evans, 353 1ll. 239, 187 N.E. 320 (1933).

It is recommended that an instruction of this type not be given. The instruction is argumentative,
invades the province of the jury, and suggests the court's belief that a witness has sworn falsely. It
emphasizes the issue of false testimony, which is a matter solely within the province of the jury. Again,
determination of a witness' credibility is the subject of standards outlined in IPI 1.01[4] on credibility of
witnesses.

The matter of testimony which is knowingly or willfully false is not to be confused with impeachment by
prior inconsistent or contradictory statements, which is adequately covered by IPI 1.01[4].
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4.05 Party Competent As a Witness

The committee recommends that no instruction on the “party competent as a witness” be
given.

Comment
This instruction was formerly IPI 2.05.

Instructions that the jury should consider the interest of a particular litigant in the outcome of the
lawsuit in determining his credibility as a witness have been given.

It is error to single out the interest of a party when there are individuals on both sides of the case.
Hartshorn v. Hartshorn, 179 1ll.App. 421, 423-425 (2d Dist.1913) (two individuals); Engstrom v. Olson,
248 TIl.App. 480, 487 (2d Dist.1928) (two individuals); Gaffner v. Meier, 336 1ll.App. 44, 48-49; 82
N.E.2d 818, 820 (4th Dist.1948) (individual and partnership); Doellefield v. Travelers Ins. Co., 303
L. App. 123, 125-126; 24 N.E.2d 904, 904-906 (2d Dist.1940) (individual plaintiff, corporate and
individual defendants). The court may properly refuse such an instruction. Purgett v. Weinrank, 219
[1.App. 28, 32-33 (2d Dist.1920). However, the improper use of such an instruction may not be reversible
error if the prevailing party's case is supported by the clear preponderance of the evidence. Wicks v.
Wheeler, 157 1l1.App. 578, 582 (2d Dist.1910) (two individuals).

On the other hand, a defendant corporation may single out the plaintiff's interest. Chicago &
E.IR. Co. v. Burridge, 211 1ll. 9, 13-15; 71 N.E. 838, 839-840 (1904) (individual plaintiff, railroad
defendant; error to refuse defendant's instruction as to plaintiff's interest in the outcome of the suit); West
Chicago Street Ry. Co. v. Dougherty, 170 111. 379, 382; 48 N.E. 1000, 1001 (1897) (same). The court may
modify such an instruction by appending a clause that this same test applies to all witnesses. Dickerson v.
Henrietta Coal Co., 158 1ll.App. 454, 457-558 (4th Dist.1910), aff'd, 251 111. 292, 96 N.E. 225 (1911),
which relies on Henrietta Coal Co. v. Martin, 221 1ll. 460, 470; 77 N.E. 902, 905 (1906) (not squarely in
point). If it is used, the plaintiff may use a counter-balancing instruction. Bower v. Chicago Consol.
Traction Co., 156 11l.App. 452, 456 (1st Dist.1910); Ellguth v. Blackstone Hotel, 340 1l11.App. 587, 596;
92 N.E.2d 502, 506 (1st Dist.1950), aff'd, 408 1l11. 343, 97 N.E.2d 290 (1951).

It is recommended that no separate instruction be given on the subject of the credibility of a party,
even when tendered by a corporate party. IPI 1.01[4], which adequately covers the interest of party
witness, should be given. The varying emphases to be placed upon any particular witness' testimony are
best explained by argument of counsel.
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4.06 One Witness Against a Number
The committee recommends that no “one witness against a number” instruction be given.

Comment
This instruction was formerly IPI 2.08.

Juries have sometimes been told that preponderance is not determined simply by the number of
witnesses and that the testimony of one credible witness may be entitled to more weight than the
testimony of many others who may be less credible. Instructions of this type are often tendered by the
party having a lesser number of witnesses.

The Illinois Supreme Court has held that it is for the jury to determine to what extent each witness
is credible, and that it is error to give an instruction on that subject which is worded in such a way that,
under the circumstances of the case, the jury might readily infer the court believed the witnesses for one
side to be more credible than the witnesses for the other side. Walsh v. Chicago Rys. Co., 294 111. 586,
595; 128 N.E. 647, 650 (1920).

It is recommended that an instruction covering this subject matter not be given, because it tends
to emphasize, minimize, or single out the testimony of certain witnesses.

See Walsh v. Chicago Rys. Co., 294 111. 586, 595; 128 N.E. 647, 650 (1920); Lyons v. Joseph T.
Ryerson & Son, 242 111. 409, 90 N.E. 288 (1909); Tri-City Ry. Co. v. Gould, 217 1ll. 317, 75 N.E. 493
(1905); Johnson v. Farrell, 215 111. 542, 74 N.E. 760 (1905); Keller v. Hansen, 14 1ll.App. 640 (1st
Dist.1884).
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4.07 Credibility of Special Categories of Witnesses and Weight of Evidence

The committee recommends that no instructions on the credibility of special categories of
witnesses be given.

Comment
This instruction was formerly IPI 2.09.

Although instructions of this type have been approved, the committee recommends that no
instruction be given as to credibility of special categories of witnesses, such as employees, experts, and
lawyers. See the Comment at 4.08 infra, as to expert witnesses. These seem to be simply matters of fact
for the jury and do not involve legal rules. Unless we are to allow the judge to comment in detail on each
witness, it seems wiser to leave these matters to be argued to the jury by counsel.

The court in Department of Pub. Works & Bldgs. v. Tinsley, 120 1ll.App.2d 95, 256 N.E.2d 124
(5th Dist.1970), stated that due to the IPI committee's recommendation that an instruction on this subject
should not be given a tendered instruction on this subject was properly refused.

In Stach v. Sears, Roebuck & Co., 102 1ll.App.3d 397, 429 N.E.2d 1242, 57 Ill.Dec. 879 (1st
Dist.1981), the court cited with approval the committee's comments to this instruction in holding that the
trial court properly refused to give an instruction to the effect that the testimony of an attorney on behalf
of his own client is to be given little weight. In affirming the committee's position that instructions such as
former IPI 2.09 should not be given, it stated that “unless we are to allow the judge to comment in detail
on each witness, it seems wiser to leave these matters to be argued to the jury by counsel.”
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4.08 Weighing Expert Testimony
The committee recommends that no instruction on “weighing expert testimony” be given.
Comment
This instruction was formerly IP12.10.

Expert testimony is commonplace in modern jury trials. There is no good reason why the weight
of expert testimony should be subject to criteria different from that for other witnesses. Accordingly, the
committee recommends that no special instructions on the subject be given. Neville v. Chicago, 191
I1.App. 372 (1st Dist.1915). IPI 1.01][4] is a sufficient guide to the jury in this respect. This is a subject
which is peculiarly within the province of argument of counsel. Malpractice cases are an exception to this
principle. In malpractice cases jurors must accept the standard supplied by expert witnesses. See IPI
105.01.
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4.09 Hospital and Business Records

The committee recommends that no instruction be given concerning hospital and
business records.

Comment
This instruction was formerly IP12.12.

The committee recommends that no instruction be given on this subject, because it singles out a
portion of the evidence for improper emphasis.
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4.10 Impeachment By Proof of Bad Reputation For Truth and Veracity

The committee recommends that no instruction on “impeachment by proof of bad
reputation for truth and veracity” be given.

Comment
This instruction was formerly IPI 3.03.

Although a witness may be impeached by proof of his bad reputation for truth and veracity, Frye
v. President, etc., of Bank of 1ll., 11 1l11. 367, 378-79 (1849), an instruction on the subject would result in
undue emphasis upon this essentially collateral issue and, therefore, should not be given. The matter can
best be treated by argument of counsel.
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4.11 Standard of Conduct for Child--Violation of Statute or Ordinance
[Withdrawn]

Comment

Former IPI 10.06 is now the last paragraph of IPI 10.05.
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4.12 Care Required For Safety of Child

The Committee recommends that no instruction on the care required for the safety of a
child be given.

Comment

The law recognizes the lack of judgment, caution, and discretion of children and requires that an
adult reasonably guard against these tendencies. Johnson v. City of St. Charles, 200 1ll.App. 184 (2d
Dist.1916). The law requires that an adult use ordinary care to ascertain a child's evident purpose, for
example, that a three-year old probably intends to cross a streetcar track if he approaches it. Liska v.
Chicago Rys. Co., 318 1ll. 570, 580; 149 N.E. 469, 474 (1925). However, to state, as some instructions
do, that one must anticipate the ordinary behavior of children and exercise greater care for their protection
and safety appears to be an argument about what constitutes ordinary care under the circumstances rather
than a rule of law. Therefore, the Committee recommends that this type of instruction not be given.
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4.13 Duty of One In Imminent Peril and Responsibility of The Person Causing the
Perilous Situation

The Committee recommends that no instruction either on the duty of one in imminent
peril or the responsibility of the person causing the perilous situation be given.

Comment

An instruction which states that the law does not require a person to act with deliberation and care
in the face of an unexpected danger not caused by his own negligence should not be given for three
reasons. First, it is argumentative. Second, it states a simple and obvious fact about human behavior.
Third, except in the most obvious case when no juror would need to be reminded of the proposition, it
will probably lead to reversible error. For example, the court has held in Moore v. Daydif, 7 1ll.App.2d
534, 536-37, 130 N.E.2d 119, 121 (2d Dist.1955), that a sudden emergency instruction was erroneous
when the lead car swerved off to the right to avoid a pedestrian whom defendant, in a following car, then
saw and hit with his right fender. See also: Reese v. Buhle, 16 111.App.2d 13, 20; 147 N.E.2d 431, 435 (1st
Dist.1957) (error to give a sudden emergency instruction when plaintiff emerged from between two
stopped trucks at crosswalk and was hit by defendant); Minnis v. Friend, 360 I11. 328, 337; 196 N.E. 191,
195 (1935) (sudden appearance of a fire engine at an intersection must be anticipated; therefore, the court
properly refused to give an unexpected danger instruction); Andes v. Lauer, 80 1ll.App.3d 411, 414; 399
N.E.2d 990, 992; 35 Ill.Dec. 701, 703 (3d Dist.1980).

A companion instruction that the person who negligently causes a sudden emergency is
responsible for injury caused by reasonable attempts on the part of the imperiled person to extricate
himself which caused injury should not be given. The subject is adequately covered by an ordinary
instruction on proximate cause, and this type of instruction is argumentative, painfully obvious, and likely
to be reversed.

See Comment to IPI 4.14 on the non-recommended “unavoidable accident” instruction.
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4.14 Unavoidable Accident
The Committee recommends that no “unavoidable accident” instruction be given.

Comment

In Mllinois when there is any evidence tending to prove that the plaintiff's injury was caused by
negligence, it is reversible error to instruct on “unavoidable accident.” Wolpert v. Heidbreder, 21
I.App.2d 486, 158 N.E.2d 421 (3d Dist.1959); Annotation, Instructions on Unavoidable Accident, Or
the Like, In Motor Vehicle Cases, 65 A.L.R.2d 12 (1959); Cook v. Hoppin, 783 F.2d 684, 693 (7th
Cir.1986).

The legal definition of “accident” was stated in Cornwell v. Bloomington Business Men's Ass'n,
163 IIL.App. 461 (3d Dist.1911), which held that it was improper to give this instruction in an action to
recover for burns sustained when the plaintiff, while attending a Fourth of July fireworks demonstration,
was struck by a misfired skyrocket. The issues were whether the plaintiff assumed the risk by attending
the exhibition, whether he was contributorily negligent in crossing a rope to keep spectators away from
the firing area, and whether the defendant was negligent in securing the rocket to the firing rack. The
court defined “accident,” as follows:

“An accident, as defined by legal authorities, for which no liability exists is one which is
the result of an unknown cause or is the result of an unusual and unexpected event happening in
such an unusual manner from a known cause that it could not be reasonably expected or foreseen
and that it was not the result of any negligence.”

163 Tll. App. at 467.

Laymen do not have an understanding of this technical meaning of “accident” but understand it to
mean any occurrence producing injury not implying deliberate or intentional fault. Used in this sense, a
jury can only be misled when informed that a defendant is not responsible for the consequences of an
“accident.” This is true even though “accident” is ostensibly qualified by the term “unavoidable.”

In view of the very limited area of factual situations in which this instruction is proper, and the
possibilities of prejudice arising from the giving of this instruction where it is not proper, the criticism
contained in Williams v. Matlin, 328 1l1l.App. 645, 649, 66 N.E.2d 719, 721 (1st Dist.1946), is pertinent.
There, the court said:

“We agree with the statement of the Third Division of this Court in Rzeszewski v. Barth,
324 TlL.App. 345, 356; 58 N.E.2d 269, that the giving of this instruction should be discouraged. It
is only when there is evidence tending to show that the plaintiff was injured through accident
alone not coupled with negligence that the giving of such instruction is permissible. Streeter v.
Humrichouse, 357 111. 234, 244; 191 N.E. 684. When proper, it merely tells the jury what should
be known to the man on the street. Moreover, in practically every case, as here, the jury is
instructed that it should find the defendant not guilty unless the plaintiff proves by the
preponderance of the evidence, among other things, that the defendant was guilty of negligence
proximately and directly causing the injuries complained of.”

For these reasons, the Committee recommends that no instruction be given on this subject
and that the matter be left to the argument of counsel.
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4.15 Evenly Balanced Evidence
The committee recommends that no “evenly balanced evidence” instruction be given.

Comment

An instruction which discusses preponderance of the evidence with the jury in terms of “if the
evidence is evenly balanced, then the jury shall find for the defendant,” illustrates the type of instruction
this work seeks to avoid. This is the typical slanted instruction, i.e., an instruction which, while
acknowledging a principle of law, seeks to minimize or maximize its effects to the advantage of one side
of the litigation.

The history of this instruction is an account of the development, in this State, of the practice of
giving a slanted instruction on each side of a proposition and of its final abandonment by the courts. At
one time, the courts approved an instruction on behalf of the plaintiff that, if the evidence preponderated
in his favor “although but slightly,” he was entitled to recover. Hancheft v. Haas, 219 1ll. 546, 548; 76
N.E. 845, 846 (1906); Chicago City Ry. Co. v. Bundy, 210 Ill. 39, 48; 71 N.E. 28, 31 (1904). To
counteract the thrust of this statement, there was the approved “evenly balanced” instruction. Chicago
Union Traction Co. v. Mee, 218 111. 9, 14; 75 N.E. 800, 801 (1905); Koshinski v. lllinois Steel Co., 231 Ill.
198, 203; 83 N.E. 149, 150-151 (1907).

Eventually, the courts began to recognize that instructions of this kind are argumentative and
misleading, and therefore tend to confuse the jury, who look to the court for disinterested guidance. First,
the “although but slightly” instruction was condemned. Wolczek v. Public Serv. Co., 342 1ll. 482, 496;
174 N.E. 577, 583 (1930); Molloy v. Chicago Rapid Transit Co., 335 1ll. 164, 166 N.E. 530 (1929). Then
Hughes v. Medendorp, 294 111.App. 424, 431; 13 N.E.2d 1015, 1018 (3d Dist.1938), applied the censure
against the “slight preponderance” instruction to the “evenly balanced” instruction. See also Goertz v.
Chicago & N.W. Ry. Co., 19 Ill.App.2d 261, 153 N.E.2d 486 (lst Dist.1958) (instruction properly
refused).

While it is true the plaintiff should recover if there is the slightest preponderance of the evidence
in his favor, and that he should fail to recover if there is the slightest lack of preponderance, the answer to
the question which a trial judge must continually ask himself, “Will stating the law in these terms aid the
jury?” is an emphatic “No!” What the Illinois Supreme Court said in Teter v. Spooner, 305 Ill. 198, 211,
137 N.E. 129, 135 (1922), states the case against all slanted instructions. “If there is a perceptible
preponderance of the evidence it is sufficient, but it would not be proper for the court to give an
instruction to the jury that a perceptible preponderance of the evidence was sufficient, any more than that
a clear preponderance of the evidence was required. The effect of the adjectives is merely to confuse the
jury and invite them to minimize or maximize the weight of the evidence on one side or the other. Such
instructions ought not to be given.”

Moreover, the history of the “evenly balanced” instruction teaches us that this type of error dies
hard, as witness the defense of the “evenly balanced” instruction in Alexander v. Sullivan, 334 111.App. 42,
48; 78 N.E.2d 333, 336 (3d Dist.1948).
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5.00

FAILURE TO TESTIFY OF PRODUCE EVIDENCE

INTRODUCTION

This section covers the failure of a party to produce evidence under his control, the failure
of a competent party to testify, and the situations which may arise under the “Dead Man's Act”
(735 ILCS 5/8-201 (1994)).

Under the circumstances enumerated in IPI 5.01, a presumption arises that the evidence a
party fails to produce would be unfavorable to him. The instructions explaining the application of
the “Dead Man's Act” state the general rule that a party cannot testify on his own motion when
the adverse party is suing or defending in one of the enumerated capacities, and the exceptions to
the rule.

5.01 Failure To Produce Evidence or A Witness

If a party to this case has failed [to offer evidence] [to produce a witness] within his
power to produce, you may infer that the [evidence] [testimony of the witness] would be adverse
to that party if you believe each of the following elements:

1. The [evidence] [witness] was under the control of the party and could have been
produced by the exercise of reasonable diligence.

2. The [evidence] [witness] was not equally available to an adverse party.

3. A reasonably prudent person under the same or similar circumstances would have
[offered the evidence] [produced the witness] if he believed [it to be] [the testimony
would be] favorable to him.

4. No reasonable excuse for the failure has been shown.

Notes on Use

Before giving this instruction, the trial court must first determine that in all likelihood a party
would have produced the witness/document under the existing facts and circumstances except for the fact
that the testimony/contents would be unfavorable. Tuttle v. Fruehauf Corp., 122 111.App.3d 835, 843; 462
N.E.2d 645, 652; 78 1ll.Dec. 526, 533 (1st Dist.1984). Whether to give IPI 5.01 is a matter within the
sound discretion of the trial court. Roeseke v. Pryor, 152 1ll.App.3d 771, 504 N.E.2d 927, 105 Ill.Dec.
642 (1st Dist.1987); Anderson v. Chesapeake & Ohio Ry. Co., 147 1ll.App.3d 960, 498 N.E.2d 586,
594-595; 101 Ill.Dec. 262, 270-271 (1st Dist.1986). The instruction is not warranted when the
unproduced witness's testimony would be merely cumulative. Chuhak v. Chicago Transit Auth., 152
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I1.App.3d 480, 504 N.E.2d 875, 881; 105 Ill.Dec. 590, 596 (1st Dist.1987).
Comment

The failure of a party to produce testimony or physical evidence within his control creates a
presumption that the evidence if produced would have been adverse to him. Beery v. Breed, 311 Ill. App.
469, 474-478; 36 N.E.2d 591, 593-595 (2d Dist.1941) (failure to produce grandson of defendant who
drove defendant's automobile at time of occurrence justified presumption that testimony of grandson
would have been unfavorable). See also Zegarski v. Ashland Sav. & Loan Ass'n, 4 lll.App.2d 118, 123;
123 N.E.2d 855, 857 (Ist Dist.1954). The presumption does not apply if the evidence is “equally
available” to either party. Flynn v. Cusentino, 59 Ill.App.3d 262, 375 N.E.2d 433, 16 Ill.Dec. 560 (3d
Dist.1978); Chapman v. Foggy, 59 1ll.App.3d 552, 375 N.E.2d 865, 16 Ill.Dec. 758 (5th Dist.1978);
Wood v. Mobil Chem. Co., 50 I11.App.3d 465, 365 N.E.2d 1087, 8 Ill.Dec. 701 (5th Dist.1977). A witness
is not “equally available” to a party if there is a likelihood that the witness would be biased against him,
as for example a relative or an employee of the other party. United States v. Beekman, 155 F.2d 580, 584
(2d Cir.1946); Biehler v. White Metal Rolling & Stamping Corp., 65 1ll.App.3d 1001, 382 N.E.2d 1389,
22 Mll.Dec. 634 (3d Dist.1978); Kerns v. Lenox Mach. Co., 74 1ll.App.3d 194, 392 N.E.2d 688, 30 Ill.Dec.
33 (3d Dist.1979). This is an evidentiary instruction dealing with failure to produce evidence. This
instruction is not intended to be an issue or burden of proof instruction dealing with spoliation. Dardeen
v. Kuehling et al., 213 111.2d 329, 821 N.E.2d 227, 290 Ill.Dec. 176 (2004).

Giving this instruction to explain this presumption has been approved. Shiner v. Friedman, 161
Ml.App.3d 73, 513 N.E.2d 862, 867; 112 Ill.Dec. 253, 258 (st Dist.1987) (defendant failed to call
busboys who inspected washroom floor after plaintiff slipped and fell); Ryan v. E.A.I. Const. Corp., 158
II1.App.3d 449, 511 N.E.2d 1244, 1252-1253; 110 Ill.Dec. 924, 932-933 (1Ist Dist.1987) (defendants
failed to call employee who had been listed as their expert and twice deposed); DeBow v. City of E. St.
Louis, 158 TIl.App.3d 27, 510 N.E.2d 895, 902; 109 Ill.Dec. 827, 834 (5th Dist.1987) (defendant failed to
produce photos of plaintiff taken by defendant and jail inspection log reports); Kane v. Northwest Special
Recreation Ass'n, 155 11l.App.3d 624, 508 N.E.2d 257, 261-262; 108 Ill.Dec. 96, 100-101 (1st Dist.1987)
(plaintiff failed to produce underpants of alleged rape victim); Roeseke v. Pryor, 152 1ll.App.3d 771, 504
N.E.2d 927, 932-933; 105 Ill.Dec. 642, 647-648 (1st Dist.1987) (defendant hotel failed to produce night
manager's report summarizing events in question); Santiemmo v. Days Transfer, Inc., 9 11l.App.2d 487,
499; 133 N.E.2d 539, 545 (1st Dist.1956) (defendant failed to produce doctor who examined plaintiff by
court order secured by the defendant); Petersen v. General Rug & Carpet Cleaners, 333 1ll.App. 47, 65;
77 N.E.2d 58, 67 (1st Dist.1947) (defendant failed to call driver of his truck which struck and injured
plaintiff).

The adverse presumption depends on the lack of a reasonable excuse for the nonproduction, or
the wilful withholding of the evidence. Coupon Redemption, Inc. v. Ramadan, 164 111.App.3d 749, 518
N.E.2d 285, 290; 115 Ill.Dec. 760, 765 (1st Dist.1987); Singh v. Air Illinois, Inc., 165 1l.App.3d 923,
520 N.E.2d 852, 858-859; 117 Ill.Dec. 501, 507-508 (1st Dist.1988) (reasonable excuse shown for failure
to produce all of decedent's W-2 forms). One “reasonable excuse” for not producing the witness was the
witness's conviction of armed robbery. Lee v. Grand Trunk Western R. Co., 143 1ll.App.3d 500, 513; 492
N.E.2d 1364, 97 1ll.Dec. 491, 501 (1st Dist.1986).

The trial court is not required to permit a party to re-open his case to produce the missing
witness. Hollembaek v. Dominick's Finer Foods, Inc., 137 1ll.App.3d 773, 778; 484 N.E.2d 1237, 92
Ml.Dec. 382, 386 (1st Dist.1985); Blackwell v. City Nat'l Bank & Trust Co., 80 Ill.App.3d 188, 399
N.E.2d 326, 330; 35 Ill.Dec. 492, 496 (2d Dist.1980) (would have been preferable to allow party to
re-open or refuse instruction, but not abuse of discretion).
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5.02 Failure Of Party To Testify

The [plaintiff] [defendant] in this case is [suing] [sued] as [administrator] [executor]
[guardian] for a [deceased person] [incompetent person]. Since the deceased cannot be here to
testify [since the incompetent person is incapable of testifying], the law does not permit the
[defendant] [plaintiff] [or any person directly interested in this action] to testify in his own behalf
[to any conversation with the] [deceased] [incompetent person] [or] [to any event which took
place in the presence of the] [deceased] [incompetent person]. The fact that the [defendant]
[plaintiff] did not testify to those matters should not be considered by you for or against him.

[In this case, however, the (plaintiff)(defendant) called (a witness)(the defendant)(the
plaintiff) to testify on his behalf (to conversations with the)(deceased)(incompetent person)(or)(to
an event which took place in the presence of the)(deceased)(incompetent person), and therefore
the (plaintiff)(defendant)(interested person) had the right to testify as to the same
(conversation)(event).]

[In this case, however, since the deposition of the (deceased)(incompetent person) was
admitted in evidence on behalf of the (plaintiff)(defendant), the (plaintiff)(defendant)(interested
person) had the right to testify as to the same matters admitted in evidence.]

[In this case, however, the law does not prevent the testimony concerning any fact relating
to the heirship of the decedent.]

Notes on Use

The “Dead Man's Act” is applicable and this instruction should be given only when: (1) the
witness is a party or an interested person; (2) the witness is called in his own behalf; and (3) an adverse
party is suing or defending in one of the enumerated representative capacities.

The instruction is intended to avoid confusion in the minds of the jury by reason of the fact that a
party in the case sat silent throughout the trial.

If there is a full waiver of the “Dead Man's Act,” no instruction on the subject is needed. If there
is a partial waiver, paragraph two will be needed. If a party, due to the invoking of the rule, was
incapable of testifying at all, there is no need to use the bracketed portion of the first paragraph.

This instruction is based on the evidence act, 735 ILCS 5/8-201 (1994), as amended effective
October 1, 1973. Prior to that amendment, a protected party waived the protection of the act by calling
the party or interested person but not by calling a non-party witness to the event. The amendment
broadened the waiver to include such witnesses, and the instruction has been modified accordingly.

This instruction combines former IPI 5.02, 5.03, 5.04, 5.05, and 5.06, some of which were
unnecessary and others rendered obsolete by the 1973 statutory amendments. Use only those paragraphs
or parts of paragraphs that are applicable to the facts of the case.
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Comment

This instruction deals with the competency of a party as a witness and not with the admissibility
of testimony or the competency of witnesses who are not parties. Creighton v. Elgin, 387 1ll. 592, 604; 56
N.E.2d 825, 830, 162 A.L.R. 883 (1944).

The giving of an instruction explaining the statute was approved in Aldridge v. Morris, 337
II1.App. 369, 374; 86 N.E.2d 143, 145-146 (2d Dist.1949).

The disability is procedural and is waived if not asserted. Karlos v. Pappas, 3 1ll.App.2d 281,
121 N.E.2d 611 (2d Dist.1954)(abstract). However, where the objection is made, counsel may not
comment on that fact. Crutchfield v. Meyer, 414 111. 210, 111 N.E.2d 142 (1953).
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NEGLIGENCE--RISK--MISCONDUCT--PROXIMATE CAUSE

10.00
NEGLIGENCE AND ORDINARY CARE

INTRODUCTION

This introduction is divided into three parts. The first part applies to cases based on
causes of action accruing prior to November 25, 1986, the date P.A. 84-1431 became effective.
This legislation modified the doctrine of comparative negligence and changed other aspects of
negligence cases. The second part concerns the effect of P.A. 84-1431. The third part concerns
willful and wanton conduct.

1. Actions Accruing Prior to November 25, 1986

Until June 1981, common law claims for damages based upon a negligence theory
included the traditional elements, issues, and burden of proof. In Alvis v. Ribar, 85 111.2d 1, 421
N.E.2d 886, 52 Ill.Dec. 23 (1981), the Illinois Supreme Court made a major change in these
issues and burdens. The Court abolished contributory negligence as a bar to the plaintiff's right to
recover in negligence cases and substituted comparative negligence in its place. A reading of that
opinion is a necessary introduction to Illinois negligence instructions.

The Court adopted the “pure form” of comparative negligence as the law in Illinois. Any
contributory negligence chargeable to a plaintiff diminishes proportionately the amount awarded
as compensatory damages, but no longer entirely bars recovery. The plaintiff is entitled to
recover his total damages reduced by the percentage of negligence attributable to him.

The Court left many aspects of the law of negligence actions unresolved in Alvis. No
direction was given concerning the requirements for pleading and burden of proof on
comparative negligence issues. This vacuum was filled by the legislature in an amendment to §2-
613(d) of the Illinois Civil Practice Law (735 ILCS 5/2-613(d)). This amendment (H.B. 381),
which became law on September 15, 1985, places on the defendant the burden of pleading the
facts constituting the plaintiff's contributory negligence. The Court has ruled that defendant has
the burden of proof on this issue. Casey v. Baseden, 111 111.2d 341, 490 N.E.2d 4, 95 Ill.Dec. 531
(1986).

The Alvis opinion made no statement concerning its effect on joint and several liability,
the defense of assumption of risk, willful and wanton conduct, punitive damages, set off, and the
like, leaving “the resolution of other collateral issues to future cases.” 85 I11.2d at 28, 421 N.E.2d
at 898, 52 Ill.Dec. at 34. The Alvis opinion was also silent concerning any extension of the
doctrine of comparative fault beyond common law negligence actions.
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Since Alvis, the Illinois Supreme Court has found comparative fault applicable to strict
products liability cases (Coney v. J.L.G. Indus., Inc., 97 111.2d 104, 454 N.E.2d 197, 73 Ill.Dec.
337 (1983); Simpson v. General Motors Corp., 108 1l1.2d 146, 483 N.E.2d 1, 90 Ill.Dec. 854
(1985)), but inapplicable under the Structural Work Act. Simmons v. Union Elec. Co., 104 111.2d
444, 473 N.E.2d 946, 85 Ill.Dec. 347 (1984); Prewein v. Caterpillar Tractor Co., 108 111.2d 141,
483 N.E.2d 224, 90 Ill.Dec. 906 (1985).

In Coney, the Court held that the principles of comparative fault are applicable to strict
products liability cases on the issue of diminution of the plaintiff's damages. The Court said:

Once defendant's liability is established, and where both the defective product and the
plaintiff's misconduct contribute to cause the damages, the comparative fault principle
will operate to reduce plaintiff's recovery by that amount which the trier of fact finds him
at fault.

97 11.2d at 119, 454 N.E.2d at 204, 73 Ill.Dec. at 344. However, the type of misconduct by the
plaintiff that will be compared in strict liability cases is narrower in scope than the traditional
concept of contributory negligence:

[T]he defenses of misuse and assumption of the risk will no longer bar recovery. Instead,
such misconduct will be compared in the apportionment of damages . ... We believe
that a consumer's unobservant, inattentive, ignorant or awkward failure to discover or
guard against a defect should not be compared as a damage-reducing factor.

Id. Coney was reaffirmed in Simpson v. General Motors Corp., 108 111.2d 146, 483 N.E.2d 1, 90
I1l.Dec. 854 (1985).

Coney also reaffirmed the doctrine of joint and several liability. See also Doyle v.
Rhodes, 101 1l11.2d 1, 461 N.E.2d 382, 77 Ill.Dec. 759 (1984) (joint and several liability
applicable even where liability of one defendant is grounded upon special duties imposed by a
safety statute).

Duffy v. Midlothian Country Club, 135 11l.App.3d 429, 481 N.E.2d 1037, 90 Ill.Dec. 237
(1st Dist.1985), held that assumption of the risk, where applicable, is a damage reducing factor in
a negligence case.

2. Actions Accruing On and After November 25, 1986

P.A. 84-1431 (and particularly 735 ILCS 5/2-1107.1 and 5/2-1116 through 2-1118),
effective as to all causes of action accruing on and after November 25, 1986, abolished pure
comparative fault. In its place, more than 50% contributory fault of the plaintiff requires a
finding that the defendant is not liable and bars the plaintiff from recovering damages.
Comparative fault of 50% or less results in a diminution of damages in proportion to the amount
of fault attributable to the plaintiff.
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With respect to joint and several liability, 735 ILCS 5/2-1117 provides for several
liability for damages (other than “medical and medically related expenses”) for “any defendant
whose fault . . . is less than 25% of the total fault attributable to the plaintiff, the defendants sued
by the plaintiff, and any third party defendant who could have been sued by the plaintiff ....”
For any defendant whose fault is 25% or greater, joint and several liability for all damages
remains. This provision does not apply to certain pollution actions or medical malpractice
actions. 735 ILCS 5/2-1118.

To enable users to identify instructions applicable only to causes of action accruing on
and after November 25, 1986, these instructions are numbered beginning with the letter “B.”

3. Willful and Wanton Conduct

Burke v. 12 Rothschild's Liquor Mart, 148 111.2d 429, 593 N.E.2d 522, 170 Ill.Dec. 633
(1992), held that a plaintiff's negligence cannot be compared to a defendant's willful and wanton
conduct to reduce the amount of damages recoverable by the plaintiff. However, Ziarko v. Soo
Line R.R. Co., 161 111.2d 267, 641 N.E.2d 402, 204 Ill.Dec. 178 (1994), a contribution case,
stated that the Burke court's analysis was limited to cases where the defendant's wrongful
conduct was intentional.

Poole v. City of Rolling Meadows, 167 1l11.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171
(1995), was a personal injury case where the plaintiff was shot by an on-duty city police officer.
Plaintiff claimed, and the jury found, that the officer acted willfully and wantonly. Although the
jury found the plaintiff contributorily negligent, plaintiff argued that damages based on willful
and wanton conduct could not be reduced by mere contributory negligence. The trial court
agreed and entered judgment for the full amount of plaintiff's damages without reduction. The
appellate court affirmed, but the Supreme Court reversed and remanded for a new trial, holding
that because it was unclear whether the defendant's willful and wanton conduct was committed
“intentionally” or “recklessly,” the trial court erred in reinstating the verdict.

Poole adopted the Ziarko plurality's analysis, holding that a plaintiff's contributory
negligence will not be a damage-reducing factor if the defendant's willful and wanton conduct
was “intentional.” On the other hand, if a defendant's willful and wanton conduct was “reckless,”
plaintiff's contributory negligence will reduce his or her damages. Poole, 656 N.E.2d at 771-72,
212 Ill.Dec. at 174-75.
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10.01 Negligence--Adult--Definition

When I use the word “negligence” in these instructions, I mean the failure to do
something which a reasonably careful person would do, or the doing of something which a
reasonably careful person would not, under circumstances similar to those shown by the
evidence. The law does not say how a reasonably careful person would act under those
circumstances. That is for you to decide.

Comment

Pierson v. Lyon & Healy, 243 111. 370, 377; 90 N.E. 693, 696 (1909); Wilcke v. Henrotin, 241 Il1.
169, 172; 89 N.E. 329, 330 (1909); Perryman v. Chicago City Ry. Co., 242 111. 269, 273; 89 N.E. 980, 982
(1909); Rikard v. Dover Elevator Co., 126 1ll.App.3d 438, 467 N.E.2d 386, 81 Ill.Dec. 686 (5th
Dist.1984).
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10.02 Ordinary Care--Adult--Definition

When I use the words “ordinary care,” I mean the care a reasonably careful person would
use under circumstances similar to those shown by the evidence. The law does not say how a
reasonably careful person would act under those circumstances. That is for you to decide.

Notes on Use

If the plaintiff or defendant is under the age of 18, see IPI 10.05.

Comment

Pierson v. Lyon & Healy, 243 1l1. 370, 377; 90 N.E. 693, 696 (1909); Wilcke v. Henrotin, 241 1l1.
169, 172; 89 N.E. 329, 330 (1909); Perryman v. Chicago City Ry. Co., 242 111. 269, 273; 89 N.E. 980, 982
(1909); Larson v. Ward Corby Co., 198 Ill.App. 109, 111, 113 (1st Dist.1916); Fugate v. Sears, Roebuck
& Co., 12 1ll.App.3d 656, 299 N.E.2d 108 (1st Dist.1973).
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B10.03 Duty To Use Ordinary Care--Adult--Plaintiff—
Definitions of Contributory and
Comparative Negligence--Negligence

[Under Count  (for negligence),] [I][i]t was the duty of the plaintiff, before and at
the time of the occurrence, to use ordinary care for [his own safety] [and] [the safety of his
property]. A plaintiff is contributorily negligent if (1) he fails to use ordinary care [for his own
safety] [or] [for the safety of his property] and (2) his failure to use such ordinary care is a
proximate cause of the [alleged] [injury] [death] [property damage].

The plaintiff's contributory negligence, if any, which is 50% or less of the total proximate
cause of the injury or damage for which recovery is sought, does not bar his recovery. However,
the total amount of damages to which he would otherwise be entitled is reduced in proportion to
the amount of his negligence. This is known as comparative negligence.

If the plaintiff's contributory negligence is more than 50% of the total proximate cause of
the injury or damage for which recovery is sought, the defendant[s] shall be found not liable.

[The term “plaintiff” includes a counterplaintift.]

Notes on Use
This instruction incorporates IPI 11.01, and 11.01 should not be given if this instruction is given.
This instruction is appropriate for negligence cases only.

Poole v. City of Rolling Meadows, 167 111.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995), held
that a plaintiff's contributory negligence is a damage-reducing factor if the defendant's willful and wanton
conduct was “reckless,” but not if it was “intentional.” Therefore, if plaintiff's only claim is that
defendant's conduct was the intentional form of willful and wanton conduct, this instruction should not be
used. If plaintiff claims both intentional and reckless willful and wanton conduct, this instruction should
be modified.

The last bracketed sentence should be used only if there is a counterclaim against the plaintiff or
other defendants.

If there was either property damage or personal injury, but not both, omit the inapplicable
bracketed material.

The instruction should be used in conjunction with IPI 10.02 defining “ordinary care” if the
plaintiff is over the age of 18 or is a minor operating a motor vehicle or engaged in any other activity in
which the minor is held to an adult standard of care. See Comment to IPI 10.05. If the plaintiff is a minor
and is not subject to the adult standard of care, use IPI 10.05.

This instruction explains the relationship between the concepts of “ordinary care” and
“contributory negligence” inasmuch as the latter term is frequently used by counsel in argument to the

jury.
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In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
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10.04 Duty To Use Ordinary Care--Adult--Defendant

It was the duty of the defendant, before and at the time of the occurrence, to use ordinary
care for the safety of [the plaintiff] [and] [the plaintiff's property]. That means it was the duty of
the defendant to be free from negligence.

Notes on Use

The instruction should be used in conjunction with IPI 10.02 defining “ordinary care,” if the
defendant is over the age of 18 or is a minor engaged in certain activities. If the defendant is a minor (and
is not engaged in one of those activities), use IPI 10.05 and 10.01 defining “negligence.” As to the
activities in which an adult standard will be applied, see Comment to IP1 10.05.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.

Comment
This instruction is modified to conform with IPI B10.03 which defines the plaintiff's duty.

Although “negligence” is defined in IPI 10.01, there is no other instruction which informs the jury that the
defendant has a duty to be free from negligence.
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10.05 Ordinary Care--Minor--Definition

A minor is not held to the same standard of conduct as an adult. When I use the words
“ordinary care” with respect to the [plaintiff] [defendant] [decedent], I mean that degree of care
which a reasonably careful [person] [minor] [child] of the age, mental capacity and experience of
the [plaintiff] [defendant] [decedent] would use under circumstances similar to those shown by
the evidence. The law does not say how such a [person] [minor] [child] would act under those
circumstances. That is for you to decide.

[The rule I have just stated also applies when a (minor) (child) is charged with having
violated (a statute) (or) (an ordinance).]

Notes on Use

This instruction should not be used when a minor is charged with negligence in the operation of a
motor vehicle or any other activity in which the minor is held to an adult standard of care.

When a plaintiff is under the age of seven, use IPI 11.03.

If the minor's standard of care is applicable but the minor is charged with negligence in the
violation of a statute, the last bracketed paragraph (formerly IPI 10.06) should be included. IPI 60.01 may
also be given, but may need to be modified.

Comment

The degree of care to be exercised by a minor over the age of seven years is that which a
reasonably careful person of the same age, capacity, and experience would exercise under the same or
similar circumstances. Wolf v. Budzyn, 305 IlL.App. 603, 605; 27 N.E.2d 571, 572 (1st Dist.1940);
Hartnett v. Boston Store of Chicago, 265 111. 331, 335; 106 N.E. 837, 839 (1914). Instructions to this
effect have been upheld. Wolczek v. Public Serv. Co., 342 111. 482, 497; 174 N.E. 577, 583-584 (1930);
Peterson v. Chicago Consol. Traction Co., 231 111. 324, 327; 83 N.E. 159, 160 (1907); King v. Casad, 122
Il.App.3d 566, 461 N.E.2d 685, 78 Ill.Dec. 101 (4th Dist.1984) (reversible error to refuse).

This instruction should not be given in a case where the plaintiff or defendant was a minor and
operating a motor vehicle. When so doing, a minor will usually be held to the same standard of care as an
adult. Betzold v. Erickson, 35 Ill.App.2d 203, 209; 182 N.E.2d 342, 345 (3d Dist.1962); Dawson v.
Hoffmann, 43 11l.App.2d 17, 20; 192 N.E.2d 695, 696, 697 (2d Dist.1963); Ryan v. C & D Motor Delivery
Co., 38 1ll.App.2d 18, 186 N.E.2d 156 (3d Dist.1962) (abstract); Turner v. Seyfert, 44 1ll.App.2d 281,
289; 194 N.E.2d 529, 534 (3d Dist.1963); Fishel v. Givens, 47 lll.App.3d 512, 517; 362 N.E.2d 97, 101; 5
[ll.Dec. 784, 788 (4th Dist.1977) (good review of the law).

This instruction has been held applicable to a minor driving a farm tractor, Mack v. Davis, 76
Il.App.2d 88, 221 N.E.2d 121 (2d Dist.1966), and a minor riding a bicycle, Conway v. Tamborini, 68
M1.App.2d 190, 215 N.E.2d 303 (3d Dist.1966). However, a minor operating a mini-bike, motorcycle,
powerboat, airplane, or the like is held to an adult standard of care (Baumgartner v. Ziessow, 169
M. App.3d 647, 523 N.E.2d 1010, 120 Ill.Dec. 99 (1st Dist.1988); Fishel v. Givens, 47 1ll.App.3d 512,
362 N.E.2d 97, 5 Ill.Dec. 784 (4th Dist.1977)), in which case this instruction would not be given. There
may be other activities in which a minor will be held to an adult standard. See Annotation, Modern
Trends As To Contributory Negligence of Children, 32 A.L.R.4th 56, §10 (1984); Prosser & Keeton, The
Law of Torts §32 at 181-182 (5th ed. 1984).
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Violation of a penal statute may be considered by the jury even though the minor involved is
below the age of criminal responsibility. Kronenberger v. Husky, 38 111.2d 376, 231 N.E.2d 385 (1967);
Krause v. Henker, 5 I11.App.3d 736, 741; 284 N.E.2d 300, 303 (1st Dist.1972).
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10.08 Careful Habits As Proof of Ordinary Care

If you decide there is evidence tending to show that the [decedent] [plaintiff] [defendant]
was a person of careful habits, you may infer that he was in the exercise of ordinary care for his
own safety [and for the safety of others] at and before the time of the occurrence, unless the
inference is overcome by other evidence. In deciding the issue of the exercise of ordinary care by
the [decedent] [plaintiff] [defendant] you may consider this inference and any other evidence
upon the subject of the [decedent's] [plaintiff's] [defendant's] care.

Notes on Use

This instruction can be given in a negligence or willful and wanton action based on the Wrongful
Death Act when there are no witnesses to the occurrence, other than the defendant, covering the entire
period in which the decedent must be in the exercise of ordinary care.

With modifications this instruction will cover cases of incompetents, and of persons suffering
from retrograde amnesia as a result of which they have no recollection of the occurrence; or to cases in
which the only eyewitness is barred by the Dead Man's Act.

Comment

Prior habits of carefulness are ordinarily not admissible in negligence actions, the test being
whether the respective parties were in the exercise of ordinary care at the time of the occurrence. An
exception, however, to this general rule exists in a cause of action based on the Wrongful Death Act, 740
ILCS 180/1 (1994), where there are no eyewitnesses other than the defendant concerning the occurrence.
Under such circumstances, in this type of action where the administrator has the burden of proving due
care on the part of the decedent, that the deceased was in the exercise of due care may be inferred from
testimony indicating careful habits on the part of the deceased. Hughes v. Wabash R. Co., 342 1ll.App.
159, 95 N.E.2d 735 (3d Dist.1950). The fact that the deceased was sober, industrious and possessed of all
his faculties is admissible as tending to prove due care. lllinois Cent. R. Co. v. Nowicki, 148 11l. 29, 35
N.E. 358 (1893).

The “eyewitness” rule, however, has been interpreted to mean that unless there are eyewitnesses
to the entire occurrence, due care may be shown by prior habits. In Hawbaker v. Danner, 226 F.2d 843,
847-849 (7th Cir.1955), there were two witnesses who observed decedent's car just before the collision.
The court nevertheless held that evidence of habits of due care was admissible because the witnesses did
not see the car during the entire occurrence. The court said:

“In both of these cases [Parthie v. Cummings, 323 Ill.App. 296, 55 N.E.2d 402 (1st Dist.1944)
(abstract); Noonan v. Maus, 197 1ll.App. 103 (4th Dist.1915) (abstract)], the Illinois Appellate
Court thoroughly recognized that the eyewitness rule should be given a practical construction to
permit proof of reasonable care during the whole transaction and particularly to the material
moments thereof depending upon the circumstances in each case.”

In McElroy v. Force, 38 111.2d 528, 232 N.E.2d 708 (1967), evidence of the plaintiff's careful
habits was properly admissible where the plaintiff was the only surviving eyewitness and his testimony
was barred by the Dead Man's Act.

See also Bradfield v. Illinois Cent. Gulf R. Co., 137 lll.App.3d 19, 484 N.E.2d 365, 91 Ill.Dec.
806 (5th Dist.1985), aff'd on other grounds, 115 111.2d 471, 505 N.E.2d 331, 106 Ill.Dec. 25 (1987),
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adopting Federal Rule of Evidence 406 and holding that in a wrongful death case evidence of decedent's
habits is admissible to show due care, regardless of whether eyewitness testimony was available;
Gasiorowski v. Homer, 47 111.App.3d 989, 365 N.E.2d 43, 7 Ill.Dec. 758 (1st Dist.1977) (where only
eyewitnesses are silenced by Dead Man's Act, amnesia, mental incompetency, or death, no eyewitnesses
will be deemed available).
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11.00

CONTRIBUTORY NEGLIGENCE

11.01 Contributory Negligence--Adult--Definition

When I use the expression “contributory negligence,” I mean negligence on the part of
the plaintiff that proximately contributed to cause the [alleged] [injury] [death] [property
damage].

Notes on Use

This instruction should be used whenever “contributory negligence” is a jury issue and IPI
B10.03 is not given. If IPI B10.03 is given, this instruction should not be used, since it is incorporated
into IPI B10.03.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
Comment

It is reversible error to omit the element of proximate cause in an instruction defining
contributory negligence. Schmidt v. Anderson, 301 111.App. 28, 42, 49-50; 21 N.E.2d 825, 831, 834-835
(1st Dist.1939); Wilkerson v. Cummings, 324 1ll.App. 331, 340; 58 N.E.2d 280, 283 (1st Dist.1944);
Alexander v. Sullivan, 334 1I1.App. 42, 78 N.E.2d 333 (3d Dist.1948); Buehler v. White, 337 1ll.App. 18,
24; 85 N.E.2d 203, 206 (3d Dist.1949); Barenbrugge v. Rich, 141 1ll.App.3d 1046, 490 N.E.2d 1368,
1373; 96 Ill.Dec. 163, 168 (1st Dist.1986).

This instruction was approved in Blacconeri v. Aguayo, 132 111.App.3d 984, 478 N.E.2d 546, 88
M.Dec. 231 (1st Dist.1985).
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11.02 Contributory Negligence As To Fewer Than All Plaintiffs

The issue of contributory negligence does not apply to the plaintiff[s] [name(s) of such
plaintiff(s)].

Notes on Use

This instruction should be given when there is evidence raising an issue of fact as to the
contributory negligence of one or more but fewer than all of the plaintiffs.
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11.03 Presumption That Child Under Seven Years is
Incapable of Contributory Negligence

You must not consider the question of whether there was contributory negligence [on the
part of [name]], because, under the law, a child of the age of [the plaintiff] [name]] is incapable
of contributory negligence.

Notes on Use
The name of the plaintiff may be used if desired.

This instruction may be used only when the plaintiff or decedent was a minor under the age of
seven at the time of the occurrence.
Comment

A child less than seven years old is deemed incapable of contributory negligence. Toney
v. Marzariegos, 166 Ill.App.3d 399, 519 N.E.2d 1035, 1038; 116 Ill.Dec. 820, 823 (1st
Dist.1988); Mort v. Walter, 98 111.2d 391, 457 N.E.2d 18, 75 1ll.Dec. 228 (1983).
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11.04 Parent's Negligence Not an Issue
Contributory negligence of the parent(s) is not an issue in this case.

Notes on Use

This instruction may be given where the parent is not a party in interest other than as next friend
or guardian, but there is evidence from which the jury might conclude that the parents of the child were
guilty of negligence which contributed to the child's injury. It should not be given, e.g., if there is a
contribution claim against the parent(s), or the trial court determines that the conduct of the parent(s) is
properly an issue in the case.

This instruction may not be appropriate in a wrongful death action because negligence of the
parents will bar their recovery. This brief instruction is designed to state the rule without calling undue
attention to the parents' negligence. For a stronger statement of the rule, which may be more useful in
cases where the negligence of the parents is so obvious that the jury may already be considering its
significance, see IPI 11.05. These two instructions are alternatives, and it is not necessary to give both of
them.
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11.05 Negligence of Parents Not Imputed

If you find that the [mother] [father] [parents] of [child's name] [was] [were] negligent,
that negligence shall not be charged against [child's name], and it does not prevent or reduce a
recovery by [child's name] if he is otherwise entitled to recover.

Notes on Use

The instruction may be given where the parent is not a party in interest, other than as next friend
or guardian, and there is evidence from which the jury might conclude that the parents of the child were
guilty of negligence which contributed to the child's injury. Brownell v. Village of Antioch, 215 111.App.
404, 411 (2d Dist.1919); Duffy v. Cortesi, 2 111.2d 511, 516-517; 119 N.E.2d 241, 244-245 (1954); Sheley
v. Guy, 29 Ill.App.3d 361, 366; 330 N.E.2d 567, 571 (4th Dist.1975), aff'd, 63 111.2d 544, 348 N.E.2d 835
(1976).

Where the parents are both real parties in interest and nominal plaintiffs suing on behalf of a
minor, use IP1 B11.06.

This instruction is an alternative to IPI 11.04. For an explanation of the difference, see Notes on
Use to IP1 11.04.
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B11.06 Contributory Negligence Claimed--Parents, Child Seven or Over, Parent's Cause
of Action Not Assigned To Child

This lawsuit involves two distinct but related claims. The first is brought by the child who
seeks damages for his injuries. The second claim is brought by his [father] [mother] who seeks
compensation for money spent or amounts for which [he] [she] has become liable for reasonably
necessary [expenses] [and for loss of earnings of the child during his minority].

Child's Claim

If you should find that the child was contributorily negligent and if the contributory
negligence of the child was 50% or less of the total proximate cause of the child's injury, then the
damages to which the child would otherwise be entitled must be reduced in proportion to the
amount of negligence attributable to the child. If the contributory negligence of the child was
more than 50% of the total proximate cause of the injury or damage for which recovery is
sought, then the defendant shall be found not liable on both claims. [The (father's) (mother's)
negligence, if any, does not affect the amount, if any, to which the child is entitled on his own
claim.]

Parent's Claim

As to the [father's] [mother's] claim, the [father's] [mother's] damages must [first] [also]
be reduced by the percentage of contributory negligence of the child, if any. [If you find that the
(father) (mother) was negligent and that the (father's) (mother's) negligence was 50% or less of
the total proximate cause of the injury or damage for which recovery is sought, then the (father's)
(mother's) negligence proportionately further reduces the damages to which the (father) (mother)
would have been entitled. If you find that the (father) (mother) was negligent and that the
(father's) (mother's) negligence was more than 50% of the total proximate cause of the injury or
damage for which recovery is sought, then the defendant shall be found not liable on the
(father's) (mother's) claim.]

Notes on Use
This instruction is appropriate for negligence cases only.

Poole v. City of Rolling Meadows, 167 111.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995), held
that a plaintiff's contributory negligence is a damage-reducing factor if the defendant's willful and wanton
conduct was “reckless,” but not if it was “intentional.” Therefore, if plaintiff's only claim is that
defendant's conduct was the intentional form of willful and wanton conduct, this instruction should not be

used. If plaintiff claims both intentional and reckless willful and wanton conduct, this instruction should
be modified.

If the parent's claim has been assigned to the child, use IPI B11.06.01.
This instruction should be used only where the child and his parents are suing in the same lawsuit

for their respective damages arising from the same occurrence. Meece v. Holland Furnace Co., 269
I1.App. 164, 178 (3d Dist.1933).
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If the child is under the age of seven, this instruction must be modified. A child less than seven
years old is deemed incapable of contributory negligence. Toney v. Marzariegos, 166 111.App.3d 399, 404;
519 N.E.2d 1035, 1038; 116 Ill.Dec. 820, 823 (1st Dist.1988); Mort v. Walter, 98 111.2d 391, 457 N.E.2d
18, 75 Tll.Dec. 228 (1983). See IPT 11.03.

If there are other legally recognized elements of damages claimed by the parents, and if those
damages are reducible by the parent's contributory negligence, then those elements should be added at the
end of the first paragraph of this instruction.

If there is no issue as to the parents' contributory negligence, either (1) omit the bracketed portion
of the last paragraph or (2) omit this entire instruction. Separate verdict forms for the child's claim and the
parent's claim, each showing the damages reduced by the child's contributory negligence, if any, may be
sufficient to apprise the jury that the child's contributory negligence reduces both claims and thereby
obviate the need for this instruction. The choice between these options is discretionary in each case.

Comment

When a minor is tortiously injured, his parent can recover his medical and hospital expenses,
since the parent is liable for those expenses under the Family Expense Act (750 ILCS 65/15). Reimers v.
Honda Motor Co., 150 Ill.App.3d 840, 502 N.E.2d 428, 429-430; 104 Ill.Dec. 165, 166-167 (1st
Dist.1986); Curtis v. County of Cook, 109 1ll.App.3d 400, 440 N.E.2d 942, 947; 65 Ill.Dec. 87, 92 (1st
Dist.1982). Similarly, a parent is entitled to the earnings of his minor child (Ferreira v. Diller, 176
1. App. 447 (3d Dist.1912); Barrett v. Riley, 42 11l.App. 258 (2d Dist.1891)), and therefore can recover
the child's lost earnings during the child's minority (Stafford v. Rubens, 115 1l11. 196, 3 N.E. 568 (1885)).

Since the parent's action is derivative, it is subject to any defenses available against the child.
Reimers v. Honda Motor Co., 150 Ill.App.3d 840, 502 N.E.2d 428, 430; 104 Ill.Dec. 165, 167 (1st
Dist.1986); Jones v. Schmidt, 349 111.App. 336, 110 N.E.2d 688 (4th Dist.1953).

The parent's negligence is not imputed to the child (Rakhn v. Beurskens, 66 11l.App.2d 423, 213
N.E.2d 301 (4th Dist.1966); Romine v. City of Watseka, 341 Ill.App. 370, 91 N.E.2d 76, 80 (2d
Dist.1950)), but it is a defense with respect to the parent's claim (Payne v. Kingsley, 59 1ll.App.2d 245,
207 N.E.2d 177, 180 (2d Dist.1965); City of Pekin v. McMahon, 154 111. 141, 39 N.E. 484 (1895)). This is
true even if the parent's claim has been assigned to the child. Reimers v. Honda Motor Co., 150 Ill.App.3d
840, 502 N.E.2d 428, 430; 104 1ll.Dec. 165, 167 (1st Dist.1986); Kennedy v. Kiss, 89 11l.App.3d 890, 412
N.E.2d 624, 628; 45 1ll.Dec. 273, 277 (1st Dist.1980); Rahn v. Beurskens, 66 111.App.2d 423, 213 N.E.2d
301 (4th Dist.1966).

The child's contributory negligence operates as a defense to the parent's claim. Kennedy v. Kiss,
273 Tl.App. 133 (2d Dist.1933).

As yet, there are no reported decisions in Illinois as to the effect of contributory negligence by
both the parent and child after the adoption of comparative fault. The method reflected in this instruction,
successive reductions, is consistent with the theory of the previous decisions and with the method adopted
in other jurisdictions. See, e.g., White v. Lunder, 66 Wis.2d 563,225 N.W.2d 442, 449-450 (1975).
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B11.06.01 Contributory Negligence Claimed--Parents, Child Seven or Over, Parent's
Cause of Action Assigned To Child

This lawsuit involves two distinct but related claims. The first is brought by the child who
seeks damages for his injuries. The second claim originally belonged to the child's [father]
[mother] but it has been assigned to the child for recovery by the child in this lawsuit. This
second claim, called the parent's claim, is also brought by the child and seeks compensation for
money spent or amounts for which the [father] [mother] has become liable for reasonably
necessary [expenses] [and for loss of earnings of the child during his minority].

Child's Claim

As to the child's claim for damages, if you should find that the child was contributorily
negligent and if the contributory negligence of the child was 50% or less of the total proximate
cause of the injury or damage for which recovery is sought, then the damages to which the child
would otherwise be entitled must be reduced in proportion to the amount of negligence
attributable to the child. If you should find that the contributory negligence of the child was more
than 50% of the total proximate cause of the injury or damage for which recovery is sought, then
the defendant shall be found not liable on both claims. [The (father's) (mother's) negligence, if
any, does not affect the amount, if any, to which the child is entitled on his own claim.]

Parent's Claim

As to the parent's claim brought by the child in this case, those damages must first be
reduced by the percentage of contributory negligence of the child, if any. If you find that the
(father) (mother) was negligent and that the (father's) (mother's) negligence was 50% or less of
the total proximate cause of the injury or damage for which recovery is sought, then the (father's)
(mother's) negligence proportionately further reduces the damages, if any, to which the parent
would have been entitled, and thus the parent's claim must be reduced accordingly. If you find
that the (father) (mother) was negligent and that the (father's) (mother's) negligence was more
than 50% of the total proximate cause of the injury or damage for which recovery is sought, then
the defendant shall be found not liable on the (father's) (mother's) claim.

Notes on Use
This instruction is appropriate for negligence cases only.

Poole v. City of Rolling Meadows, 167 111.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995), held
that a plaintiff's contributory negligence is a damage-reducing factor if the defendant's willful and wanton
conduct was “reckless,” but not if it was “intentional.” Therefore, if plaintiff's only claim is that
defendant's conduct was the intentional form of willful and wanton conduct, this instruction should not be

used. If plaintiff claims both intentional and reckless willful and wanton conduct, this instruction should
be modified.

If there is no issue as to the parents' contributory negligence, this instruction is unnecessary and
may be omitted.
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This instruction should be used only where the parent has assigned to his child the right to
recover those elements of damages which were, in the first instance, recoverable by the parents. If such an
assignment has not been made, and if a parent is bringing such a claim in the same lawsuit, then use IPI
B11.06.

If the child is under the age of seven, this instruction must be modified. A child less than seven
years old is deemed incapable of contributory negligence. Toney v. Marzariegos, 166 111.App.3d 399, 404;
519 N.E.2d 1035, 1038; 116 Ill.Dec. 820, 823 (1st Dist.1988); Mort v. Walter, 98 111.2d 391, 457 N.E.2d
18, 75 Ill.Dec. 228 (1983). See IP1 11.03.

If there are other legally recognized elements of damages claimed by the parents, and if those
damages are reducible by the parent's contributory negligence, then those elements should be added at the
end of the first paragraph of this instruction.

Comment
See Comment to IPI B11.06.

This instruction was drafted to accommodate the common practice of the parents assigning their
right to recover these elements to their child. In the case of such an assignment, the defenses originally
available against a parent remain as issues in the case. The contributory negligence of both the child and
the parents must be considered by the jury. In order to increase the logical clarity of the instruction in that
regard, the term “parent's claim” has been adopted to describe those assigned elements of damages. The
jury will already have been informed of the origin of the claim, and the description of the necessary
operation of the potential negligence of both the child and the parents is rendered less prolix by the use of
this term.
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12.00

SPECIFIC FACTORS AFFECTING NEGLIGENCE AND
CONTRIBUTORY NEGLIGENCE

12.01 Intoxication

Intoxication is no excuse for failure to act as a reasonably careful person would act. An
intoxicated person is held to the same standard of care as a sober person. If you find that [insert
allegedly intoxicated person] was intoxicated at the time of the occurrence, you may consider
that fact, together with other facts and circumstances in evidence, in determining whether [insert
allegedly intoxicated person] conduct was [negligent] [willful and wanton] [or] [contributorily
negligent].

Instruction, Notes on Use and Comment revised May 2009.

Notes on Use

If there is evidence of intoxication on the part of multiple persons, separate instructions should be
submitted for each person to avoid confusion. The use of the instruction is not limited to cases in which
the intoxicated party was operating a motor vehicle. Lee v. Chicago Transit Authority, 152 111.2d 432,
454, 605 N.E.2d 493, 502, 178 Ill.Dec. 699, 708 (1992) (intoxicated pedestrian electrocuted by electrified
railway track); Marshall v. Osborn, 213 1ll.App.3d 134, 140, 571 N.E.2d 492, 497, 156 Ill.Dec. 708, 713
(3rd Dist. 1991) (intoxicated pedestrian struck by vehicle).

Comment

Intoxication neither bars recovery nor relieves the intoxicated party of the duty to exercise the
same degree of care as a sober person. Lee v. Chicago Transit Authority, 152 111.2d 432, 454, 605 N.E.2d
493, 502, 178 Ill.Dec. 699, 708 (1992) (plaintiff's intoxication relevant to his contributory negligence);
Wilcke v. Henrotin, 241 1l1. 169, 173, 89 N.E. 329, 330 (1909); Petraski v. Thedos, 382 1l11.App.3d 22, 28,
887 N.E.2d 24, 31, 320 Ill.Dec.244, 251 (lIst Dist. 2008) (plaintiff's intoxication relevant to her
contributory negligence); Biel v City of Bridgeview, 335 Ill.App. 3d 526, 534-35, 781 N.E.2d 555, 562,
269 Ill.Dec. 758, 765 (1st Dist. 2002) (plaintiff's intoxication was irrelevant to defendant's duty);
Countryman v. Winnebago County, 135 1ll.App. 384, 393, 481 N.E.2d 1255, 1262, 90 Ill.Dec. 344, 351
(2d Dist. 1985); Brown v. Decatur Memorial Hosp., 74 1ll.App.3d 436, 443, 393 N.E.2d 84, 89, 30
I1.Dec. 429, 434 (4th Dist. 1979), aff'd, 83 111.2d 344, 415 N.E.2d 337, 47 1ll.Dec. 332 (1980).

A party's intoxication is not, in and of itself, proof of fault. Evidence of a party's intoxication is
relevant to the extent that it affects his exercise of due care and is therefore admissible as a circumstance
to be weighed by the trier of fact in its determination of the issue of due care. See Lee v. Chicago Transit
Authority, 152 111.2d 432, 454, 605 N.E.2d 493, 502, 178 Ill.Dec. 699, 708 (1992) (plaintiff's contributory
negligence); Petraski v. Thedos, 382 1l1l.App.3d 22, 28, 887 N.E.2d 24, 31, 320 Ill.Dec. 244, 251 (1st Dist.
2008); Marshall v. Osborn, 213 TlIl.App.3d 134, 140, 571 N.E.2d 492, 496-97, 156 1ll.Dec. 708, 712-13
(3rd Dist. 1991).

Evidence of alcohol consumption is inadmissible unless accompanied by proof of a resulting
diminution in the ability to think and act with ordinary care. Bielaga v. Mozdzeniak, 328 111.App.3d 291,
296, 765 N.E.2d 1131, 1135-36, 262 Ill.Dec. 523, 527-28 (1st Dist. 2002); Sandburg-Schiller v. Rosello,
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119 Ill.App.3d 318, 331, 456 N.E.2d 192, 202, 74 Ill.Dec. 690, 700 (1st Dist. 1983); Clay v. McCarthy,
73 1ll.App.3d 462, 466, 392 N.E.2d 693, 696, 30 Ill.Dec. 38, 41 (3rd Dist. 1979). The degree of
impairment required to be deemed intoxicated is that which affects intellect and self-control. See Osborn
v. Leuffgen 381 Il11. 295, 298-99, 45 N.E.2d 622, 624 (1942); People v. Schneider, 362 111. 478, 484-85,
200 N.E. 321, 323-24 (1936); Wade v. City of Chicago Heights, 295 111.App.3d 873, 885-86, 693 N.E.2d
426, 434, 230 Ill.Dec. 297, 305 (1st Dist. 1998).
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12.04 Concurrent Negligence Other Than Defendant's

More than one person may be to blame for causing an injury. If you decide that a [the]
defendant[s] was [were] negligent and that his [their] negligence was a proximate cause of injury
to the plaintiff, it is not a defense that some third person who is not a party to the suit may also
have been to blame.

[However, if you decide that the sole proximate cause of injury to the plaintiff was the
conduct of some person other than the defendant, then your verdict should be for the defendant.]

Notes on Use

This instruction should be used only where negligence of a person who is not a party to the suit
may have concurred or contributed to cause the occurrence. This instruction may not be used where the
third person was acting as the agent of the defendant or the plaintiff. Where two or more defendants are
sued and one or more may be liable and others not liable, use IPT 41.03.

The second paragraph should be used only where there is evidence tending to show that the sole
proximate cause of the occurrence was the conduct of a third person.

See also IPI 12.05 (outside agency); IPI 60.01 (statutory violation).

Comment

“Where a person is guilty of the negligence charged against him, it is no defense that some other
person, or thing, contributed to bring about the results for which the damages are claimed.” Romine v.
City of Watseka, 341 1ll.App. 370, 377; 91 N.E.2d 76, 79 (2d Dist.1950); Manion v. Chicago, R.I. & P.
Ry. Co., 12 1ll.App.2d 1, 18; 138 N.E.2d 98, 106-107 (2d Dist.1956); Liby v. Town Club, 5 1ll.App.2d
559, 565; 126 N.E.2d 153, 156 (1st Dist.1955). This form of instruction was approved in Dickeson v.
Baltimore & O.C.T.R.R. Co., 73 1ll.App.2d 5, 34; 220 N.E.2d 43, 56 (1st Dist.1965), aff’d, 42 111.2d 103,
245 N.E.2d 762 (1969); Ballweg v. City of Springfield, 114 111.2d 107, 120; 499 N.E.2d 1373, 1379; 102
[l.Dec. 360, 366 (1986); Berry v. American Commercial Barge Lines, 114 1ll.App.3d 354, 373; 450
N.E.2d 436, 449; 71 1ll.Dec. 1, 14 (5th Dist.1983), cert. denied, 465 U.S. 1029, 104 S.Ct. 1290, 79
L.Ed.2d 692 (1984).

In Frank Parmelee Co. v. Wheelock, 224 111. 194, 79 N.E. 652 (1906), and West Chicago St. R.
Co. v. Horne, 100 IIL.App. 259 (1st Dist.1902), aff'd, 197 1l1l. 250, 64 N.E. 331 (1902), the courts
approved use of the word “blame.”
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12.05 Negligence--Intervention of Outside Agency

If you decide that a [the] defendant[s] was [were] negligent and that his [their] negligence
was a proximate cause of injury to the plaintiff, it is not a defense that something else may also
have been a cause of the injury.

[However, if you decide that the sole proximate cause of injury to the plaintiff was
something other than the conduct of the defendant, then your verdict should be for the
defendant. |

Notes on Use

The second paragraph should be used only where there is evidence tending to show that the sole
proximate cause of the occurrence was something other than the conduct of the defendant.

See also IPI 12.04 (negligence of third person); IPI 60.01 (statutory violation).
Comment

See Comment to IP1 12.04.

Section 12, Page 4 of 4



13.00

ASSUMPTION OF RISK

INTRODUCTION

Assumption of risk is one of the traditional defenses in a tort action based on negligence
or willful and wanton misconduct. See W. Prosser & W. Keeton, The Law of Torts §68 (5th ed.
1984). In Illinois, it is also a damage-reducing factor in actions based on strict tort liability for
defective products. In this state, these two branches of the doctrine are separate and distinct.
Assumption of risk in strict product liability cases is governed by its own set of rules and the
applicable instructions may be found in the product liability series (IP1 400.00); see IPI B400.03.

Classification: Express and Implied
There are two main categories of assumption of risk: express and implied.
Express Assumption of Risk

Under express assumption of risk, plaintiff and defendant explicitly agree, in advance,
that defendant owes no legal duty to plaintiff and therefore, that plaintiff cannot recover
for injuries caused either by risks inherent in the situation or by dangers created by
defendant's negligence.

Duffy v. Midlothian Country Club, 135 1ll.App.3d 429, 433; 481 N.E.2d 1037, 1041; 90 Ill.Dec.
237, 241 (1st Dist.1985) (hereafter cited as “Duffy II’). This form of the defense is closely
related to consent in the area of intentional torts, which is based on the theory that the plaintiff
has agreed in advance to be exposed to the defendant's culpable conduct and to hold the
defendant harmless for any injury that might result from that conduct. It is commonly found in
written releases, waivers, or exculpatory clauses in lease agreements and other contracts between
the parties. See, e.g., Harris v. Walker, 119 111.2d 542, 519 N.E.2d 917, 116 Ill.Dec. 702 (1988)
(horseback rider).

Issues involving express assumption of the risk will usually be decided by the court as a
matter of law. In those cases in which jury issues are presented--e.g., whether the release was
procured by fraud or involuntarily, or under a mutual mistake of fact--the instructions to the jury
will involve narrow fact issues and must be specifically tailored to the particular case. Therefore,
this chapter does not include any instructions concerning express assumption of the risk.

Implied Assumption of Risk

Implied assumption of the risk is that which is unspoken but inferred from the plaintiff's
conduct. It may also be subdivided into two categories: primary and secondary.

Primary assumption of risk is where “the risk of harm is not created by the defendant but
is inherent in the activity which the plaintiff has agreed to undertake. The plaintiff is regarded as
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tacitly or impliedly agreeing to take his own chances such as where he accepts employment
knowing that he is expected to work with a dangerous horse.” Clark v. Rogers, 137 1ll.App.3d
591, 594; 484 N.E.2d 867, 869; 92 Ill.Dec. 136, 138 (4th Dist.1985). Accord: Duffy II, 135
I.App.3d at 433, 481 N.E.2d at 1041, 90 Ill.Dec. at 241. At one time the courts referred to these
as the “ordinary risks” of the employment. Burnett v. Caho, 7 1ll.App.3d 266, 275; 285 N.E.2d
619, 626 (3d Dist.1972).

In this sense, primary assumption of risk is not really a defense to the defendant's
negligence. Instead, it acts to negate liability on the ground that the defendant has no legal duty
to protect the plaintiff from certain hazards. Therefore, like express assumption of risk, this form
of the doctrine acts as a complete bar to recovery by the plaintiff. In Illinois, primary assumption
of risk is recognized only in situations in which (1) the plaintiff is the defendant's employee or
(2) there is some other contractual relationship between the parties under which the plaintiff's
duties involve exposure to an inherent hazard. Barrett v. Fritz, 42 111.2d 529, 533-534, 248
N.E.2d 111, 115 (1969); O'Rourke v. Sproul, 241 1ll. 576, 89 N.E. 663 (1909); Conrad v.
Springfield Consol. Ry. Co., 240 111. 12, 88 N.E. 180 (1909); B. Shoninger Co. v. Mann, 219 Ill.
242,76 N.E. 354 (1905); Hensley v. Hensley, 62 111.App.2d 252, 210 N.E.2d 568 (5th Dist.1965).
It applies only to “ordinary” risks not created by the defendant's negligence. See Burnett v. Caho,
7 1ll.App.3d 266, 275; 285 N.E.2d 619, 626 (3d Dist.1972). (For convenience, we will refer to
the defendant in these cases as the “employer.” This term is usually applicable in the contractual
relationship cases, as well as in the employer-employee cases, because the plaintiff has been
hired as an independent contractor to perform certain work for the defendant.)

Secondary assumption of risk refers to the situation where the plaintiff is aware of and
appreciates a danger that has been created by the defendant's negligence or other fault, but the
plaintiff nevertheless voluntarily proceeds to encounter it. Duffy I, supra. Functionally, it is
similar to contributory negligence; it is fault-based. 1d.; see Kionka, Implied Assumption of Risk:
Does It Survive Comparative Fault?, 1982 S.1.U.L.J. 371.

Prior to the adoption of comparative negligence in Illinois, risks created by the
employer's negligence were referred to as “extraordinary risks.” Burnett v. Caho, 7 1ll.App.3d
266, 275; 285 N.E.2d 619, 626 (3d Dist.1972). There was some confusion in the case law as to
whether an employee or contracting party could assume such risks and therefore whether this
defense was available as to those risks. Compare Stone v. Guthrie, 14 1l1l.App.2d 137, 148-150;
144 N.E.2d 165, 170 (3d Dist.1957), and Burnett v. Caho, 7 lll.App.3d 266, 275; 285 N.E.2d
619, 626 (3d Dist.1972), with Mack v. Davis, 76 1ll.App.2d 88, 98; 221 N.E.2d 121, 126 (2d
Dist.1966). As a practical matter, however, it made little difference, since the same conduct by
the plaintiff was also contributory negligence, which (like assumption of risk) was also a
complete bar to plaintiff's recovery.

After the adoption of comparative negligence in Alvis v. Ribar, 85 111.2d 1, 421 N.E.2d
886, 52 Ill.Dec. 23 (1981), it became important to distinguish clearly between primary and
secondary assumption of risk (or “ordinary” and “extraordinary” risks). Duffy II, supra. The
distinction is that primary assumption of risk--which excuses an employer from any duty to the
plaintiff with respect to certain risks--appears to remain a complete defense. /d. Secondary
assumption of risk, however, is merely another form of plaintiff's negligence. With the adoption
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of comparative negligence, to the extent that secondary assumption of risk has any vitality, it
becomes merely another form of comparative (damage-reducing) fault. /d. Therefore, no separate
instructions are necessary if the defense asserted is that the plaintiff voluntarily encountered
defendant's negligently-created risk. The IPI instructions on contributory negligence, issues,
burden of proof, damages, and forms of verdict can either be adapted or used as is, depending on
whether the trial court rules that the term “assumption of risk” should be used or not. The
instructions in this chapter should not be used in such cases. The instructions in this chapter are
applicable only if there is a claim that the plaintiff assumed an inherent risk, not created by the
defendant's fault, in an employment or contractual undertaking.

Primary Assumption of Risk

Primary assumption of the risk is an affirmative defense. Perschall v. Raney, 137
I11.App.3d 978, 985; 484 N.E.2d 1286, 1290; 92 Ill.Dec. 431, 435 (4th Dist.1985). The defendant
has the burden of proof on each of four elements: (1) that the danger was not created by the
defendant's negligence, but is normally incident to, or inherent in, the employment or contractual
activity; (2) that the plaintiff voluntarily encountered the danger; (3) that the plaintiff was fully
aware of, understood, and appreciated the danger; and (4) that the danger was the cause of the
plaintiff's injury. Stone v. Guthrie, 14 1ll.App.2d 137, 148-150; 144 N.E.2d 165, 170 (3d
Dist.1957); Chaplin v. Geiser, 79 1ll.App.3d 435, 398 N.E.2d 628, 631; 34 Ill.Dec. 805, 808 (2d
Dist.1979).

Inherent Danger. The law does not recognize the master's negligence as being an
ordinary and usual risk incident to the employment. Stone v. Guthrie, 14 1ll.App.2d 137, 148;
144 N.E.2d 165, 170 (3d Dist.1957). Nor does an employee assume the risk of injury arising
from the incompetence of a fellow servant. Burnett v. Caho, 7 lll.App.3d 266, 275; 285 N.E.2d
619, 626 (3d Dist.1972).

Voluntary Exposure. The doctrine is available only against a plaintiff who “voluntarily
exposes himself to a ‘specific, known risk.” Thus the doctrine ... is ‘not a preclusion of recovery
against a plaintiff whose occupation inherently involves general risks of injury.” ” Chaplin v.
Geiser, 79 1ll.App.3d 435, 398 N.E.2d 628, 631; 34 Ill.Dec. 805, 808 (2d Dist.1979), citing
Court v. Grzelinski, 72 111.2d 141, 379 N.E.2d 281, 19 Ill.Dec. 617 (1978). Thus, the risks of
falling after stepping on a dog's toy left lying on the floor was not a specific, known risk of a
housekeeper's job. Chaplin v. Geiser, supra. But the doctrine was applied to a housekeeper who
fell down a flight of stairs after tripping on a rug on the landing. In that case, the court said that
the plaintiff knew of the danger from the rug and the risk involved in the use of the landing and
stairs were normally incident to her employment. Coselman v. Schleifer, 97 111.App.2d 123, 239
N.E.2d 687 (2d Dist.1968).

Ordinarily, an employee who enters into an employment situation with knowledge of an
inherent danger is presumed to have encountered that hazard voluntarily. Chicago & E.LR. Co. v.
Heerey, 203 111. 492, 495; 68 N.E. 74, 75 (1903). Mere economic duress does not vitiate the
voluntariness. However, the voluntary character of the plaintiff's actions may be negated by a
showing that the plaintiff “was induced by his employer to believe that a change would be
made.” Camp Point Mfg. Co. v. Ballou, 71 111. 417, 420 (1874).
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Subjective Knowledge and Appreciation of Danger. The plaintiff must not only have
actual knowledge of the danger, he must also appreciate the danger and the risks connected with
it. Fox v. Beall, 314 1ll.App. 144, 147; 41 N.E.2d 126, 128 (2d Dist.1942). The test is a
subjective one; not what plaintiff should have known, but what he in fact did know and
appreciate. Russo v. The Range, Inc., 76 11l.App.3d 236, 238-239; 395 N.E.2d 10, 13-14; 32
[ll.Dec. 63, 66-67 (1st Dist.1979); Maytnier v. Rush, 80 Ill.App.2d 336, 349; 225 N.E.2d 83, 90
(1st Dist.1967). However, a plaintiff cannot elude application of the doctrine with “protestations
of ignorance in the face of obvious danger.” Russo v. The Range, Inc., 76 1ll.App.3d 236, 238-
239; 395 N.E.2d 10, 13-14; 32 Ill.Dec. 63, 66-67 (1st Dist.1979). “A person of sufficient age and
experience is chargeable with knowledge of the ordinary risks and hazards of his employment,
and will be presumed to have notice of and to have assumed such risks which, to a person of his
age and experience, are, or ought to be, obvious.” Mack v. Davis, 76 1ll.App.2d 88, 98; 221
N.E.2d 121, 126 (2d Dist.1966). Ordinarily, this is a fact issue for the jury unless the facts are so
clear that reasonable persons could not differ as to whether the plaintiff appreciated the danger.
Fox v. Beall, 314 1ll.App. 144, 147;, 41 N.E.2d 126, 128 (2d Dist.1942); Hinrichs v. Gummow,
41 Ill. App.2d 428, 434-435; 190 N.E.2d 610, 612-613 (2d Dist.1963).

Causation. The defense is only applicable if the plaintiff's injury was caused by the
danger the risk of which the plaintiff is claimed to have assumed. Therefore, it is important that
the danger be clearly identified, since there may be other risks as to which the defense would not

apply.

Violation of Statute. Assumption of risk cannot be used as a defense to a limited group of
statutes that are intended to protect a certain class of persons from dangers against which they are
deemed less able to protect themselves. In such cases, it is the policy of the law to impose upon
the defendant a nondelegable duty to comply with the statute.

It is often proper to instruct the jury that assumption of the risk is not a defense to such
claims, even though the defendant did not make assumption of the risk an issue in the case.
Gilmore v. Toledo, P. & W. R. Co., 64 1ll. App.2d 218, 212 N.E.2d 117, 120 (3d Dist.1965), aff'd,
36 11.2d 510, 224 N.E.2d 228 (1967) (F.E.L.A.); Vandaveer v. Norfolk & W. Ry. Co., 78
Ml.App.2d 186, 222 N.E.2d 897 (5th Dist.1966) (same). Such an instruction should be given
“when the issue of assumption of risk is expressly or implicitly before the jury, even though not
explicitly raised at trial . ... The issue of assumption of the risk is before the jury whenever
there is any evidence from which it could be inferred that the employee had assumed the risk.”
Hamrock v. Consolidated Rail Corp., 151 1ll.App.3d 55, 501 N.E.2d 1274, 1279; 103 Ill.Dec.
736, 741 (1st Dist.1986).

For an example of such instructions, see IPI 160.09 (FELA).
Instructions on Primary Assumption of Risk
In order for primary assumption of the risk to become an issue, the defendant must assert

it as an affirmative defense. The risk must be an inherent danger associated with the employment
or activity which is the subject of the contract between the parties, and it cannot be a risk created
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by the defendant's negligence. Thus, when the plaintiff claims negligence in that the defendant
(employer) negligently failed to protect him against an inherent risk, not created by the
defendant's negligence, the defendant may invoke the assumption of risk defense. If, after
presentation of the evidence, fact issues remain concerning this defense, then IPI 13.01 or 13.02
may be appropriate.

On the other hand, when the plaintiff alleges that the defendant (whether an employer or not) is
negligent with respect to a risk created by the defendant's negligence, the proper defense is
contributory/comparative fault. In that case, the instructions in this chapter do not apply.
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13.01 Assumption of Risk--Contractual Relationship--Burden of Proof

[As to Count ,] The defendant has raised the affirmative defense that the plaintiff
assumed the risk of injury from the danger which the plaintiff claims caused his injury. To prove
this defense, the defendant has the burden of proving each of the following propositions:

First, that the defendant and the plaintiff had [an agreement] [a contract] under which the
plaintiff was to participate in activities which exposed him to the danger that resulted in the
injury of which he complains[,] [namely, describe danger].

Second, that the danger was one that ordinarily accompanies the activities contemplated
in the [agreement] [contract].

Third, that the plaintiff had actual knowledge of this danger and understood and
appreciated the nature and extent of the risk;

Fourth, that the plaintiff voluntarily subjected himself to this danger; and
Fifth, that this danger was the cause of the plaintiff's [alleged] [injuries] [damages].

If you decide that each of these propositions has been proved, then your verdict should be
for the defendant [as to Count  ]. If, on the other hand, you decide that any of these
propositions has not been proved, then the defendant has not proved the affirmative defense of
assumption of the risk.

Notes on Use

This instruction may be used only when a defendant has affirmatively raised the issue of
assumption of risk by his pleadings.

This instruction is proper only when the specific danger in question was inherent in the
employment or activity and was not created by the defendant's negligence. See Introduction (IPI 13.00). If
the danger allegedly was created by the defendant's negligence, then the contributory/comparative
negligence instructions should be used.

If the plaintiff has other allegations of negligence (or other fault) besides the charge that the
defendant failed to protect him against the danger which is the subject of this defense, then it will be
necessary to include the bracketed phrase naming the particular danger of which the plaintiff allegedly
assumed the risk, so that the jury does not use this defense against claims to which it does not apply. In
such a case, this claim should be identified as a separate count to keep it distinct from such other claims.

Optionally, the bracketed phrase identifying the specific danger may also be used in any case,
even one involving a single risk, to insure that the jury is focused on the specific danger in issue and not
on general risks inherent in the activity. The doctrine does not apply to the latter. Chaplin v. Geiser, 79
I11.App.3d 435, 398 N.E.2d 628, 631; 34 Ill.Dec. 805, 808 (2d Dist.1979).

If the court rules that one or more propositions are undisputed or are established as a matter of
law, those propositions can be omitted from the instruction and the remaining paragraphs renumbered.
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This instruction does not apply to the defense of assumption of the risk in strict product liability
cases. See [PI Chapter 400.
Comment

See Introduction (IPI 13.00), supra, for a discussion of this defense.
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13.02 Assumption of Risk--Employer-Employee Relationship--Burden of Proof

[As to Count ,] The defendant has raised the affirmative defense that the plaintiff
assumed the risk of injury from the danger which the plaintiff claims caused his injury. To prove
this defense, the defendant has the burden of proving each of the following propositions:

First, that at the time of the occurrence in question, the plaintiff was the defendant's
employee;

Second, that performing the duties of his employment exposed the plaintiff to the danger
that resulted in the injury of which he complains[,] [namely, describe danger];

Third, that the danger was one that ordinarily accompanies the employment;

Fourth, that the plaintiff had actual knowledge of this danger and understood and
appreciated the nature and extent of the risk;

Fifth, that the plaintiff voluntarily subjected himself to this danger; and
Sixth, that this danger was the cause of the plaintiff's [alleged] [injuries] [damages].

If you decide that each of these propositions has been proved, then your verdict should be
for the defendant [as to Count  ]. If, on the other hand, you decide that any of these
propositions has not been proved, then the defendant has not proved the affirmative defense of
assumption of the risk.

Notes on Use

This instruction may be used only when a defendant has affirmatively raised the issue of
assumption of risk by his pleadings.

This instruction is proper only when the specific danger in question was inherent in the
employment or activity and was not created by the defendant's negligence. See Introduction (IPI 13.00). If
the danger allegedly was created by the defendant's negligence, then the contributory/comparative
negligence instructions should be used.

If the plaintiff has other allegations of negligence (or other fault) besides the charge that the
defendant failed to protect him against the danger which is the subject of this defense, then it will be
necessary to include the bracketed phrase naming the particular danger of which the plaintiff allegedly
assumed the risk, so that the jury does not use this defense against claims to which it does not apply. In
such a case, this claim should be identified as a separate count to keep it distinct from such other claims.

Optionally, the bracketed phrase identifying the specific danger may also be used in any case,
even one involving a single risk, to insure that the jury is focused on the specific danger in issue and not
on general risks inherent in the activity. The doctrine does not apply to the latter. Chaplin v. Geiser, 79
I11.App.3d 435, 398 N.E.2d 628, 631; 34 Tll.Dec. 805, 808 (2d Dist.1979).
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If the court rules that one or more propositions are undisputed or are established as a matter of
law, those propositions can be omitted from the instruction and the remaining paragraphs renumbered.

This instruction does not apply to the defense of assumption of the risk in strict product liability
cases. See IPI Chapter 400.

Comment

See Introduction (IPI 13.00), supra, for a discussion of this defense.
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14.00

Willful and Wanton Conduct
14.01 Willful and Wanton Conduct--Definition

When I use the expression “willful and wanton conduct” I mean a course of action which
[shows actual or deliberate intention to harm] [or which, if not intentional,] [shows an utter
indifference to or conscious disregard for (a person's own safety) (and) (the safety of others)].

Notes on Use

This instruction is to be given when an accompanying instruction has indicated the consequences
of a finding of willful and wanton conduct in the given case. The first bracketed phrase should be used
only when a deliberate intention to harm is alleged and is supported by evidence sufficient to make a
submissible case. As to the distinction between willful and wanton conduct involving a deliberate intent
to harm and “reckless” willful and wanton conduct, see Ziarko v. Soo Line R.R. Co., 161 111.2d 267, 641
N.E.2d 402, 204 Ill.Dec. 178 (1994) (contribution case) and Poole v. City of Rolling Meadows, 167 111.2d
41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995).

If there is no issue as to the plaintiff's contributory fault, then there may be no need for a jury to
determine which form of willful and wanton conduct was committed by the defendant. However, as the
Poole decision emphasizes, if there is a submissible claim concerning the plaintiff's contributory fault,
and if the jury finds the defendant's conduct to have been willful and wanton, there may need to be a jury
finding (either on the verdict form or in a special interrogatory) as to whether the defendant's willful and
wanton conduct was the “intentional” kind or the “reckless” kind.

Comment

This definition of willful and wanton conduct was approved in Burke v. 12 Rothschild's Liquor
Mart, 148 111.2d 429, 593 N.E.2d 522, 170 Ill.Dec. 633 (1992), in Ziarko v. Soo Line R.R. Co., 161 1l1.2d
267, 641 N.E.2d 402, 204 Ill.Dec. 178 (1994) (contribution case) and in Poole v. City of Rolling
Meadows, 167 111.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995). A similar definition of willful and
wanton conduct is found in §1-210 of the Local Governmental and Governmental Employees Tort
Immunity Act (745 ILCS 10/1-210).

Prior to the adoption of comparative negligence, defendant's willful and wanton conduct negated
the defense of contributory negligence. Green v. Keenan, 10 1ll.App.2d 53, 60; 134 N.E.2d 115, 118 (2d
Dist.1956). Poole v. City of Rolling Meadows, 167 111.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995),
held that a plaintiff's negligence cannot be compared to a defendant's “intentional” willful and wanton
conduct to reduce the amount of damages recoverable by the plaintiff, but it can be a damage-reducing
factor if the defendant's willful and wanton conduct is “reckless.” Although an intentional tortfeasor
cannot obtain contribution (Gerill Corp. v. Jack L. Hargrove Builders, Inc., 128 1l1.2d 179, 206; 538
N.E.2d 530, 542; 131 Ill.Dec. 155, 167 (1989), cert. denied, 493 U.S. 894, 110 S.Ct. 243, 107 L.Ed.2d
193 (1989)), Ziarko v. Soo Line R.R. Co., 161 111.2d 267, 641 N.E.2d 402, 204 I11.Dec. 178 (1994), held
that a tortfeasor whose willful and wanton conduct is “reckless” but not “intentional” may seek
contribution.

In addition to its importance in the determination of comparative fault, the doctrine of willful and
wanton conduct is also important with respect to other legal issues:
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1. As a basis for punitive damages. Loitz v. Remington Arms Co., 138 111.2d 404, 563 N.E.2d 397,
150 Ill.Dec. 510 (1990); Dunn v. Illinois Central Gulf R. Co., 215 1ll.App.3d 190, 574 N.E.2d 902, 158
[l1.Dec. 789 (4th Dist.1991).

2. When the plaintiff is a guest passenger in the defendant's automobile, 625 ILCS 5/10-201 (now
limited to illegal hitchhikers).

3. When the plaintiff is a trespasser and the defendant is the owner or occupier of the premises.
Rodriguez v. Norfolk & W. Ry. Co., 228 Ill.App.3d 1024, 593 N.E.2d 597, 170 Ill.Dec. 708 (1st
Dist.1992); Miller v. General Motors Corp., 207 11l.App.3d 148, 565 N.E.2d 687, 152 Ill.Dec. 154 (4th
Dist.1990); Eaton v. Baltimore & Ohio R. Co., 198 lIl.App.3d 137, 555 N.E.2d 790, 144 Ill.Dec. 431 (4th
Dist.1990); Harkins v. System Parking, Inc., 186 11l.App.3d 869, 542 N.E.2d 921, 923; 134 1ll.Dec. 575,
577 (1st Dist.1989); Sumner v. Hebenstreit, 167 11l.App.3d 881, 522 N.E.2d 343, 118 Ill.Dec. 888 (5th
Dist.1988). See also Lee v. Chicago Transit Authority, 152 111.2d 432, 605 N.E.2d 493, 498; 178 Ill.Dec.
699, 704 (1992) (dictum, stating rule); 740 ILCS 130/3.

4. When the defendant's liability is limited by statute to cases where defendant's conduct is willful
and wanton. See, e.g., 50 ILCS 750/15.1; 70 ILCS 605/4-40; 70 ILCS 3605/45; 210 ILCS 50/17; 225
ILCS 25/53, 25/54, 65/5, 90/35, 100/4, 115/21; 415 ILCS 5/4(r), 5/22.2(j) (3); 625 ILCS 5/10-201; 740
ILCS 75/1; 745 ILCS 10/2-202, 10/3-106, 109, 10/4-105, 10/5-103, 106, 20/1, 50/3, 50/4, 55/3, 75/2; 805
ILCS 105/108.70; 815 ILCS 645/14; 820 ILCS 225/5.1.
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14.02 Contributory Willful And Wanton Conduct--Definition

When I use the expression “contributory willful and wanton conduct,” I mean willful and
wanton conduct on the part of the plaintiff that proximately contributed to cause the [alleged]
[injury] [death] [property damage].

Notes on Use

This instruction should be given only when IPI B14.03 is not used. If IPI B14.03 is given, do not
use this instruction; it is incorporated in IPI B14.03.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
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B14.03 Duty To Refrain From Willful And Wanton Conduct--Plaintiff

[1]. It was the duty of the plaintiff [under Count _ of the complaint], before and at the
time of the occurrence, to refrain from willful and wanton conduct that would endanger [his
person] [and] [his property]. A plaintiff is contributorily willful and wanton if (1) his conduct is
willful and wanton, and (2) such willful and wanton conduct is a proximate cause of the [alleged]
[injury] [death] [property damage].

[Alternative 1]

[2]. [ The plaintiff's contributory willful and wanton conduct, if any, which is 50% or less
of the total proximate cause of the injury or damages for which recovery is sought, does not bar
his recovery. However, the total amount of damages to which he would otherwise be entitled is
reduced in proportion to the amount of his willful and wanton conduct. This is known as
comparative fault.]

[3]. [If the plaintiff's contributory willful and wanton conduct is more than 50% of the
total proximate cause of the injury or damages for which recovery is sought, it bars plaintiff's
recovery and your verdict shall be for the defendant(s).]

[Alternative 2]

[4]. [The plaintiff's contributory willful and wanton conduct, if any, bars his recovery,
and your verdict shall be for the defendant(s).]

Notes on Use

Poole v. City of Rolling Meadows, 167 111.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995), held
that a plaintiff's contributory negligence is a damage-reducing factor if the defendant's willful and wanton
conduct was “reckless,” but not if it was “intentional.” Therefore, if plaintiff's only claim is that
defendant's conduct was the intentional form of willful and wanton, this instruction should not be used. If
plaintiff claims intentional willful and wanton conduct in addition to other claims, this instruction should
be modified accordingly.

Since the adoption of comparative fault, no Illinois case has yet decided the effect of a plaintiff's
contributory willful and wanton conduct. If the trial court rules that the plaintiff's contributory willful and
wanton conduct may be a damage reducing factor, paragraph [2] of this instruction should be used. If the
trial court determines that the plaintiff's contributory willful and wanton conduct may be a complete bar
to the plaintiff's recovery, paragraph [3] of this instruction should be used.

If there was either property damage or personal injury, but not both, omit the inapplicable
bracketed material.

If this instruction is given, also give IP1 14.01 defining “willful and wanton conduct.”

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
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14.04 Duty To Refrain From Willful And Wanton Conduct--Defendant

It was the duty of the defendant [under Count of the complaint], before and at the
time of the occurrence, to refrain from willful and wanton conduct which would endanger the
safety of the [plaintiff] [decedent] [and] [his property].

Notes on Use
If there are counts in the complaint charging both willful and wanton conduct and ordinary
negligence, the number of the count charging willful and wanton conduct should be indicated by use of

the first bracketed phrase.

If there was either property damage or personal injury, but not both, omit the inapplicable
bracketed material.

The instruction should be used in conjunction with IPI 14.01 defining “willful and wanton
conduct.”

Comment

A similar instruction was approved in Kitten v. Stodden, 76 111.App.2d 177, 185; 221 N.E.2d 511,
515 (5th Dist.1966).
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15.00

PROXIMATE CAUSE

15.01 Proximate Cause--Definition

When I use the expression “proximate cause,” I mean a cause that, in the natural or
ordinary course of events, produced the plaintiff's injury. [It need not be the only cause, nor the
last or nearest cause. It is sufficient if it combines with another cause resulting in the injury.]

Instruction and Comment revised September 2009.

Notes on Use

This instruction in its entirety should be used when there is evidence of a concurring or
contributing cause to the injury or death. In cases where there is no evidence that the conduct of any
person other than a single defendant was a concurring or contributing cause, the short version without the
bracketed material may be used.

Comment

L

The Committee modified this instruction in 2007 with the intent of making it more
comprehensible and conversational. That modification used the word “and” in the first sentence instead of
“or.” “Or” is a more accurate statement of the law and more consistent with the predecessor instruction
and case law. “That” is preferred usage in place of “which.”

In negligence actions and in other cases which involve the violation of statutes and ordinances,
the injuries, death or loss of support must have been caused by the negligence or particular statutory
violation alleged in the complaint. The jury is informed that one of the elements of the plaintiff's case is
that the conduct of the defendant is a proximate cause of the plaintiff's damages or injuries. See IPI
B21.02. This instruction, defining proximate cause, should accompany those in which the phrase
“proximate cause” is used, e.g., IPI 11.01 and IPI B21.02.

An instruction encompassing the bracketed material is proper where there is evidence that
something or the acts of someone other than the negligence of the defendant, or intoxication of a person
who has been sold or given intoxicants, was a proximate cause of the injury or death. James v. Checker
Taxi Co., 22 1ll.App.2d 22, 159 N.E.2d 12 (1st Dist.1959); Harrold v. Clinton Gas & Elec. Co., 205
. App. 12 (3d Dist.1917); St. Clair v. Douvas, 21 1ll.App.2d 444, 158 N.E.2d 642 (1st Dist.1959); Heitz
v. Hogan, 134 1ll.App.3d 352, 480 N.E.2d 185, 191-192; 89 Ill.Dec. 299, 305-306 (4th Dist.1985).
However, some courts have determined that if the only possible cause of the occurrence is the conduct of
a single defendant, the use of the long form might be confusing to the jury. Willson v. Pepich, 119
1. App.3d 552, 456 N.E.2d 882, 886; 75 Ill.Dec. 61, 65 (2d Dist.1983).

Prior to the Illinois Supreme Court's decision in Alvis v. Ribar, 85 111.2d 1, 421 N.E.2d 886, 52
[.Dec. 23 (1981), adopting comparative negligence, some cases held that when the only possible causes
of the occurrence were the conduct of the plaintiff and the defendant, the material in the brackets would
be improper because it would prejudice the defendant's defense of contributory negligence. Borowski v.
Von Solbrig, 60 111.2d 418, 431; 328 N.E.2d 301, 308 (1975); Budovic v. Eschbach, 349 1ll.App. 163,
167-168; 110 N.E.2d 477, 479 (2d Dist.1953) (court properly refused an instruction containing the
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bracketed material in a case involving a pedestrian injured by an automobile). Cases have also held that
the long form should not be given when the only other possible cause of the harm in question was the
plaintiff's predisposition to the injury. These cases interpret the bracketed phrase to refer only to the
conduct of third persons and not mere “conditions.” Lounsbury v. Yorro, 124 1l11.App.3d 745, 464 N.E.2d
866, 870-871, 80 Ill.Dec. 1, 5-6 (2d Dist.1984).

Some cases have held that it is not necessarily error to give the short form, even when multiple
concurring or contributing causes are possible. See, e.g., Curry v. Summer, 136 1ll.App.3d 468, 474; 483
N.E.2d 711, 715-717, 91 Ill.Dec. 365, 369-371 (4th Dist.1985) (although long form would have been
preferable, short form not error even though there were multiple defendants); Webb v. Angell, 155
I11.App.3d 848, 508 N.E.2d 508, 514-515; 108 Ill.Dec. 347, 353-354 (2d Dist.1987) (short form proper on
facts; use of term “any” in short form permits argument that injury had multiple causes); Greene v.
Rogers, 147 Tll.App.3d 1009, 498 N.E.2d 867, 874-875; 101 Ill.Dec. 543, 550-551 (3d Dist.1986) (same;
short not error, although long form would have been preferable); Mazur v. Lutheran Gen. Hosp., 143
Il.App.3d 528, 493 N.E.2d 62, 69; 97 1ll.Dec. 580, 587 (1st Dist.1986) (short form not error where other
instructions sufficiently conveyed idea that more than one defendant could be liable). Conversely, it has
been held error to refuse to give the long form when the evidence shows that the injury complained of
could have been caused by the conduct of two or more persons other than the plaintiff or decedent. Heirz
v. Hogan, 134 111.App.3d 352, 480 N.E.2d 185, 191-192; 89 Tll.Dec. 299, 305-306 (4th Dist.1985).

After the adoption of comparative negligence in Alvis v. Ribar, 85 111.2d 1, 421 N.E.2d 886, 52
Il.Dec. 23 (1981), the Illinois Supreme Court in Casey v. Baseden, 111 111.2d 341, 490 N.E.2d 4, 7; 95
Ill.Dec. 531, 534 (1986), held that the long form was properly given in a motor vehicle accident case
involving only one plaintiff and one defendant:

While it is possible that the long form of the instruction could, in remote circumstances,
prove confusing to a jury when only two parties are involved in an accident, we do not think this
is such a case. Other instructions did not allude to the possible acts of third parties; they clearly
instructed the jury on how to apportion damages if it found that both parties were negligent and
advised the jurors to calculate the comparative negligence of the parties assuming that “100%
represents [their] total combined negligence.” Viewed in their entirety, the instructions fully and
fairly apprised the jury of the relevant principles . . . relating to treatment of the plaintiff's fault.

Other recent decisions have demonstrated a similar reluctance to hold that the long form of the instruction
prejudiced a party. See, e.g., Chambers v. Rush-Presbyterian-St. Luke's Medical Center, 155 Ill.App.3d
458, 508 N.E.2d 426, 431-432; 108 Ill.Dec. 265, 270-271 (1st Dist.1987); Drake v. Harrison, 151
Il.App.3d 1082, 503 N.E.2d 1072, 105 Ill.Dec. 66 (5th Dist.1987); Shiner v. Friedman, 161 Ill.App.3d
73, 513 N.E.2d 862, 869; 112 Ill.Dec. 253, 260 (1st Dist.1987); Johanek v. Ringsby Truck Lines, Inc., 157
II1.App.3d 140, 509 N.E.2d 1295, 1305; 109 Ill.Dec. 283, 293 (1st Dist.1987); Lee v. Grand Trunk
Western R. Co., 143 Ill.App.3d 500, 492 N.E.2d 1364, 1375; 97 1ll.Dec. 491, 502 (1st Dist.1986); Roman
v. City of Chicago, 134 111.App.3d 14, 479 N.E.2d 1064, 1067-1068; 89 Ill.Dec. 58, 61-62 (1st Dist.1985).

In Willson v. Pepich, 119 T1.App.3d 552, 456 N.E.2d 882, 886; 75 Ill.Dec. 61, 65 (2d Dist.1983),
the court stated:

We agree that the principal reason for not permitting the inclusion of the bracketed
material in [P Civil No. 15.01 is no longer present under the doctrine of comparative negligence.
So long as the doctrine of contributory negligence was a viable doctrine in this State, the
negligence of the defendant had to be the sole cause of the injury to the plaintiff when the only
other possible contributing cause was the conduct of the plaintiff herself, and it was for this
reason that the bracketed material was held to be improper in such cases.
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From these authorities, it may be concluded that (1) it will rarely be error to give the long form of
the instruction, and (2) the short form may now be restricted to those cases where the evidence shows that
the sole cause of the plaintiff's injury (other than the plaintiff's predisposition) was the conduct of a single
defendant and there is no evidence that the plaintiff's conduct was a contributing cause.
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ISSUES--BURDEN OF PROOF

20.00
ISSUES IN THE CASE

INTRODUCTION

An issue instruction tells the jury what points are in controversy between the parties and
thereby simplifies their task of applying the law to the facts--a task made more difficult in many
instances after jurors have participated in several types of cases.

The committee recommends that such an instruction be given; if tendered, the court has
the duty to give it. Goertz v. Chicago & N.W. Ry. Co., 19 1ll.App.2d 261, 270, 153 N.E.2d 486,
491 (1st Dist.1958).

The practice of informing the jury as to the respective contentions of the parties has
developed gradually.

Some of the early cases indicate that the jury could take pleadings to the jury room and
find the issues by referring to the pleadings. West Chicago St. R. Co. v. Buckley, 200 Ill. 260, 65
N.E. 708 (1902); City of East Dubuque v. Burhyte, 173 111. 553, 50 N.E. 1077 (1898). Later cases
held that it was error to refer the jury to charges in the complaint in the absence of further
instructions pointing out what was charged. E.g., Krieger v. Aurora, E. & C. R. Co., 242 1ll. 544,
90 N.E. 266 (1909).

It then became common to have a lengthy commentary read to the jury which elaborately
informed them of the plaintiff's allegations of negligence, proximate cause and whatever other
legal verbiage may have been placed in the complaint. These lengthy quotes from the complaint
lent the office of the trial judge to the plaintiff to state his case to the jury. Frequent warnings by
the appellate court went unheeded by lawyers representing plaintiffs until 1953, when the
Appellate Court for the First District reversed a case in which an almost 800-word summary of
the complaint had been given to the jury. Signa v. Alluri, 351 IlL.App. 11, 113 N.E.2d 475 (1st
Dist.1953).

Signa held that the court should inform the jury of the issues raised by the pleadings in a
clear and concise manner, and that this could be accomplished by a summary of the pleadings
succinctly stated without repetition and without undue emphasis. This method has been approved
in later cases. Smith v. Illinois Valley Ice Cream Co., 20 1ll.App.2d 312, 156 N.E.2d 361 (2d
Dist.1959); Asplund v. Pavlik, 1 1l1.App.2d 220, 117 N.E.2d 408 (Ist Dist.1953) (abstract).
Consistent with this view is the conclusion that an instruction which omits reference to a
defendant's affirmative defenses is reversible error. Walton v. Greenberg Mercantile Corp., 1
. App.2d 99, 116 N.E.2d 197 (4th Dist.1953). Similarly, issue instructions which include
charges not found in the complaint or supported by the evidence constitute error. Fraider v.
Hannah, 338 1ll.App. 440, 451-52, 87 N.E.2d 795, 800-01 (2d Dist.1949); Burns v. Stouffer, 344

Section 20, Page 10f 10



IL.App. 105, 111, 100 N.E.2d 507, 510 (2d Dist.1951).
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20.01 Issues Made By The Pleadings--Negligence--One Or More Defendants

[1] The plaintiff claims that he was injured and sustained damage, and that the
defendant[s] [was] [were] negligent in one or more of the following respects:

[Set forth in simple form without undue emphasis or repetition
those allegations of the complaint as to the negligence of the
defendants which have not been withdrawn or ruled out by the
court and are supported by the evidence. If there is more than one
defendant and the allegations of negligence are different as
between them, use a form such as:

“Defendant C, in [e.g., failing to keep a proper lookout.”
“Defendant D, in U

[2] The plaintiff further claims that one or more of the foregoing was a proximate cause
of his injuries.

[3] The defendant [Defendant C] [denies that he did any of the things claimed by the
plaintiff,] denies that he was negligent [in doing any of the things claimed by the plaintiff] [and
denies that any claimed act or omission on the part of the defendant was a proximate cause of the
plaintiff's claimed injuries].

[4] The defendant[s] claim[s] that the plaintiff was contributorily negligent [in one or
more of the following respects:]

[Set forth in simple form without undue emphasis or repetition
those allegations of the answer as to the plaintiff's
contributory negligence which have not been withdrawn or
ruled out by the court and are supported by the evidence.]

[5] The defendant[s] further claim[s] that one or more of the foregoing was [a] [the sole]
proximate cause of the plaintiff's injuries.

[6] The plaintiff [denies that he did any of the things claimed by defendant(s),] denies
that he was negligent [in doing any of the things claimed by defendant(s),] [to the extent claimed
by defendant(s),] [and denies that any claimed act or omission on his part was a proximate cause
of his claimed injuries].

[7] The defendant [Defendant C] also sets up the following affirmative defense[s]:
Defendant [Defendant C] claims
[here set forth in simple form without undue emphasis or

repetition those affirmative defenses (except contributory
negligence) in the answer which have not been withdrawn or
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ruled out by the court and are supported by the evidence].
[8] The plaintiff denies that [summarize affirmative defense[s]].

[9] The defendant[s] further den[ies] [y] that the plaintiff was injured or sustained
damages [to the extent claimed].

Notes on Use

This instruction may also be used in this form for multiple plaintiffs if the allegations of
negligence of all plaintiffs are the same. Where multiple plaintiffs allege different acts of negligence, the
instruction must be modified to set forth separately the allegations by each plaintiff. If there is a
counterclaim, use IPI 20.02.

This instruction must be modified to fit the allegations of the complaint and answer. The
bracketed materials cover various contingencies that may result from the pleadings. The pertinent phrases
in the brackets should be used if they fit the particular case. Additional innovations consistent with the
pleadings should, of course, be used whenever required.

All “special defenses” which must be pleaded under the notice requirements of &p;2-613(d) of
the Code of Civil Procedure (735 ILCS 5/2-613(d) (1994)) are not necessarily “affirmative defenses” in
the sense that they bar recovery. Although &p;2-613(d) (as amended in P.A. 84-624, effective 9/20/85)
refers to contributory negligence as an “affirmative defense,” it does not bar the cause of action, but
mitigates damages and therefore is treated in paragraph [4] and not in paragraph [7]. Only affirmative
defenses that bar recovery should be set forth under paragraph [7] of this instruction. Other defenses that
do not bar recovery, such as a claim that the plaintiff failed to mitigate damages, should be set forth in a
separate paragraph, with the plaintiff's denials in a following paragraph.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.

Comment

An issue instruction must meet the standards of Signa v. Alluri, 351 1ll.App. 11, 113 N.E.2d 475
(1st Dist.1953), that the issues made by the pleadings be concisely stated without characterization and
undue emphasis.

Two cases pre-dating the 1985 amendment to &p;2-613(d) held that the defendant does not have
to specify the contributory negligence relied upon, and if specific acts of contributory negligence are not
alleged, they need not be specified in the issues instructions. Marcin v. Kipfer, 117 Ill.App.3d 1065, 454
N.E.2d 370, 73 1ll.Dec. 510 (4th Dist.1983); Witherell v. Weimer, 118 111.2d 321, 515 N.E.2d 68, 77; 113
Ill.Dec. 259, 268 (1987).

Under Alvis v. Ribar, 85 111.2d 1, 421 N.E.2d 886, 52 Ill.Dec. 23 (1981), the plaintiff no longer
has the burden of pleading and proving freedom from contributory negligence. Casey v. Baseden, 111
111.2d 341, 490 N.E.2d 4, 95 Ill.Dec. 531 (1986), held that defendant has the burden of proving the
plaintiff's contributory negligence. The present instruction includes not only affirmative defenses which
may defeat the claim, but also contributory negligence which may only diminish damages.

Failure to mitigate damages is an affirmative defense. Rozny v. Marnul, 43 111.2d 54, 250 N.E.2d
656 (1969).
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20.01.01 Issues Made By the Pleadings--Negligence and Willful and Wanton Counts

[1] The plaintiff's complaint consists of two counts. The issues to be decided by you
under Count I of the complaint are as follows:

[2] The plaintiff claims that he was injured and sustained damage and that the defendant
was negligent in one or more of the following respects:

[Set forth in simple form without undue emphasis or repetition
those allegations of the complaint as to negligence which have
not been withdrawn or ruled out by the court and are supported
by the evidence.]

[3] The plaintiff further claims that one or more of the foregoing was a proximate cause
of his injuries.

[4] The defendant [denies that he did any of the things claimed by the plaintift,] denies
that he was negligent [in doing any of the things claimed by the plaintiff] [and denies that any
claimed act or omission on the defendant's part was a proximate cause of the plaintiff's claimed
injuries].

[5] The defendant claims that the plaintiff was contributorily negligent [in one or more
of the following respects:]

[Set forth in simple form without undue emphasis or repetition
those allegations of the answer as to the plaintiff’s contributory
negligence which have not been withdrawn or ruled out by the
court and are supported by the evidence.]

[6] The defendant further claims that one or more of the foregoing was [a] [the sole]
proximate cause of the plaintiff's injuries.

[7] The plaintiff [denies that he did any of the things claimed by defendant,] denies that
he was negligent [in doing any of the things claimed by defendant,] [to the extent claimed by
defendant,] [and denies that any claimed act or omission on his part was a proximate cause of his
claimed injuries].

[8] [The defendant also sets up the following affirmative defense(s):
Defendant (Defendant C) claims
(here set forth in simple form without undue emphasis or
repetition those affirmative defenses in the answer which have
not been withdrawn or ruled out by the court and are

supported by the evidence).]

[9] The plaintiff denies that [summarize affirmative defense(s)].
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[10] [The defendant further denies that the plaintiff was injured or sustained damages
(to the extent claimed).]

[11] Turning now to Count II of the complaint the issues to be decided by you under that
Count are as follows:

[12] The plaintiff claims that he was injured and sustained damage and that the conduct
of the defendant was willful and wanton in one or more of the following respects:

[Set forth in simple form without undue emphasis or repetition
those allegations of the complaint as to willful and wanton
conduct which have not been withdrawn or ruled out by the
court and are supported by the evidence.]

[13] The plaintiff further claims that one or more of the foregoing was a proximate
cause of his injuries.

[14] The defendant [denies that he did any of the things claimed by the plaintiff,] denies
that he was willful and wanton [in doing any of the things claimed by the plaintiff,] [denies that
any claimed act or omission on the defendant's part was a proximate cause of the plaintiff's
claimed injuries].

[15] [The defendant claims that the plaintiff was contributorily willful and wanton (in
one or more of the following respects):

(Set forth in simple form without undue emphasis or repetition
those allegations of the answer as to the plaintiff's contributory
willful and wanton conduct which have not been withdrawn or
ruled out by the court and are supported by the evidence.)]

[16] [The defendant further claims that one or more of the foregoing was (a) (the sole)
proximate cause of the plaintiff's injuries. ]

[17] The plaintiff [denies that he did any of the things claimed by defendant,] [denies
that he was willful and wanton] [in doing any of the things claimed by defendant,] [to the extent
claimed by defendant,] [and denies that any claimed act or omission on his part was a proximate
cause of his claimed injuries].

[18] [The defendant also sets up the following affirmative defense(s):
(Set forth in simple form without undue emphasis or repetition
those affirmative defenses in the answer which have not been
withdrawn or ruled out by the court and are supported by
evidence).]

[19] [The plaintiff denies that (summarize affirmative defense(s)).]

[20] The defendant further denies that the plaintiff was injured or sustained damages [to
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the extent claimed].
Notes on Use

This instruction should be used where the case is submitted to the jury on charges of negligence
in one or more counts, and on charges of willful and wanton conduct in another count or counts.

Poole v. City of Rolling Meadows, 167 111.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995), held
that a plaintiff's contributory negligence is a damage-reducing factor if the defendant's willful and wanton
conduct was “reckless,” but not if it was “intentional.” Therefore, if plaintiff's only claim is that
defendant's conduct was the intentional form of willful and wanton, this instruction should not be used. If
plaintiff claims intentional willful and wanton conduct in addition to other claims, this instruction should
be modified accordingly.

Whether a plaintiff's contributory willful and wanton conduct bars the plaintiff's recovery or
reduces the total amount of damages to which the plaintiff would otherwise be entitled was a question
left open by the court in Poole. This instruction, with modifications, can be used whichever way the court
rules on this issue.

All “special defenses” which must be pleaded under the notice requirements of §2-613(d) of the
[linois Civil Practice Law (735 ILCS 5/2-613(d)) are not necessarily “affirmative defenses” in the sense
that they bar recovery. Although §2-613(d) (as amended in P.A. 84-624, effective 9/20/85) refers to
contributory negligence as an “affirmative defense,” it does not bar the cause of action, but mitigates
damages and therefore is treated in paragraph [5] and not in paragraph [8].

Only affirmative defenses that bar recovery should be set forth under paragraphs [8] and [18] of
this instruction. Other defenses that do not bar recovery, such as a claim that the plaintiff failed to
mitigate damages, should be set forth in a separate paragraph, with the plaintiff's denials in a following

paragraph.
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20.02 Issues Made By the Pleadings--Negligence--One or More
Defendants--Counterclaim

Each party to this suit claims to be entitled to damages from the other: the plaintiff, under
his complaint, and the defendant [Defendant C] under his counterclaim.

[1] The plaintiff claims that he was injured and sustained damage, and that the
defendant[s] [was] [were] negligent in one or more of the following respects:

[Set forth in simple form without undue emphasis or repetition those
allegations of the complaint as to the negligence of the defendants
which have not been withdrawn or ruled out by the court and are
supported by the evidence. If there is more than one defendant and
the allegations of negligence are different as between them, use a
form such as:

“Defendant C, in [e.g., failing to keep a proper lookout].”

“Defendant D, in U

[2] The plaintiff further claims that one or more of the foregoing was a proximate cause
of his injuries.

[3] The defendant [Defendant C] [denies that he did any of the things claimed by the
plaintiff,] denies that he was negligent [in doing any of the things claimed by the plaintiff] [and
denies that any claimed act or omission on the part of the defendant was a proximate cause of the

plaintiff's claimed injuries].

[4] The defendant[s] claim[s] that the plaintiff was contributorily negligent [in one or
more of the following respects:]

[Set forth in simple form without undue emphasis or repetition those
allegations of the answer as to the plaintiff’s contributory negligence
which have not been withdrawn or ruled out by the court and are
supported by the evidence.]

[5] The defendant[s] further claim[s] that one or more of the foregoing was [a] [the sole]
proximate cause of the plaintiff's injuries.

[6] The plaintiff [denies that he did any of the things claimed by defendant(s),] denies
that he was negligent [in doing any of the things claimed by defendant(s),] [to the extent claimed
by defendant(s),] [and denies that any claimed act or omission on his part was a proximate cause
of his claimed injuries].

[7] The defendant [Defendant C] also sets up the following affirmative defense[s]:
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Defendant [Defendant C] claims

[here set forth in simple form without undue emphasis or repetition
those affirmative defenses in the answer which have not been
withdrawn or ruled out by the court and are supported by the
evidence].

[8] The plaintiff denies that [summarize affirmative defense[s]].

[9] The defendant[s] further den[ies] [y] that the plaintiff was injured or sustained
damages [to the extent claimed].

[10] The defendant [Defendant C] counterclaims that he was injured and sustained
damage, [and that the plaintiff was negligent in one or more of the ways previously mentioned]
[and that Defendant D was negligent in one or more of the following ways]:

[Set forth in simple form without undue emphasis or repetition those
allegations of the counterclaim against Defendant D which have not
been withdrawn or ruled out by the court and are supported by the
evidence.]

[11] The plaintiff [denies] [and Defendant D each deny] [that he (they) did any of the
things claimed in the counterclaim] [that he was (they were) negligent] [in doing or omitting to
do any of the things claimed in the counterclaim,] [to the extent claimed] [and] claims that
[defendant's] [Defendant C's] injury or damage was proximately caused [solely] by the
negligence of [defendant] [Defendant C].

[12] The plaintiff claims that defendant [Defendant C] was contributorily negligent [in
one or more of the following respects:]

[Set forth in simple form without undue emphasis or repetition those
allegations of the answer as to defendant's contributory negligence
which have not been withdrawn or ruled out by the court and are
supported by the evidence.]

[13] The plaintiff further claims that one or more of the foregoing was [a] [the sole]
proximate cause of defendant's [Defendant C's] injuries.

[14] The defendant [Defendant C] [denies that he did any of the things claimed by the
plaintiff,] denies that he was negligent [in doing any of the things claimed by the plaintiff,] [to
the extent claimed by the plaintiff,] [and denies that any claimed act or omission on his part was
a proximate cause of his claimed injuries].

[15] [(The plaintiff) (and) (Defendant D) further set(s) up the following affirmative
defense(s):

The plaintiff (and) (Defendant D) claim(s)
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(Summarize in simple form and without undue emphasis or
repetition any affirmative defenses alleged in the answer to the
counterclaim that are supported by the evidence).]

[16] [The defendant(s) (Defendant C) (denies) (deny) that (summarize affirmative
defense[s]).]

[17] The plaintiff [denies] [and Defendant D each deny] that [Defendant C] was injured
or sustained damages [to the extent claimed].

Notes on Use

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.

See Notes on Use and Comment to IPI 20.01.
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21.00

BURDEN OF PROOF

INTRODUCTION

This series of instructions deals with burden of proof. IPI 21.01 defines burden of proof
in terms of what is more probably true than not true. This is considered preferable to a statement
requiring proof by a “preponderance” or “greater weight” of evidence.

IPI 21.02 and B21.02 enumerates the elements which a plaintiff must prove in a personal
injury case.

Expressions such as “evenly balanced,” “if you are in doubt and unable to say,” and “not
required to prove any fact beyond a reasonable doubt” were abandoned because they distort
rather than clarify the true meaning of the principle involved, as explained in the Comment under
IP121.06.

21.01 Meaning Of Burden Of Proof

When I say that a party has the burden of proof on any proposition, or use the expression
“if you find,” or “if you decide,” I mean you must be persuaded, considering all the evidence in
the case, that the proposition on which he has the burden of proof is more probably true than not
true.

Notes on Use
This instruction should be given with any instruction involving burden of proof.

Comment

This instruction embodies the standard definition of “burden of proof.” Reivitz v. Chicago Rapid
Transit Co., 327 111. 207, 158 N.E. 380 (1927); Molloy v. Chicago Rapid Transit Co., 335 111. 164, 166
N.E. 530 (1929); Pierson v. Lyon & Healy, 243 111. 370, 90 N.E. 693 (1909); Sharp v. Brown, 349 1ll.App.
269, 110 N.E.2d 541 (3d Dist.1953); Slovinski v. Beasley, 316 Ill.App. 273, 45 N.E.2d 42 (4th Dist.1942).
While the admonition that “proof beyond a reasonable doubt is not required” has often been given in the
past, that admonition relates to an effort to differentiate between the burdens of proof in criminal and civil
cases. It has no place in civil actions.

See Rikard v. Dover Elevator Co., 126 I11.App.3d 438, 467 N.E.2d 386, 81 Ill.Dec. 686 (5th
Dist.1984) (reversible error to refuse this instruction).
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21.02 Burden of Proof on the Issues--Negligence—
One Plaintiff and One Defendant--No
Contributory Negligence

The plaintiff has the burden of proving each of the following propositions:

First, that the defendant acted or failed to act in one of the ways claimed by the plaintiff
as stated to you in these instructions and that in so acting, or failing to act, the defendant was
negligent;

Second, that [the plaintiff was injured] [and] [the plaintiff's property was damaged];

Third, that the negligence of the defendant was a proximate cause of [the injury to the
plaintiff] [and] [the damage to the plaintiff's property].

If you find from your consideration of all the evidence that each of these propositions has
been proved, then your verdict should be for the plaintiff. On the other hand, if you find from
your consideration of all the evidence that any of these propositions has not been proved, then
your verdict should be for the defendant.

Notes on Use

This instruction should be given with IP121.01, which defines the phrase “burden of proof” when
there is no issue of comparative negligence.

If the case involves an affirmative defense (other than contributory negligence), a counterclaim,
or third-party complaint, use either IPI 21.03 or 21.04 instead of this instruction. If the case involves not
only an affirmative defense, but also a counterclaim, these basic instructions will have to be modified to
fit the particular case.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
Comment

See Comment to IP1 20.01.
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B21.02 Burden of Proof on the Issues--Negligence—
One Plaintiff and One Defendant—
Contributory Negligence an Issue

The plaintiff has the burden of proving each of the following propositions:

First, that the defendant acted or failed to act in one of the ways claimed by the plaintiff
as stated to you in these instructions and that in so acting, or failing to act, the defendant was
negligent;

Second, that [the plaintiff was injured] [and] [the plaintiff's property was damaged];
Third, that the negligence of the defendant was a proximate cause of [the injury to the
plaintiff] [and] [the damage to the plaintiff's property].

If you find from your consideration of all the evidence that any of these propositions has
not been proved, then your verdict shall be for the defendant. On the other hand, if you find from
your consideration of all the evidence that each of these propositions has been proved, then you
must consider the defendant's claim that the plaintiff was contributorily negligent.

As to that claim, the defendant has the burden of proving both of the following
propositions:

A: That the plaintiff acted or failed to act in one of the ways claimed by the defendant as
stated to you in these instructions and that in so acting, or failing to act, the plaintiff was
negligent;

B: That the plaintiff's negligence was a proximate cause of [his injury] [and] [the damage
to his property].

If you find from your consideration of all the evidence that the plaintiff has proved all the
propositions required of the plaintiff and that the defendant has not proved both of the
propositions required of the defendant, then your verdict shall be for the plaintiff and you shall
not reduce plaintiff's damages.

If you find from your consideration of all the evidence that the defendant has proved both
of the propositions required of the defendant, and if you find that the plaintiff's contributory
negligence was more than 50% of the total proximate cause of the injury or damage for which
recovery is sought, then your verdict shall be for the defendant.

If you find from your consideration of all the evidence that the plaintiff has proved all the
propositions required of the plaintiff and that the defendant has proved both of the propositions
required of the defendant, and if you find that the plaintiff's contributory negligence was 50% or
less of the total proximate cause of the injury or damage for which recovery is sought, then your
verdict shall be for the plaintiff and you shall reduce the plaintiff's damages in the manner stated
to you in these instructions.
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Notes on Use
This instruction is appropriate for negligence cases only.

This instruction must be given with IPI 21.01, which defines the phrase “burden of proof.” IPI
B21.07 has been combined with this instruction, and therefore B21.07 should not be given when this
instruction is used.

If the case involves an affirmative defense (other than contributory negligence), a counterclaim,
or third-party complaint, use IPI B21.03, B21.04, or B21.05 instead of this instruction. If the case
involves not only an affirmative defense, but also a counterclaim, these basic instructions will have to be
modified to fit the particular case.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
Comment

See Comment to IP1 20.01.
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B21.02.01 Burden of Proof on The Issues—
Negligence--One Plaintiff and Two or
More Defendants

The plaintiff has the burden of proving each of the following propositions as to each
defendant:

First, that the defendant acted or failed to act in one of the ways claimed by the plaintiff
as stated to you in these instructions and that in so acting, or failing to act, the defendant was
negligent;

Second, that [the plaintiff was injured] [and] [the plaintiff's property was damaged];

Third, that the negligence of the defendant was a proximate cause of [the injury to the
plaintiff] [and] [the damage to the plaintiff's property].

You are to consider these propositions as to each defendant separately.

If you find from your consideration of all the evidence that any of these propositions has
not been proved as to [any one] [or more] [or all] of the defendant[s], then your verdict shall be
for [that] [those] defendant[s]. On the other hand, if you find from your consideration of all the
evidence that all of these propositions have been proved as to [any one] [or more] [or all] of the
defendant[s], then you must consider [that] [those] defendant['s] [s'] claim[s] that the plaintiff
was contributorily negligent.

As to [that] [those] claim[s], [that] [those] defendant[s] [has] [have] the burden of
proving each of the following propositions:

A: That the plaintiff acted or failed to act in one of the ways claimed by the defendant([s]
as stated to you in these instructions and that in so acting, or failing to act, the plaintiff was
negligent;

B: That plaintiff's negligence was a proximate cause of [his injury] [and] [the damage to
his property].

If you find from your consideration of all the evidence that plaintiff has proved all the
propositions required of the plaintiff and that [the] [those] defendant[s] [has] [have] not proved
both of the propositions required of the defendant[s], then your verdict shall be for the plaintiff
as to [that] [those] defendant[s] and you shall not reduce plaintiff's damages.

If you find from your consideration of all the evidence that [the] [those] defendant[s]
[has] [have] proved both of the propositions required of [the] [those] defendant[s], and if you
find that the plaintiff's contributory negligence was greater than 50% of the total proximate cause
of the injury or damage for which recovery is sought, then your verdict shall be for [that] [those]
defendant[s].
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If you find from your consideration of all the evidence that the plaintiff has proved all the
propositions required of the plaintiff and that [the] [those] defendant[s] [has] [have] proved both
of the propositions required of [the] [those] defendant[s], and if you find that the plaintiff's
contributory negligence was 50% or less of the total proximate cause of the injury or damage for
which recovery is sought, then your verdict shall be for the plaintiff as to [that] [those]
defendant[s] and you will reduce the plaintiff's damages in the manner stated to you in these
instructions.

Notes on Use
This instruction is appropriate for negligence cases only.

This instruction must be given with IPI 21.01, which defines the phrase “burden of proof.” IPI
B21.07 has been combined with this instruction, and therefore B21.07 should not be given when this
instruction is used.

If the case involves an affirmative defense (other than contributory negligence), a counterclaim,
or third-party complaint, use IPI B21.03, B21.04, or B21.05 instead of this instruction. If the case
involves not only an affirmative defense, but also a counterclaim, these basic instructions will have to be
modified to fit the particular case.

Comment

See Comment to IP1 20.01.
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B21.02.02 Burden of Proof on the Issues--One
Plaintiff and One Defendant—
Negligence and Willful and Wanton
Counts

[1] The plaintiff has the burden of proving each of the following propositions in Count |
of his complaint:

[2] First, that the defendant acted or failed to act in one of the ways claimed by the
plaintiff as stated to you in these instructions and that in so acting, or failing to act, the defendant
was negligent;

[3] Second, that [the plaintiff was injured] [and] [the plaintiff's property was damaged];

[4] Third, that the negligence of the defendant was a proximate cause of [the injury to the
plaintiff] [and] [the damage to the plaintiff's property].

[5] In order to recover in this action on Count I, the plaintiff must prove all of the above
propositions. If you find from your consideration of all the evidence that all of the propositions
(First, Second, and Third) in Count I have been proved, then you must next consider the
defendant's claim that the plaintiff was contributorily negligent as to Count I.

[6] As to that claim, the defendant has the burden of proving each of the following
propositions:

[7] A: That the plaintiff acted or failed to act in one of the ways claimed by the
defendant as stated to you in these instructions and that in so acting, or failing to act, the plaintiff
was negligent;

[8] B: That the plaintiff's negligence was a proximate cause of [his injury] [and] [the
damage to his property].

[9] If you find from your consideration of all the evidence that the plaintiff has proved
all of the propositions required of the plaintiff (First, Second, and Third) in Count I, and if you
find from your consideration of all the evidence that either of the propositions required of the
defendant (A or B) has not been proved, then your verdict shall be for the plaintiff and you shall
not reduce the plaintiff's damages.

[10] If you find from your consideration of all the evidence that one or more of the above
propositions required of the plaintiff (First, Second, or Third) has not been proved, then your
verdict shall be for the defendant.

[11] If you find from your consideration of all the evidence that the plaintiff has proved
all of the propositions required of the plaintiff (First, Second, and Third) in Count I, and if you
further find from your consideration of all the evidence that the defendant has proved both of the
propositions required of the defendant (A and B) and that the plaintiff's negligence was greater

Section 21, Page 7 of 20



than 50% of the total proximate cause of the injury or damage for which recovery is sought, then
your verdict shall be for the defendant.

[12] If you find from your consideration of all the evidence that the plaintiff has proved
all of the propositions required of the plaintiff (First, Second, and Third) in Count I, and if you
further find from your consideration of all the evidence that the defendant has proved both of the
propositions required of the defendant (A and B) and that the plaintiff's negligence was 50% or
less of the total proximate cause of the injury or damage for which recovery is sought, then your
verdict shall be for the plaintiff and you shall reduce plaintiff's damages in the manner stated to
you in these instructions.

[13] The plaintiff has the burden of proving each of the following propositions in Count
II of his complaint:

[14] First, that the defendant acted or failed to act in one of the ways claimed by the
plaintiff as stated to you in these instructions and that in so acting, or failing to act, the defendant
was willful and wanton;

[15] Second, that [the plaintiff was injured] [and] [the plaintiff's property was damaged];

[16] Third, that the willful and wanton conduct of the defendant was a proximate cause
of [the injury to the plaintiff] [and] [the damage to the plaintiff's property].

[17] If you find from your consideration of all the evidence that any of these propositions
(First, Second, and Third) has not been proved, then your verdict shall be for the defendant as to
Count II. But if, on the other hand, you find from your consideration of all the evidence that all
the propositions (First, Second, and Third) in Count II have been proved, then you must next
consider the defendant's claim that the plaintiff was contributorily willful and wanton as to Count
IL

[18] As to that claim, defendant has the burden of proving each of the following
propositions:

[19] A: That the plaintiff acted or failed to act in one of the ways claimed by the
defendant as stated to you in these instructions and that in so acting, or failing to act, the plaintiff
was willful and wanton;

[20] B: That the plaintiff's willful and wanton conduct was a proximate cause of [his
injury] [and] [the damage to his property].

[21] If you find from your consideration of all the evidence that plaintiff has proved all
of the propositions required of the plaintiff (First, Second, and Third) in Count II, and if you find
from your consideration of all the evidence that either of the propositions required of the
defendant (A or B) has not been proved, then your verdict shall be for the plaintiff [and you shall
not reduce the plaintiff's damages].
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[Alternative A]

[22]. [If you find from your consideration of all the evidence that the plaintiff has proved
all of the propositions required of the plaintiff (First, Second, and Third) in Count II, and if you
further find from your consideration of all the evidence that the defendant has proved both of the
propositions required of the defendant (A and B) and that the plaintiff's willful and wanton
conduct was greater than 50% of the total proximate cause of the injury or damage for which
recovery is sought, then your verdict shall be for the defendant.]

[23]. [If you find from your consideration of all the evidence that the plaintiff has proved
all of the propositions required of the plaintiff (First, Second, and Third) in Count II, and if you
further find from your consideration of all the evidence that the defendant has proved both of the
propositions required of the defendant (A and B) and that the plaintiff's willful and wanton
conduct was 50% or less of the total proximate cause of the injury or damage for which recovery
is sought, then your verdict shall be for the plaintiff and you shall reduce plaintiff's damages in
the manner stated to you in these instructions. ]

[Alternative B]

[24] [If you find from your consideration of all the evidence that the defendant has
proved both of the propositions required of the defendant (A and B), then your verdict shall be
for the defendant on Count II.]

Notes on Use

This instruction must be given with IPI 21.01, which defines the phrase “burden of proof.” IPI
B21.07 has been combined with this instruction, and therefore B21.07 should not be given when this
instruction is used.

Poole v. City of Rolling Meadows, 167 111.2d 41, 656 N.E.2d 768, 212 Ill.Dec. 171 (1995), held
that a plaintiff's contributory negligence is a damage-reducing factor if the defendant's willful and wanton
conduct was “reckless,” but not if it was “intentional.” Therefore, if plaintiff's only claim is that
defendant's conduct was the intentional form of willful and wanton, this instruction should not be used. If
plaintiff claims intentional willful and wanton conduct in addition to other claims, this instruction should
be modified accordingly.

Since the adoption of comparative fault, no Illinois case has yet decided the effect of a plaintiff's
contributory willful and wanton conduct. If the trial court rules that the plaintiff's contributory willful and
wanton conduct may be a damage reducing factor, then use Alternative A (paragraphs [22] and [23]). If
the trial court determines that the plaintiff's contributory willful and wanton conduct may be a complete
bar to the plaintiff's recovery, then use Alternative B (paragraph [24]).

If the case involves an affirmative defense (other than contributory negligence), a counterclaim,
or third-party complaint, use IPI B21.03, B21.04, or B21.05 instead of this instruction. If the case
involves not only an affirmative defense, but also a counterclaim, these basic instructions will have to be
modified to fit the particular case.
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In a wrongful death or survival action, substitute “decedent” or decedent's name in place
of “plaintiff” whenever appropriate.
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B21.03 Burden of Proof on the Issues--Affirmative Defenses
The plaintiff has the burden of proving each of the following propositions:

First, that the defendant acted or failed to act in one of the ways claimed by the plaintiff
as stated to you in these instructions and that in so acting, or failing to act, the defendant was
negligent;

Second, that [the plaintiff was injured] [and] [the plaintiff's property was damaged];

Third, that the negligence of the defendant was a proximate cause of [the injury to the
plaintiff] [and] [the damage to the plaintiff's property].

In this case defendant has asserted [the affirmative defense that] [certain affirmative
defenses that]:

[Concisely state affirmative defenses.|
The defendant has the burden of proving [this] [these] affirmative defense[s].

If you find from your consideration of all the evidence, that any one of the propositions
the plaintiff is required to prove has not been proved, [or that (any one of) the defendant's
affirmative defense(s) has been proved,] then your verdict shall be for the defendant. If, on the
other hand, you find from your consideration of all the evidence that each of the propositions
required of the plaintiff has been proved and that [none of] the defendant's affirmative defense([s]
has [not] been proved, then you must consider the defendant's claim that the plaintiff was
contributorily negligent.

As to that claim, defendant has the burden of proving each of the following propositions:

A: That the plaintiff acted or failed to act in one of the ways claimed by the defendant as
stated to you in these instructions and that in so acting, or failing to act, the plaintiff was
negligent;

B: That the plaintiff's negligence was a proximate cause of [his injury] [and] [the damage
to his property].

If you find from your consideration of all the evidence that the plaintiff has proved all of
the propositions required of him and that the defendant has not proved both of the propositions
required of him, then your verdict shall be for the plaintiff and you shall not reduce the plaintiftf's
damages.

If you find from your consideration of all the evidence that the plaintiff has proved all of
the propositions required of him and that the defendant has proved both of the propositions
required of him, and if you find that the plaintiff's contributory negligence was greater than 50%
of the total proximate cause of the injury or damage for which recovery is sought, then your
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verdict shall be for the defendant.

If you find from your consideration of all the evidence that the plaintiff has proved all the
propositions required of him and that the defendant has proved both of the propositions required
of him, and if you find that the plaintiff's contributory negligence was 50% or less of the total
proximate cause of the injury or damage for which recovery is sought, then your verdict shall be
for the plaintiff and you shall reduce the plaintiff's damages in the manner stated to you in these
instructions.

Notes on Use
See Notes on Use to IPI B21.02.

This instruction must be given with IPI 21.01, which defines the phrase “burden of proof.” IPI
B21.07 has been combined with this instruction, and therefore B21.07 should rot be given when this
instruction is used.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.

Comment

See Comment to IP1 20.01.
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B21.04. Burden of Proof--Counterclaim--Negligence Only—
One Plaintiff and One Defendant

[1] In this suit, there is not only the complaint of the plaintiff but also a counterclaim by
the defendant.

[2] Because there is a counterclaim in this case you shall reach one of four results.

[3] First, you may find for the plaintiff on his complaint and against the defendant on his
counterclaim.

[4] Second, you may find for the defendant on his counterclaim and against the plaintiff
on his complaint.

[5] Third, you may find against both, the plaintiff on his complaint and the defendant on
his counterclaim.

[6] Fourth, you may find for both, the plaintiff on his complaint and the defendant on his
counterclaim.

[7] In order for the plaintiff to recover, he has the burden of proving each of the
following propositions:

[Insert here points “First” through “Third” of IPI B21.02.]

[8] If you find from your consideration of all the evidence that any of these propositions
has not been proved, then your verdict shall be for the defendant as to plaintiff's complaint. On
the other hand, if you find from your consideration of all the evidence that all of these
propositions have been proved, then you must consider defendant's claim that plaintiff was
contributorily negligent.

[9] As to that claim, defendant has the burden of proving each of the following
propositions:

[10] A: That the plaintiff acted or failed to act in one of the ways claimed by the
defendant as stated to you in these instructions and that in so acting, or failing to act, the plaintiff
was contributorily negligent;

[11] B That plaintiff's contributory negligence was a proximate cause of [his injury]
[and] [the damage to his property].

[12] If you find from your consideration of all the evidence that the plaintiff has proved
all the propositions required of the plaintiff and that defendant has not proved both of the
propositions required of the defendant, then your verdict should be for the plaintiff and you shall
not reduce the plaintiff's damages.
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[13] If you find from your consideration of all the evidence that the plaintiff has proved
all the propositions required of the plaintiff and that the defendant has proved both of the
propositions required of the defendant, and if you find that the plaintiff's contributory negligence
was greater than 50% of the total proximate cause of the injury or damage for which recovery is
sought, then your verdict shall be for the defendant.

[14] Finally, if you find from your consideration of all the evidence that plaintiff has
proved all the propositions required of the plaintiff and that the defendant has proved both of the
propositions required of the defendant, and if you find that plaintiff's contributory negligence
was 50% or less of the total proximate cause of the injury or damage for which recovery is
sought, then your verdict shall be for the plaintiff and you shall reduce the plaintiff's damages in
the manner stated to you in these instructions.

[15] In order for the defendant to recover on his counterclaim, the defendant has the
burden of proving each of the following propositions:

[Here adapt points “First” through “Third” of IPI B21.02 to the allegations in
the defendant's counterclaim.]

[16] If you find from your consideration of all the evidence that any of these propositions
has not been proved, then your verdict should be for the plaintiff as to the defendant's
counterclaim. On the other hand, if you find from your consideration of all the evidence that all
of these propositions have been proved, then you must consider the plaintiff's claim that the
defendant was contributorily negligent.

[17] As to that claim, the plaintiff has the burden of proving each of the following
propositions:

[18] A: That the defendant acted or failed to act in one of the ways claimed by the
plaintiff as stated to you in these instructions and that in so acting, or failing to act, the defendant
was contributorily negligent;

[19] B: That defendant's contributory negligence was a proximate cause of [his injury]
[and] [the damage to his property].

[20] If you find from your consideration of all the evidence that the defendant has proved
all the propositions required of the defendant and that the plaintiff has not proved both of the
propositions required of the plaintiff, then your verdict should be for the defendant on the
counterclaim and you will not reduce the defendant's damages.

[21] If you find from your consideration of all the evidence that the defendant has proved
all the propositions required of the defendant and that the plaintiff has proved both of the
propositions required of the plaintiff, and if you find that the defendant's contributory negligence
was greater than 50% of the total proximate cause of the injury or damage for which recovery is
sought, then your verdict should be for the plaintiff on the defendant's counterclaim.
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[22] Finally, if you find from your consideration of all the evidence that the defendant
has proved all the propositions required of the defendant and that the plaintiff has proved both of
the propositions required of the plaintiff, and if you find that the defendant's contributory
negligence was 50% or less of the total proximate cause of the injury or damage for which
recovery is sought, then your verdict shall be for the defendant on the counterclaim and you shall
reduce the defendant's damages in the manner stated to you in these instructions.

Notes on Use

This instruction applies only to a negligence complaint. It does not apply if there is any willful
and wanton allegation. If there is a willful and wanton claim, the instruction must be modified along the
lines of B21.02.02.

This instruction must be given with IPI 21.01, which defines the phrase “burden of proof.” IPI
B21.07 has been combined with this instruction, and therefore B21.07 should not be given when this
instruction is used.

If the complaint is no longer in the case and only the counterclaim is submitted to the jury, then
the instruction should not be used and IPI B21.02 should be given with appropriate modifications,
accompanied by IPI 21.01 defining “burden of proof.”

With the adoption of comparative negligence, it is now possible that both the plaintiff and the
defendant may recover.

Consideration should be given to using the parties' names or other description instead of the terms
“plaintiff” and “defendant.” See Introduction.

If the case involves not only a counterclaim but also an affirmative defense other than
contributory negligence, this basic instruction will have to be modified.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
Comment

A plaintiff's burden of proving the issues raised by the complaint cannot be distinguished from a
defendant's burden of proving the issues made by the counterclaim. The two pleadings are of equal
dignity in that they embody separate causes of action and must be resolved by verdicts. It is necessary,
therefore, to instruct separately as to the complaint and the counterclaim. The form of this instruction has
frequently been approved. North Chicago St. R.R. v. Boyd, 156 1ll. 416, 419; 40 N.E. 955, 956 (1895);
Paulissen v. Jonas, 311 1ll.App. 346, 348; 35 N.E.2d 958, 959 (2d Dist.1941).

See Comment to IP120.01.
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B21.05 Burden of Proof--Third-Party Complaint—
Negligence Only

[1] In this suit there is not only the complaint of [plaintiff's name] but also the complaint
of [name of third-party plaintiff].

[2] In order for [plaintiff's name] to recover, he has the burden of proving each of the
following propositions:

[Insert here points “First” through “Third” of IPI B21.02.]

[3] If you find from your consideration of all the evidence that any of these propositions
has not been proved, then your verdict shall be for [defendant's name] as to [plaintiff's name]'s
complaint. On the other hand, if you find from your consideration of all the evidence that all of
these propositions have been proved, then you must consider [defendant's name]'s claim that
[plaintiff's name] was contributorily negligent.

[4] As to that claim, [defendant's name] has the burden of proving both of the following
propositions:

[5]A: That [plaintiff's name] acted or failed to act in one or more of the ways claimed by
[defendant's name] as stated to you in these instructions, and that in so acting, or failing to act,
[plaintiff's name] was contributorily negligent;

[6]B: That [plaintiff's name]'s contributory negligence was a proximate cause of [his
injury] [and] [the damage to his property].

[7] If you find from your consideration of all the evidence that [plaintiff's name] has
proved all the propositions required of him and that [defendant's name] has not proved both of
the propositions required of him, then your verdict shall be for [plaintiff's name] and you shall
not reduce [plaintiff's name]'s damages.

[8] If you find from your consideration of all the evidence that [plaintiff's name] has
proved all the propositions required of him and that [defendant's name] has proved both of the
propositions required of him, and if you find that [plaintiff's name]'s contributory negligence was
greater than 50% of the total proximate cause of the injury or damage for which recovery is
sought, then your verdict shall be for [defendant's name] as to [plaintiff's name]'s complaint.

[9] If you find from your consideration of all the evidence that [plaintiff's name] has
proved all the propositions required of him and that [defendant's name] has proved both of the
propositions required of him, and if you find that [plaintiff's name]'s contributory negligence was
50% or less of the total proximate cause of the injury or damage for which recovery is sought,
then your verdict shall be for [plaintiff's name] as to [plaintiff's name]'s complaint, and you shall
reduce [plaintiff's name]'s damages in the manner stated to you in these instructions.

[10] In order for [third party plaintiff's name] to recover on his complaint, he has the
burden of proving each of the following propositions:
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[Here adapt points “First” through “Third” of IPI B21.02.]

[11]  If you find from your consideration of all the evidence that any of these
propositions has not been proved, then your verdict shall be for [third party defendant's name] as
to [third party plaintiff's name]'s complaint. On the other hand, if you find from your
consideration of all the evidence that all of these propositions have been proved, then you must
consider [third party defendant's name]'s claim that [third party plaintiff's name] was
contributorily negligent.

[12] As to that claim, [third party defendant's name] has the burden of proving both of
the following propositions:

[13]A: That [third party plaintiff's name] acted or failed to act in one of the ways claimed
by [third party defendant's name] as stated to you in these instructions and that in so acting, or
failing to act, [third party plaintiff's name] was contributorily negligent;

[14]B: That [third party plaintiff's name]'s contributory negligence was a proximate
cause of [his injury] [and] [the damages to his property].

[15] If you find from your consideration of all the evidence that [third party plaintiff's
name] has proved all of the propositions required of him and that [third party defendant's name]
has not proved both of the propositions required of him, then your verdict shall be for [third party
plaintiff's name] and you shall not reduce [third party plaintiff's name]'s damages.

[16] If you find from your consideration of all the evidence that [third party plaintift's
name] has proved all the propositions required of him and that [third party defendant's name] has
proved both of the propositions required of him, and if you find that [third party plaintiff's
name]'s contributory negligence was greater than 50% of the total proximate cause of the injury
or damage for which recovery is sought, then your verdict shall be for [third party defendant's
name] as to [third party plaintiff's name]'s complaint.

[17] If you find from your consideration of all the evidence that [third party plaintiff's
name] has proved all the propositions required of him and that [third party defendant's name] has
proved both of the propositions required of him, and if you find that [third party plaintiff's
name]'s contributory negligence was 50% or less of the total proximate cause of the injury or
damage for which recovery is sought, then your verdict shall be for [third party plaintiff's name]
as to [third party plaintiff's name]'s complaint, and you shall reduce [third party plaintiff's
name]'s damages in the manner stated to you in these instructions.

Notes on Use
This instruction applies only to a negligence complaint. It does not apply if there is any willful
and wanton allegation. If there is a willful and wanton claim, this instruction must be modified. See IP1
B21.02.02.

This instruction must be given with IPI 21.01, which defines the phrase “burden of proof.” IPI
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B21.07 has been combined with this instruction, and therefore B21.07 should not be given when this
instruction is used.

If the case involves not only a complaint and third party complaint, but also affirmative defenses
or a counterclaim, this basic instruction must be modified.

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
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B21.07 Burden of Proof on the Issue of Contributory Negligence

If you find in favor of the plaintiff and against [the defendant] [one or more defendants],
you must then consider defendant's claim that the plaintiff was contributorily negligent.

As to that claim, the defendant has the burden of proving both of the following
propositions:

A: That the plaintiff acted or failed to act in one of the ways claimed by the defendant as
stated to you in these instructions and that in so acting, or failing to act, the plaintiff was
negligent;

B:. That the plaintiff's negligence was a proximate cause of [his injury] [and] [the
damage to his property].

If you find from your consideration of all the evidence that the plaintiff has proved all of
the propositions required of him and that the defendant has not proved both of the propositions
required of him, then your verdict shall be for the plaintiff and you shall not reduce the plaintiftf's
damages.

If you find from your consideration of all the evidence that the plaintiff has proved all of
the propositions required of him and that the defendant has proved both of the propositions
required of him, and if you find that the plaintiff's contributory negligence was greater than 50%
of the total proximate cause of the injury or damage for which recovery is sought, then your
verdict shall be for the defendant.

If you find from your consideration of all the evidence that the plaintiff has proved all of
the propositions required of him and that the defendant has proved both of the propositions
required of him, and if you find that the plaintiff's contributory negligence was 50% or less of the
total proximate cause of the injury or damage for which recovery is sought, then your verdict
shall be for the plaintiff and you shall reduce the plaintiff's damages in the manner stated to you
in these instructions.

Notes on Use

This instruction applies only to a negligence complaint. It does not apply if there is any willful
and wanton allegation. In that case, use IP1 B21.02.02.

This instruction has been carried forward from the previous edition and modified as required by
P.A. 84-1431 effective for causes of action accruing on and after November 25, 1986. See 735 ILCS 5/2-
1107.1 (1994). However, this instruction will rarely be necessary, since it has been incorporated into the
other burden of proof instructions above. It is included here for two reasons. First, it supersedes IPI1 21.07,
which is no longer accurate for cases based on causes of action accruing on and after November 25, 1986.
In such cases IPI 21.07 should not be used. Second, it may be used in conjunction with a burden of proof
instruction other than those suggested in this chapter in cases where such an instruction is proper.
However, in those cases this instruction ordinarily should be incorporated into the burden of proof
instruction to which it relates.
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This language is appropriate in cases in which defendant, in his answer or other appropriate
pleading (735 ILCS 5/2-610(d) (1994)), has raised the issue of the plaintiff's contributory negligence and
where there is sufficient evidence of the plaintiff's contributory negligence to make a submissible issue
for the jury. Casey v. Baseden, 111 111.2d 341, 344; 490 N.E.2d 4, 5; 95 Ill.Dec. 531, 532 (1986) (in a
comparative negligence action, an instruction requiring defendant to prove plaintiff's negligence is
proper).

In a wrongful death or survival action, substitute “decedent” or decedent's name in place of
“plaintiff” whenever appropriate.
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22.00
BURDEN OF PROOF--RES IPSA LOQUITUR

22.01 Res Ipsa Loquitur--Burden Of Proof--No Contributory Negligence

[Under Count ,] The plaintiff has the burden of proving each of the following
propositions:

First: That [the plaintiff was injured] [or] [the plaintiff's property was damaged.]

Second: That the [injury [damage] was received from a [name of instrumentality, e.g., a
folding chair] which [was] [had been] under the defendant’s [control] [management].

Third: That in the normal course of events, the [injury] [damage] would not have
occurred if the defendant had used ordinary care while the [instrumentality] was under his
[control] [management].

If you find that each of these propositions has been proved, the law permits you to infer
from them that the defendant was negligent with respect to the [instrumentality] while it was
under his control or management.

If you do draw such an inference, and if you further find that the plaintiff's injury was
proximately caused by that negligence, your verdict shall be for the plaintiff under this Count.
On the other hand, if you find that any of these propositions has not been proved, or if you find
that the defendant used ordinary care for the safety of the plaintiff in his [control] [management]
of the [instrumentality], or if you find that the defendant's negligence, if any, was not a
proximate cause of the plaintiff's [injury] [damages], then your verdict shall be for the defendant
under this Count.

Notes on Use
“Highest degree of care consistent with the type of vehicle used and the practical operation of its
business as common carrier by (rail)” rather than “ordinary care” should be used when the case is one
involving a common carrier. See IP1 100.02.

Fill in the blanks with the name of the instrumentality under the defendant's management.

Use “had been” in the second element if the instrumentality was not under the defendant's control
at the time of the injury.

In professional negligence cases, use IP1 105.09.
Comment

The elements now necessary to establish a res ipsa loquitur case are:
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1. The result must be caused by an agency or instrumentality which was within the defendant's
control or management at the time of the injury or when the negligence, if any, occurred.

2. The result must be one which normally does not occur without negligence in the control or
management of the agency or instrumentality.

The former requirement of proving the plaintiff's due care has been eliminated with the adoption
of comparative negligence in Alvis v. Ribar, 85 111.2d 1, 421 N.E.2d 886, 52 11l.Dec. 23 (1981); Dyback v.
Weber, 114 111.2d 232, 500 N.E.2d 8, 102 Ill.Dec. 386 (1986); Daniels v. Standard Oil Realty Corp., 145
1.App.3d 363, 495 N.E.2d 1019, 99 Ill.Dec. 284 (1st Dist.1986); Mileur v. Briggerman, 110 Ill.App.3d
721, 442 N.E.2d 1356, 66 111.Dec. 443 (5th Dist.1982).

The agency or instrumentality which causes the injury need not be in the control or management
of the defendant at the time the injury occurs. It is sufficient if the instrumentality has been in the control
of the defendant at a time prior to the injury and there is insufficient evidence of an intervening cause to
explain the occurrence since the instrumentality left the defendant's control. Cobb v. Marshall Field &
Co., 22 lll.App.2d 143, 152; 159 N.E.2d 520, 524 (1st Dist.1959).

The element “Second” uses the terms “control” and “management” rather than “exclusive
control.” The lllinois Supreme Court recognizes that it is not always necessary that the instrumentality
have been in the “exclusive” control of the defendant at the relevant time. Lynch v. Precision Mach. Shop,
Ltd., 93 1ll.2d 266, 443 N.E.2d 569, 66 Ill.Dec. 643 (1982). The standard of control is a flexible one--
sufficient control, under the facts of each case, to infer that it was defendant who was responsible for the
negligence, if any, that caused the injury. Douglas v. Board of Education, 127 Ill.App.3d 79, 468 N.E.2d
473, 82 111.Dec. 211 (1st Dist.1984). It is not necessary that the defendant have had actual physical control
if the defendant at all relevant times had a duty to maintain or supervise the instrumentality in question.
Lynch, supra; Metz v. Central Ill. Elec. & Gas Co., 32 Ill.2d 446, 207 N.E.2d 305 (1965).

Whether the maxim, res ipsa loquitur, may be applied in a given case is a question of law, but
whether the presumption arising when the maxim has been applied has been overcome by proof is a
question of fact. McCleod v. Nel-Co Corp., 350 Ill.App. 216, 112 N.E.2d 501 (2d Dist.1953); Roberts v.
Economy Cabs, 285 I1l.App. 424, 2 N.E.2d 128 (4th Dist.1936).

The presumption of negligence is not a true presumption. It is an instructed inference of fact and
is circumstantial evidence to be considered by the jury. It does not vanish when defendant introduces
evidence of his due care in managing the injuring instrumentality, but remains in the case. The jury must
weigh the circumstantial evidence of the plaintiff against the direct evidence of the defendant. Cobb v.
Marshall Field & Co., 22 Ill.App.2d 143, 152; 159 N.E.2d 520, 524 (1st Dist.1959); Bornstein v.
Metropolitan Bottling Co., 26 N.J. 263, 270; 139 A.2d 404, 409 (1958); McCleod v. Nel-Co Corp., 350
L.App. 216, 112 N.E.2d 501 (2d Dist.1953); McCormick's Handbook of the Law of Evidence, §8309, 311
(E. Cleary, ed., 3d ed. 1984). In Dyback v. Weber, 114 111.2d 232, 500 N.E.2d 8, 102 Ill.Dec. 386 (1986),
the Court stated:

A plaintiff need not conclusively prove all the elements of res ipsa loquitur in order to invoke the
doctrine. He need only present evidence reasonably showing that elements exist that allow an
inference that the occurrence is one that ordinarily does not occur without negligence. [Citation.]
The inference that there was negligence does not disappear if the defendant simply presents direct
evidence to the contrary, but the defendant's evidence will be considered with all of the other
evidence in the case.

The application of the doctrine has been extended to medical malpractice and hospital negligence
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cases. Edgar County Bank & Trust Co. v. Paris Hosp., Inc., 57 111.2d 298, 312 N.E.2d 259 (1974); Spidle
v. Steward, 79 111.2d 1, 402 N.E.2d 216, 37 1ll.Dec. 326 (1980); McMillen v. Carlinville Area Hosp., 114
l.App.3d 732, 450 N.E.2d 5, 70 Ill.Dec. 792 (4th Dist.1983). In such cases, however, a different form of
the instruction is proper. See IP1 105.009.
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B22.01 Res Ipsa Loquitur--Burden Of Proof--Contributory Negligence

[Under Count .] The plaintiff has the burden of proving each of the following
propositions:

First: That [the plaintiff was injured] [or] [the plaintiff's property was damaged.]

Second: That the [injury] [damage] was received from a [name of instrumentality, e.g., a
folding chair] which [was] [had been] under the defendant's [control] [management].

Third: That in the normal course of events, the [injury] [damage] would not have
occurred if the defendant had used ordinary care while the [instrumentality] was under his
[control] [management].

If you find that each of these propositions has been proved, the law permits you to infer
from them that the defendant was negligent with respect to the [instrumentality] while it was
under his control or management.

If you do draw such an inference, and if you further find that the plaintiff's injury was
proximately caused by that negligence, you must next consider the defendant's claim that the
plaintiff was contributorily negligent.

As to that claim, the defendant has the burden of proving each of the following
propositions:

A: That the plaintiff acted or failed to act in one of the ways claimed by the defendant as
stated to you in these instructions and that in so acting, or failing to act, the plaintiff was
negligent;

B: That the plaintiff's negligence was a proximate cause of [his injury] [and] [the damage
to his property].

If you find from your consideration of all the evidence that the defendant has not proved
both of the propositions required of him, then your verdict shall be for the plaintiff and you shall
not reduce the plaintiff's damages.

If you find from your consideration of all the evidence that the defendant has proved both
of the propositions required of him, and if you find that the plaintiff's contributory negligence
was greater than 50% of the total proximate cause of the injury or damage for which recovery is
sought, then your verdict shall be for the defendant.

If you find from your consideration of all the evidence that the defendant has proved both
of the propositions required of him, and if you find that the plaintiff's contributory negligence
was 50% or less of the total proximate cause of the injury or damage for which recovery is
sought, then your verdict shall be for the plaintiff and you shall reduce the plaintiff's damages in
the manner stated to you in these instructions.
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On the other hand, if you find that any of the propositions required of the plaintiff has not
been proved, or if you find that the defendant used ordinary care for the safety of the plaintiff in
his [control] [management] of the [instrumentality], or if you find that the defendant's
negligence, if any, was not a proximate cause of the plaintiff's [injury] [damages], then your
verdict shall be for the defendant under this Count.

Notes on Use

This instruction has been modified to meet the requirements of P.A. 84-1431 effective for causes
of action accruing on and after November 25, 1986. See 735 ILCS 5/2-1107.1 (1994). For causes of
action accruing prior to November 25, 1986, use IPI 22.01 in lieu of this instruction. IPI 22.01 may be
used if there is no issue as to the plaintiff's contributory negligence.

Unlike the old version of IP1 22.01, this instruction is now a complete burden of proof instruction.
This instruction must be given with IPI 21.01, which defines the phrase “burden of proof.” IPI B21.07 has
been combined with this instruction, and therefore B21.07 should not be given when this instruction is
used.

“Highest degree of care consistent with the type of vehicle used and the practical operation of its
business as common carrier by (rail)” rather than “ordinary care” should be used when the case is one
involving a common carrier. See IP1 100.02.

Fill in the blanks with the name of the instrumentality under the defendant's management.

Use “had been” in the second element if the instrumentality was not under the defendant's control
at the time of the injury.

In professional negligence cases, use IPI1 105.009.

Comment
The elements now necessary to establish a res ipsa loquitur case are:

1. The result must be caused by an agency or instrumentality which was within the control or
management of the defendant at the time of the injury or when the negligence, if any, occurred.

2. The result must be one which normally does not occur without negligence in the control or
management of the agency or instrumentality.

The former requirement of proving the plaintiff's due care has been eliminated with the adoption
of comparative negligence in Alvis v. Ribar, 85 111.2d 1, 421 N.E.2d 886, 52 Ill.Dec. 23 (1981); Dyback v.
Weber, 114 111.2d 232, 500 N.E.2d 8, 102 Ill.Dec. 386 (1986); Daniels v. Standard Oil Realty Corp., 145
I11.App.3d 363, 495 N.E.2d 1019, 99 Ill.Dec. 284 (1st Dist.1986); Mileur v. Briggerman, 110 Ill.App.3d
721, 442 N.E.2d 1356, 66 111.Dec. 443 (5th Dist.1982).

The agency or instrumentality which causes the injury need not be in the control or management
of the defendant at the time the injury occurs. It is sufficient if the instrumentality has been in the control
of the defendant at a time prior to the injury and there is insufficient evidence of an intervening cause to
explain the occurrence since the instrumentality left the defendant's control. Cobb v. Marshall Field &

Section 22, Page 5 of 7



Co., 22 IIl.App.2d 143, 152; 159 N.E.2d 520, 524 (1st Dist.1959).

The element “Second” uses the terms *“control” and “management” rather than “exclusive
control.” The lllinois Supreme Court recognizes that it is not always necessary that the instrumentality
have been in the “exclusive” control of the defendant at the relevant time. Lynch v. Precision Machine
Shop, Ltd., 93 Ill.2d 266, 443 N.E.2d 569, 66 Ill.Dec. 643 (1982). The standard of control is a flexible
one--sufficient control, under the facts of each case, to infer that it was defendant who was responsible for
the negligence, if any, that caused the injury. Douglas v. Board of Education, 127 Ill.App.3d 79, 468
N.E.2d 473, 82 Ill.Dec. 211 (1st Dist.1984). It is not necessary that the defendant have had actual physical
control if the defendant at all relevant times had a duty to maintain or supervise the instrumentality in
guestion. Lynch, supra; Metz v. Central Ill. Elec. & Gas Co., 32 111.2d 446, 207 N.E.2d 305 (1965).

Whether the maxim, res ipsa loquitur, may be applied in a given case is a question of law, but
whether the presumption arising when the maxim has been applied has been overcome by proof is a
question of fact. McCleod v. Nel-Co Corp., 350 Ill.App. 216, 112 N.E.2d 501 (2d Dist.1953); Roberts v.
Economy Cabs, 285 IlIl.App. 424, 2 N.E.2d 128 (4th Dist.1936).

The presumption of negligence is not a true presumption. It is an instructed inference of fact and
is circumstantial evidence to be considered by the jury. It does not vanish when defendant introduces
evidence of his due care in managing the injuring instrumentality, but remains in the case. The jury must
weigh the circumstantial evidence of the plaintiff against the direct evidence of the defendant. Cobb v.
Marshall Field & Co., 22 1ll.App.2d 143, 152; 159 N.E.2d 520, 524 (1st Dist.1959); Bornstein v.
Metropolitan Bottling Co., 26 N.J. 263, 269-270; 139 A.2d 404, 409 (1958); McCleod v. Nel-Co Corp.,
350 Hl.App. 216, 112 N.E.2d 501 (2d Dist.1953); McCormick, Evidence, 88342, 344 (3d ed. 1984). In
Dyback v. Weber, 114 11l.2d 232, 500 N.E.2d 8, 102 Ill.Dec. 386 (1986), the Court stated:

A plaintiff need not conclusively prove all the elements of res ipsa loquitur in order to invoke the
doctrine. He need only present evidence reasonably showing that elements exist that allow an
inference that the occurrence is one that ordinarily does not occur without negligence. [Citation.]
The inference that there was negligence does not disappear if the defendant simply presents direct
evidence to the contrary, but the defendant's evidence will be considered with all of the other
evidence in the case.

The application of the doctrine has been extended to medical malpractice and hospital negligence
cases. Edgar County Bank & Trust Co. v. Paris Hosp., Inc., 57 11.2d 298, 312 N.E.2d 259 (1974); Spidle
v. Steward, 79 I11.2d 1, 402 N.E.2d 216, 37 lll.Dec. 326 (1980); McMillen v. Carlinville Area Hosp., 114
1.App.3d 732, 450 N.E.2d 5, 70 Ill.Dec. 792 (4th Dist.1983). In such cases, however, a different form of
the instruction is proper. See 1Pl 105.09.
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22.02 Res Ipsa Loquitur and Specific Negligence As Alternative Theories of Recovery

Under our law [a plaintiff] [[plaintiff's name]] may attempt to prove in either of two ways
that [a defendant] [[defendant's name]] was negligent. He may prove either what [a defendant]
[defendant's name] actually did or did not do, or, on the other hand, he may attempt to prove the
following propositions: [[complete this instruction by using IPl1 B22.01, omitting the first
sentence of that instruction.]]

Notes on Use

If the court allows both specific negligence and res ipsa loquitur to go to the jury, this instruction
should be used in lieu of IPI B22.01.
Comment

“If there is an inference of general negligence and proof of specific negligence, but
reasonable men may differ as to the effect of this evidence, it should then be for a jury to
determine under which theory, if any, the plaintiff should prevail.” Erckman v. Northern Ill. Gas
Co., 61 lll.App.2d 137, 149-150; 210 N.E.2d 42, 47, 48 (2d Dist.1965). Accord: Coffey v.
Brodsky, 165 I1ll.App.3d 14, 518 N.E.2d 638, 116 Ill.Dec. 16 (4th Dist.1987); Smith v. General
Paving Co., 24 1ll.App.3d 858, 321 N.E.2d 689 (3d Dist.1974); Freer v. Rowden, 108 Ill.App.2d
335, 341-342; 247 N.E.2d 635, 638-639 (4th Dist.1969); Decatur & Macon County Hosp. Ass'n
v. Erie City Iron Works, 75 1ll.App.2d 144, 160; 220 N.E.2d 590, 598 (4th Dist.1966); Turner v.
Wallace, 71 Ill.App.2d 160, 167-168; 217 N.E.2d 11, 14 (3d Dist.1966).
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23.00

ADMITTED LIABILITY

23.01A Admitted Fault Only

The defendant admits that [he] [she] [it] [was negligent] [produced an unreasonably
dangerous product] [other fault conduct]. You need only decide whether that [negligence]
[unreasonably dangerous product] [fault conduct] was a proximate cause of [injuries] [damages]
to the plaintiff, and, if so, what amount of money will reasonably and fairly compensate the

plaintiff for those [injuries] [damages].
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23.01B Admitted Fault and Causation

The defendant admits that [he] [she] [it] [was negligent] [produced an unreasonably
dangerous product] [other fault conduct]. The defendant also admits that [his] [her] [its]
[negligence] [unreasonably dangerous product] [other fault conduct] was a proximate cause of
[injuries] [damage] to the plaintiff. You need only decide what amount of money will reasonably
and fairly compensate the plaintiff for those [injuries] [damages].

Notes on Use

Permission to publish granted in 2003.

These two instructions replace the former 23.01 titled “Admitted Liability.” That concept can
mean different things to different people. Unless the instructions clearly state what is admitted and what
must be proved, there is a potential for confusion. Cf. Lawler v. MacDuff, 335 11l.App.3d 144, 268 Ill.Dec.
697, 779 N.E.2d 311 (2d Dist.2002).

The general and cautionary instruction, 1.03A or 1.03B, should not be repeated at the end of the
case. Either 23.01A or 23.01B should be used, depending on the scope of the admission of fault.

If a directed verdict has been entered on one or more claims, use 3.06.
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30.00
DAMAGE INSTRUCTIONS
INTRODUCTION

The following sets of instructions relate to damages for injury to person or property,
wrongful death, and injury to a spouse. Each series consists of a basic instruction stating that if
the defendant is found liable the jury is to award damages as proved by the evidence. Following
the basic instruction is a number of phrases setting out the various elements of damages. These
elements are to be inserted in the basic instruction when the evidence justifies their use.
Panepinto v. Morrison Hotel, Inc., 71 1ll.App.2d 319, 338; 218 N.E.2d 880, 890 (1st Dist.1966).
The omission of an element means the element is not to be considered by the jury. A separate
instruction to disregard that element is not required. Buckler v. Sinclair Ref. Co., 68 Ill.App.2d
283, 292-293; 216 N.E.2d 14, 19 (5th Dist.1966).

These instructions contemplate a case involving a single plaintiff and defendant.

This type of instruction eliminates any need for reiteration of the words, “if any,”
following each element of damages. No less than ten “if anys” appeared in a typical instruction
used before IPI in Krichbaum v. Chicago City Ry. Co., 207 Ill.App. 44 (1st Dist.1918). The
origin of the phrase is probably Martin v. Johnson, 89 Ill. 537, 538 (1878), in which the jurors
were instructed that they were the sole judges of the amount of damages which the plaintiff
should recover without being told that the damages should be determined from the evidence
introduced at the trial. The Court specifically held that it “was the province of the jury to
determine the damages plaintiff should recover, if any.” The general phraseology of the
instruction suggested in the Krichbaum decision requires that the “if any” ending be repeated
throughout the body of the charge.

The first paragraph of IP1 30.01, however, specifically informs the jurors that they may
compensate the plaintiff only for “any” of the elements of damages proved, and the concluding
paragraph of this instruction specifically tells the triers of the facts that whether “any” of the
elements of damages has been proved is for the jury to decide. This is sufficient safeguard that
the amount of damages will be based on the evidence.
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30.01 Measure of Damages--Personal and Property

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate him for any of the following elements of
damages proved by the evidence to have resulted from the [negligence] [wrongful conduct] [of
the defendant], [taking into consideration (the nature, extent and duration of the injury) (and) (the
aggravation of any pre-existing ailment or condition)].

[Here insert the elements of damages which have a basis in the evidence]

Whether any of these elements of damages has been proved by the evidence is for you to
determine.

Notes on Use

This instruction cannot be given in the form shown on this page. It must be completed by
selecting the appropriate elements of damages from among phrases IPI 30.04 through IP1 30.20.
The phrases so selected should reflect the relevant items of damage and be inserted between the
two paragraphs of 1P1 30.01.

The bracketed words “taking into consideration the nature, extent and duration of the
injury” are to be used only in cases involving an injury to the person. See comment to IP1 30.02.

The bracketed words “the aggravation of any pre-existing ailment or condition” are to be
used only in those cases where there is a claim that the plaintiff's injuries arose in whole or in
part from an aggravation of a pre-existing ailment or condition. See comment to IP1 30.03.

The bracketed words “wrongful conduct” in the first paragraph may be used instead of
“negligence” when the misconduct alleged includes a charge such as willful and wanton conduct
or other fault.

Other phrases may be substituted for the bracketed terms “negligence” or “wrongful
conduct” or “wrongful conduct of the defendant” where appropriate, such as “unreasonably
dangerous condition of the product.”

If the plaintiff sustained no impact to his body and his injury or illness resulted entirely
from emotional distress under circumstances where his injury or illness is compensable, insert at
the end of the first paragraph of the instruction the phrase “resulting from emotional distress.”

Comment

A bystander present in a zone of physical danger who, because of the defendant's
negligence, has a reasonable fear for his own safety is given a right of action for physical injury
or illness resulting from emotional distress caused by that fear. Rickey v. Chicago Transit Auth.,
98 Ill.2d 546, 457 N.E.2d 1, 75 lll.Dec. 211 (1983). This decision abrogated the former “impact
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rule” which required a bystander to have suffered a contemporaneous physical injury or impact
to permit recovery.

A cause of action is also available for the intentional infliction of emotional distress.
Knierim v. 1zzo, 22 111.2d 73, 174 N.E.2d 157 (1961).

The “aggravation of any pre-existing ailment or condition” is a factor but not an element
of damage. Luye v. Schopper, 348 Ill.App.3d 767, 284 Ill.Dec. 34, 809 N.E.2d 156 (1st
Dist.2004); Hess v. Espy, 351 HI.App.3d 490, 286 Ill.Dec. 213, 813 N.E.2d 270 (2nd Dist.2004);
Smith v. City of Evanston, 260 Ill.App.3d 925, 631 N.E.2d 1269, 197 Ill.Dec. 810 (1st
Dist.1984).
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30.02 Measure of Damages--Nature and Extent of Injury
[Withdrawn]
Comment

IPI 30.02 formerly read, “The nature, extent and duration of the injury.” Powers v.
Illinois Cent. Gulf R. Co., 91 1ll.2d 375, 438 N.E.2d 152, 63 Ill.Dec. 414 (1982), held that this is
not a separate element of damages. IPI 30.02 has therefore been deleted. However, in
determining damages the jury may consider the nature, extent and duration of the injury. See IPI
30.01.
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30.03 Measure of Damages--Aggravation of Pre-Existing Ailment or Condition
[Withdrawn]
Permission to withdraw granted in 2004.
Comment
IP1 30.03 formerly read, “The aggravation of any pre-existing ailment or condition.” It
has been deleted as a separate element of damage in light of Luye v. Schopper, 348 1ll.App.3d
767, 284 Ill.Dec. 34, 809 N.E.2d 156 (1st Dist.2004) and Hess v. Espy, 351 Ill.App.3d 490, 286

I11.Dec. 213, 813 N.E.2d 270 (2nd Dist.2004). However, in determining damages the jury may
consider the aggravation of any pre-existing ailment or condition. See IPI 30.01.
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30.04 Measure of Damages--Disfigurement
The disfigurement resulting from the injury.
Notes on Use

This element is to be inserted between the two paragraphs of IP1 30.01 when the evidence
justifies its use.

Comment
Disfigurement is recognized as a separate element of compensable damages in lIllinois.

Holston v. Sisters of the Third Order of St. Francis, 165 Il1l.2d 150, 175; 650 N.E.2d 985, 997;
209 Ill.Dec. 12, 24 (1995); Simon v. Kaplan, 321 Ill.App. 203, 52 N.E.2d 832 (1st Dist.1944).
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30.04.01 Measure of Damages--Disability/Loss of a Normal Life
[The disability experienced (and reasonably certain to be experienced in the future).]

[Loss of a normal life experienced (and reasonably certain to be experienced in the
future).]

Notes on Use

These are alternatives. One of these elements may be inserted between the two
paragraphs of IP1 30.01 when the evidence justifies its use.

Smith v. City of Evanston, 260 Ill.App.3d 925, 631 N.E.2d 1269, 197 Ill.Dec. 810 (1st
Dist.1994), disapproved of the term “disability,” holding that the phrase “loss of a normal life”
more accurately described this element of damages and would be less confusing to the jury. If
the trial court rules that the Smith case is applicable, then the phrase “loss of a normal life” may
be substituted for the term “disability” and the Committee recommends that IP1 30.04.02 also be
given.

Torres v. Irving Press, Inc., 303 1ll.App.3d 151, 707 N.E.2d 248, 236 Ill.Dec. 403 (1st
Dist.1999), [leave to appeal denied] disapproved of the term “loss of a normal life,” holding that
“disability” was the appropriate element of damages on which the jury should be instructed.

If “disability” is chosen, do not give IP1 30.04.02.
Comment

Disability is recognized as a separate element of compensable damages in Illinois.
Holston v. Sisters of the Third Order of St. Francis, 165 Ill.2d 150, 175; 650 N.E.2d 985, 997;
209 1ll.Dec. 12, 24 (1995), Krichbaum v. Chicago City Ry. Co., 207 lll.App. 44 (1st Dist.1917);
and Torres v. Irving Press, Inc., 303 1ll.LApp.3d 151, 707 N.E.2d 248, 236 Ill.Dec. 403 (1st
Dist.1999), [leave to appeal denied].

Loss of a normal life is recognized as a separate element of compensable damages in
Illinois. Smith v. City of Evanston, 260 Ill.App.3d 925, 631 N.E.2d 1269, 197 Ill.Dec. 810 (1st
Dist.1994); Zuder v. Gibson, 288 Ill.App.3d 329, 680 N.E.2d 483, 223 Ill.Dec. 750 (2d
Dist.1997), Abbinante v. O'Connell, 277 11l.App.3d 1046, 662 N.E.2d 126, 214 Ill.Dec. 772 (3d
Dist.1996); Knight v. Lord, 271 Ill.App.3d 581, 648 N.E.2d 617, 207 Ill.Dec. 917 (4th
Dist.1995); and VanHolt v. National Railroad Passenger Corp., 283 Ill.App.3d 62, 669 N.E.2d
1288, 218 Ill.Dec. 762 (1st Dist.1996).

The Committee recommends that either “disability” or “loss of a normal life” be used,
but not both.
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30.04.02 Loss of a Normal Life--Definition

When 1 use the expression “loss of a normal life”, | mean the temporary or permanent
diminished ability to enjoy life. This includes a person's inability to pursue the pleasurable
aspects of life.

Notes on Use

The Committee recommends that this instruction be used if the option in IPI 30.04.01
concerning loss of a normal life is given.

Comment

This definition is derived from Smith v. City of Evanston, 260 1ll.App.3d 925, 631 N.E.2d
1269, 197 Ill.Dec. 810 (1st Dist.1994). Defining loss of a normal life in this manner when it is
given as an element of compensable damages was approved in Zuder v. Gibson, 288 Ill.App.3d
329, 680 N.E.2d 483, 223 Ill.Dec. 750 (2d Dist.1997); Abbinante v. O'Connell, 277 1ll.App.3d
1046, 662 N.E.2d 126, 214 Ill.Dec. 772 (3d Dist.1996); and VanHolt v. National Railroad
Passenger Corp., 283 1ll.App.3d 62, 669 N.E.2d 1288, 218 Ill.Dec. 762 (1st Dist.1996).

No holding requiring the use of a definition of loss of a normal life exists. Decisions
approving the use of a definition of this element are Abbinante v. O'Connell, 277 1ll.App.3d
1046, 662 N.E.2d 126, 214 1ll.Dec. 772 (3d Dist.1996) and Knight v. Lord, 271 1ll.App.3d 581,
648 N.E.2d 617, 207 1ll.Dec. 917 (4th Dist.1995). Decisions considering this element where no
definition was given are Slavin v. Saltzman, 268 Ill.App.3d 392, 643 N.E.2d 1383, 205 Ill.Dec.
776 (2d Dist.1994) [overruled on other grounds in Zuder v. Gibson, 288 Ill.App.3d 329, 680
N.E.2d 483, 223 Ill.Dec. 750 (2d Dist.1997)]; White v. Lueth, 283 Ill.App.3d 714, 670 N.E.2d
1143, 219 Ill.Dec. 255 (3d Dist.1996); Smith v. City of Evanston, 260 Ill.App.3d 925, 631 N.E.2d
1269, 197 1ll.Dec. 810 (1st Dist.1994); Sands v. Glass, 267 11l.App.3d 45, 640 N.E.2d 996, 203
I1l.Dec. 846 (2d Dist.1994); and Martin v. Cain, 219 Ill.App.3d 110, 578 N.E.2d 1161, 161
I11.Dec. 515 (5th Dist.1991).
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30.04.03 Increased Risk of Harm--Measure of Damages

The increased risk of future [specific condition] [harm] resulting from the [injury]
[injuries] [condition] [conditions].

Permission to publish 30.04.03, 30.04.04 granted in 2004.
Notes on Use

This instruction should be inserted into the 30.01 instruction in a case where the damages
claimed are within the scope of the ruling in Dillon v. Evanston Hospital, 199 Ill.2d 483, 264
I1.Dec. 653, 771 N.E.2d 357 (2002). When this instruction is used, IPI 30.04.04 must also be
used.

Comment

Dillon v. Evanston Hospital, 199 Ill.2d 483, 264 Ill.Dec. 653, 771 N.E.2d 357 (2002)
established that a plaintiff could obtain an instruction seeking damages for future harm in some
circumstances where the harm is less than 50% likely to occur. In those cases, damages for future
harm can be obtained but only to the percentage extent that such harm is likely to occur. The
Court established a formula multiplying the value of the future harm if certain to occur by the
percentage likelihood that the future harm will occur. Dillon v. Evanston Hospital, supra at 506.
That formula is set forth in IP1 30.04.04.

See the discussion in Lewis v. Lead Industries, 342 Ill.App.3d 95, 101, 109; 793 N.E.2d
869; 276 Ill.Dec. 110 (1st Dist.2003), about whether a “present injury” distinct from the future
harm is required under Dillon to warrant this instruction. Cf. Dillon, supra at 498, 501, 506.
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30.04.04 Increased Risk of Harm--Calculation

To compute damages for increased risk of future [specific condition] [harm] only, you
must multiply the total compensation to which the plaintiff would be entitled if [specific
condition] were certain to occur by the proven probability that [specific condition] will in fact
occur.

[You do not reduce future damages by this formula if those damages are more [likely
than not] [probably true than not true] to occur.]

Notes on Use
This instruction should be given whenever IP1 30.04.03 is given.

Neither this instruction nor IPI 30.04.03 should be given unless the plaintiff claims
damages that are less than 50% certain to occur.

A plaintiff is entitled to all future damages proven more likely than not to occur. It has
never been plaintiff's burden to establish future damages with 100% certainty to recover full
compensation for those damages. Reducing damages for future losses, where the likelihood of
occurrence is greater than 50%, is not permissible, and these two instructions should not be used
in such a case. If the plaintiff seeks compensation for future damages established by less than a
50% certainty, then IP1 30.04.03 and IPI 30.04.04 should be given.

Care must be used in drafting instructions where some of the future damages are
established by greater than a 50% likelihood of occurrence, and some by less than a 50%
likelihood of occurrence. Identifying conditions for which future damages are sought in IPI
30.04.04 should obviate any potential jury confusion. Future damages which are more than 50%
likely to occur should not be reduced by this formula.

The second paragraph should only be used when the plaintiff is seeking both Dillon type
future damages and future damages that are more likely than not to occur. See Notes on Use at
IP1 30.04.03 concerning the verdict.

The committee envisions the itemized verdict form to appear something like the
following sample (with other elements of damages also listed if appropriate).

VERDICT

We, the jury, find for ([plaintiff's name]) and against ([defendant's name]). We assess the
damages in the sum of $ , itemized as follows:

The increased risk of future [condition] [harm] resulting from the [injury] [injuries]
[condition] [conditions] is itemized as follows:

[Medical expenses:] $
[Disfigurement:] $
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[Disability:] $

[Loss of normal life:] $

[Pain and suffering:] $

[Time] [Earnings] [Profits] [Salaries]

[Benefits] lost: $

[Risk of future harm:]
Medical expenses
Disfigurement
Loss of normal life
Pain and suffering

TOTAL

& H B BH P

The LIKELIHOQD that the future [condition] [harm] will occur is %

The TOTAL DAMAGES multiplied by the LIKELIHOOQOD that they are going to occur is
[TOTAL DAMAGES] x % [LIKELIHOOD] =
TOTAL DAMAGES $
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30.04.05 Measure of Damages--Shortened Life Expectancy
Shortened life expectancy.
Instruction, Notes on Use and Comment approved May 2008.
Notes on Use

This instruction is appropriate if there is evidence that plaintiff's life expectancy has been
shortened by the tort. It should appear as a separate element of damages on the verdict form.

This element of damages may be used in cases where the court also instructs on disability
or loss of a normal life, where such evidence is present. IPI 34.01 should be given with this
instruction.

Comment

The element “shortened life expectancy” can arise when the tort causes a plaintiff to be
likely to die prematurely. Dillon v. Evanston Hosp., 199 Ill.2d 483, 500 (2002) supports this
element of damages. See DePass v. United States, 721 F.2d 203, 208 (7th Cir. 1983) (Posner, J.
dissenting) citing out of state cases to support the conclusion that Illinois law does not permit a
tortfeasor to get off scot-free because, instead of killing the victim, he inflicts an injury that is
likely to shorten the victim's life. Shortened life expectancy is recognized as a separate element
of compensable damages in Bauer ex rel. Bauer v. Memorial Hosp., 377 1ll.App.3d 895, 920-921
(5th Dist. 2007).
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30.05 Measure of Damages--Pain and Suffering--Past and Future

The pain and suffering experienced [and reasonably certain to be experienced in the
future] as a result of the injuries.

Notes on Use

This element is to be inserted between the two paragraphs of IP1 30.01 when the evidence
justifies its use. To warrant inclusion of the bracketed material relating to future pain and
suffering, there must be evidence that such pain and suffering is reasonably certain to occur in
the future.

Comment

Pain and suffering are compensable elements of damages. Donk Bros. Coal & Coke Co.
v. Thil, 228 Ill. 233, 241; 81 N.E. 857, 860 (1907); Krichbaum v. Chicago City Ry. Co., 207
IIl.App. 44 (1st Dist.1917); McDaniels v. Terminal R.R. Ass'n, 302 Ill.App. 332, 350; 23 N.E.2d
785, 793 (4th Dist.1939). These elements are not included in “disability.” Wood v. Mobil Chem.
Co., 50 Ill.App.3d 465, 476; 365 N.E.2d 1087, 1095; 8 Ill.Dec. 701, 709 (5th Dist.1977).
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30.05.01 Measure of Damages--Emotional Distress--Past and Future

The emotional distress experienced [and reasonably certain to be experienced in the
future].

Notes on Use and Comment Revised May, 2016.
Notes on Use

This element is to be inserted between the two paragraphs of IP1 30.01 when the evidence
justifies its use and when the court rules that damages for emotional distress can be claimed.

In Thornton v. Garcini, 237 111.2d 100, 928 N.E.2d 804, 809, 340 Ill.Dec. 557, 562
(2010), the Hllinois Supreme Court held that expert testimony is not required to recover damages
for emotional distress, overruling Hiscott v. Peters, 324 1ll.App.3d 114 at 126, 754 N.E.2d 839 at
850, 257 1ll.Dec 847 at 858 (2d Dist. 2001) which held that expert testimony was required to
recover damages for emotional distress. Hiscott involved an appeal from a verdict for the
plaintiff in a motor vehicle collision where the jury returned an itemized verdict for past medical
expense, past pain and suffering, future pain and suffering, disability, disfigurement and
emotional distress. See Notes on Use for B45.03A and B45.03A2 for itemization of damages on
the verdict form to provide separate lines for past and future loss.

Comment

Where the plaintiff has sustained personal injuries due to the defendant’s negligence or
other personal tort, the plaintiff is entitled to recover all damages which are the natural and
proximate result of the tort. City of Chicago v. McLean, 133 Ill. 148, 153, 24 N.E.527, 528
(1890). Where the defendant’s negligence inflicts an immediate physical injury, Illinois courts
allow recovery for the mental disturbance accompanying the injury. In Babikian v. Mruz, 2011
IL App (1%) 102579, 956 N.E.2d 959, 353 Ill. Dec. 831, the jury returned a verdict for the
plaintiff in a medical malpractice action with separate line items for pain and suffering for
permanent abdominal pain and emotional distress for a decline in her mental health. The
appellate court rejected the defendant’s claim that the award of emotional distress damages were
duplicative of the plaintiff’s recovery for pain and suffering. The court also rejected defendant’s
contention that emotional distress damages are allowed only in causes of action for intentional or
negligent infliction of emotional distress. The court held that the rule in Illinois is just the
opposite, that damages for emotional distress are available to prevailing plaintiffs in cases
involving personal torts such as medical negligence, citing Clark v. Children’s Memorial
Hospital, 2011 IL 108656, 353 Ill. Dec. 254, 955 N.E.2d 1065 (2011), a wrongful birth case. Id.
119, 956 N.E.2d at 964, 353 Ill. Dec. at 836. See also Cummings v. Jha, 394 Ill. App. 3d 439,
915 N.E.2d 908, 333 Ill. Dec. 837 (5" Dist. 2009) where the court affirmed a medical
malpractice verdict for plaintiff including separate line items for pain and suffering and mental
distress.

Also, under certain circumstances, a plaintiff can recover damages for negligent infliction
of emotional distress even in the absence of a physical impact. Rickey v. Chicago Transit Auth.,
98 Ill.2d 546, 457 N.E.2d 1, 75 Ill.Dec. 211 (1983); Corgan v. Muehling, 143 Ill.2d 296, 574
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N.E.2d 602, 158 Ill.Dec. 489 (1991); Lewis v. Westinghouse Electric Corp., 139 Ill.App.3d 634,
487 N.E.2d 1071, 94 Ill.Dec. 194 (1st Dist.1985); Courtney v. St. Joseph Hosp., 149 Ill.App.3d
397, 500 N.E.2d 703, 102 Ill.Dec. 810 (1st Dist.1986); Robbins v. Kass, 163 Ill.App.3d 927, 516
N.E.2d 1023, 114 Ill.Dec. 868 (2d Dist.1987); Koeller v. Cook County, 180 Ill.App.3d 425, 535
N.E.2d 1118, 129 Ill.Dec. 353 (1st Dist.1989); Seef v. Sutkus, 205 Ill.App.3d 312, 562 N.E.2d
606, 150 Ill.Dec. 76 (1st Dist.1990), aff'd on other grounds, 145 111.2d 336, 583 N.E.2d 510, 164
I11.Dec. 594 (1991); Allen v. Otis Elevator Co., 206 Ill.App.3d 173, 563 N.E.2d 826, 150 Ill.Dec.
699 (1st Dist.1990); Hayes v. Illinois Power Co., 225 Ill.App.3d 819, 587 N.E.2d 559, 167
I11.Dec. 290 (4th Dist.1992); Leonard v. Kurtz, 234 11l.App.3d 553, 600 N.E.2d 896, 175 Ill.Dec.
653 (3d Dist.1992); Jarka v. Yellow Cab Co., 265 Ill.App.3d 366, 637 N.E.2d 1096, 202 Ill.Dec.
360 (1st Dist.1994). See also Kapoulas v. Williams Ins. Agency, Inc., 11 F.3d 1380 (7th
Cir.1993).

The United States Supreme Court has recognized a cause of action for negligent infliction
of emotional distress under the Federal Employers' Liability Act. Consolidated Rail Corp. v.
Gottshall, 512 U.S. 532, 114 S.Ct. 2396, 129 L.Ed.2d 427 (1994). See Chapter 160, infra.
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30.06 Measure of Damages--Medical Expense--Past and Future--Adult Plaintiff,
Emancipated Minor, or Minor Whose Parent Has Assigned Claim to Minor

The reasonable expense of necessary medical care, treatment, and services received [and
the present cash value of the reasonable expenses of medical care, treatment and services
reasonably certain to be received in the future].

Notes on Use

This element is to be inserted between the two paragraphs of IP1 30.01 when the evidence
justifies its use. To warrant inclusion of the bracketed material relating to future medical
expenses, there must be evidence that such expenses are reasonably certain to be incurred.

If the plaintiff is @ minor or minor's representative and the right to recover these expenses
during minority has not been assigned to the minor, use IPI 30.08.

Comment

The reasonable expense of necessary medical care is an element of damages. Donk Bros.
Coal & Coke Co. v. Thil, 228 1ll. 233, 241; 81 N.E. 857, 860 (1907).

In actions for damages arising out of an injury to an unemancipated minor, the items of
damage listed in this element are recoverable by the parents. Reimers v. Honda Motor Co., 150
11.App.3d 840, 502 N.E.2d 428, 429-430; 104 Ill.Dec. 165, 166-167 (1st Dist.1986); Curtis v.
County of Cook, 109 Ill.App.3d 400, 440 N.E.2d 942, 947; 65 Ill.Dec. 87, 92 (1st Dist.1982),
judgment aff'd in part, rev'd in part, on other grounds, 98 111.2d 158, 456 N.E.2d 116, 74 1ll.Dec.
614 (1983). However, the usual practice in Illinois is to sue for those damages in the minor's
action. This is accomplished by alleging an assignment, or waiver or relinquishment by the
parents of their right to recover these damages. Curtis v. Lowe, 338 Ill.App. 463, 87 N.E.2d 865
(2d Dist.1949).

A derivative action for medical expenses arising under § 15 of the Husband and Wife Act
(750 ILCS 65/15) tolls during the child's infancy and must be filed within two years of the child
reaching eighteen years of age. 735 ILCS 5/13-203, 5/13-211.

An individual is not entitled to recover for the value of free hospital, nursing and medical
services that he has obtained without expense, obligation, or liability. Peterson v. Lou Bachrodt
Chevrolet, 76 111.2d 353, 392 N.E.2d 1, 5; 29 lll.Dec. 444, 448 (1979).

On the issue of present cash value, see the 34.00 series.
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30.07 Measure of Damages--Loss of Earnings or Profits--Past and Future--Adult Plaintiff,
Emancipated Minor, or Minor Whose Parent Has Assigned Claim to Minor

[The value of (time) (earnings) (profits) (salaries) (benefits) lost] [.] [and] [(T)he present
cash value of the (time) (earnings) (profits) (salaries) (benefits) reasonably certain to be lost in
the future].

Notes on Use

One or more of these elements is to be inserted between the two paragraphs of I1P1 30.01
when the evidence justifies its use.

If the plaintiff is @ minor or minor's representative and the right to recover these expenses
during minority has not been assigned to the minor, use IPI 30.08.
Comment

The first phrase of this instruction concerns earnings and profits lost prior to trial.

With reference to past lost time, an injured party may recover for the time lost even
though he was paid his regular wage during incapacitation. Hoobler v. Voelpel, 246 1l1l.App. 69
(2d Dist.1927); Cooney v. Hughes, 310 Il.App. 371, 34 N.E.2d 566 (1st Dist.1941) (loss
incurred by unemployed plaintiff who provided services in the home); Jerrell v. Harrisburg Fair
& Park Ass'n, 215 Ill.App. 273, 280 (4th Dist.1919) (plaintiff must present evidence of lost
earnings, time or wages); Wever v. Staggs, 264 Ill.App. 556, 564 (3d Dist.1932) (homemaker's
lost services are a proper element of damages if value of lost services is established); McManus
v. Feist, 76 1ll.App.2d 99, 106-107; 221 N.E.2d 418, 421-422 (4th Dist.1966).

The second portion of this instruction includes diminution of the plaintiff's capacity to
earn. It may be based upon inability to earn in occupations or fields of endeavor like or unlike his
past earning experience, so long as his lost capacity to earn is established by the evidence.
Consequently, damages incurred as a result of impaired earning capacity are not necessarily
measured by proof of past lost wages. Buckler v. Sinclair Ref. Co., 68 Ill.App.2d 283, 216
N.E.2d 14 (5th Dist.1966). The element of damages for future lost earnings does not depend on
whether the injured party was employed on the date of the occurrence. Casey v. Baseden, 131
I11.LApp.3d 716, 475 N.E.2d 1375, 86 Ill.Dec. 808 (5th Dist.1985), aff'd, 111 1ll.2d 341, 490
N.E.2d 4, 95 Ill.Dec. 531 (1986). The instruction may also be proper even though he was
employed at the time of trial and earning more than at the time of his injury. Jackson v. Illinois
Cent. Gulf R. Co., 18 Ill.App.3d 680, 309 N.E.2d 680, 688 (1st Dist.1974).

In actions for damages arising out of an injury to an unemancipated minor, the loss of
earnings during minority are recoverable by the parents. Ferreira v. Diller, 176 Ill.App. 447 (3d
Dist.1912); Barrett v. Riley, 42 Ill.App. 258 (2d Dist.1891). However, the usual practice in
Illinois is to sue for these damages in the minor's action. This is accomplished by alleging an
assignment, or waiver or relinquishment by the parents of their right to recover these damages.
Curtis v. Lowe, 338 Ill.App. 463, 87 N.E.2d 865 (2d Dist.1949).
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735 ILCS 5/13-203 (1994) provides that a derivative claim (i.e., a right of action arising
out of an injury to the person of another) is governed by the same limitation period as is the
action for damages for injury to such other person.

On the issue of present cash value, see the 34.00 series.
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30.08 Measure of Damages--Loss of Future Earnings--Future Medical Expenses--Minor
Plaintiff

The present cash value of (time) (earnings) (profits) (salaries) (benefits) [(medical) care,
treatment, and services] (caretaking expense) reasonably certain to be lost (or incurred) in the
future after the plaintiff has reached the age of eighteen.

Notes on Use

This element is to be inserted between the two paragraphs of IP1 30.01 when the evidence
justifies its use.

The legal age of majority is 18 years. 755 ILCS 5/11-1 (1994). Before age 18, the parents
are entitled to the earnings if the minor is unemancipated.

If the parents' right to recover medical expenses during the child's minority has been
assigned to the child, then the child can recover all such expenses, not merely those commencing
with his majority. In such cases, therefore, do not include the bracketed material concerning
medical expenses in this instruction; use IP1 30.06 instead. If the assignment includes caretaking
expenses, and there is evidence of such expenses, omit the bracketed reference to caretaking
expenses and use IPI 30.009.

Similarly, if the parents have assigned to the child their right to recover for any earnings
he may have during his minority, and there is evidence to support such earnings, use IPI 30.07 in
lieu of this instruction.

Comment

In actions for damages arising out of an injury to an unemancipated minor, the loss of
earnings, medical and caretaking expense during the child's minority are recoverable by the
parents. The child, therefore, is limited to the loss of earnings, medical or caretaking expense he
would have incurred after reaching his majority. Wolczek v. Public Service Co. of N. Ill., 342 1lI.
482, 496; 174 N.E. 577, 583 (1930). The usual practice in lllinois, however, is to sue for all
damages in the minor's action. This is accomplished by alleging an assignment, or waiver or
relinquishment by the parents of their right to recover these damages. Curtis v. Lowe, 338
I.App. 463, 87 N.E.2d 865 (2d Dist.1949). See Comment to IP1 B11.06.01.

On the issue of present cash value, see the 34.00 series.
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30.09 Measure of Damages--Caretaking Expenses, Necessary Help--Past and Future--Adult
Plaintiff, Emancipated Minor, or Minor Whose Parent Has Assigned Claim to Minor

The reasonable expense of necessary help [and the present cash value of such expense
reasonably certain to be required in the future].

Instruction and Comment revised January 2010.
Notes on Use

This element is to be inserted between the paragraphs of IPI 30.01 when the evidence
justifies its use.

To include the bracketed material relating to future caretaking expense, there must be
evidence that such expense is reasonably certain to be incurred in the future.

If the plaintiff is @ minor or minor's representative and the right to recover these expenses
during minority has not been assigned to the minor, use IPI 30.08.

Comment

Plaintiff is entitled to recover all damages that naturally and proximately flow from the
tort. Horan v. Klein's-Sheridan, Inc., 62 Ill.App.2d 455, 459, 211 N.E.2d 116, 118 (3d Dist.
1965). Incidental caretaker expenses resulting from personal injuries are therefore appropriate
elements of damages. Hoobler v. Voelpel, 246 Ill.App. 69 (2d Dist. 1927) (court allowed
recovery of expense of hiring help in plaintiff's home during convalescence). Recovery is not
limited to caretaking expenses incurred in the home, however, and extends to all necessary help
reasonably incurred as a result of the injury suffered. In North Chicago St. R. Co. v. Zeiger, 182
I11. 9, 54 N.E. 1006 (1899), the Illinois Supreme Court approved the use of this instruction where
plaintiff, a butcher employing 25 workers, had to pay a substitute superintendent to perform
plaintiff's duties for a period of five months after his accident. Worley v. Barger, 347 1ll.App.3d
492, 807 N.E.2d 1222, 283 Ill. Dec. 381(5th Dist. 2004) (the court noted plaintiff should be
permitted to seek recovery for the reasonable value of caretaking services that would have been
allowed had someone been employed to care for her child).

On the issue of present cash value, see the 34.00 series.
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30.10 Measure of Damages--Damage to Personal Property--Repairs and Depreciation or
Difference in Value Before and After Damage

The damage to property, determined by the lesser of two figures which are calculated as
follows:

One figure is the reasonable expense of necessary repair of the property plus the
difference between the fair market value of the property immediately before the occurrence and
its fair market value after the property is repaired.

The other figure is the difference between the fair market value of the property
immediately before the occurrence and the fair market value of the unrepaired property
immediately after the occurrence.

You may award as damages the lesser of these two figures only.
Notes on Use

This instruction is not to be used alone, but it is to be inserted between the two
paragraphs of IP1 30.01 when the evidence justifies its use.

If there is no claim that the repaired property has depreciated in value, use IPI 30.11.

If the cost of repairs plus depreciation will be less than the difference in value between
the damaged and undamaged property, use IPI 30.12.

If only the reasonable expense of necessary repairs is claimed and that is less than the
difference in value of the property before and after the damage, use 1PI 30.13.

If the difference in the value of property before and after it was damaged is less than the
reasonable cost of repairs, use IPI 30.14.

This instruction should not be used for damages to real estate or improvements thereon.
See IP1 30.17 to 30.20. Where real and personal property claims occur together, use instructions
for both where appropriate, and substitute the name of the personal property item instead of
“property” in the introductory clause.

Comment

Since compensatory damages are only to make a party whole, and not to enable him to
make a profit on the transaction, a party may recover the reasonable expense of necessary repairs
plus any difference between the value of the property immediately before the occurrence and
after it has been repaired, provided that these amounts do not exceed the difference between the
value of the undamaged and damaged property. Santiemmo v. Days Transfer, Inc., 9 Ill.App.2d
487, 502; 133 N.E.2d 539, 546 (1st Dist.1956) (a verdict of $4,417.16, representing the costs of
repairs, was reduced by $717.76 to equal highest estimate of the value of the truck before it was
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damaged); McDonell v. Lake Erie & W. Ry. Co., 208 Ill.App. 442, 454 (2d Dist.1917)
(“Sometimes, after the repairs, the property is still not as good as it was before, and then the
difference between the value of the property after it has been repaired and the value of the
property before the injury should be added to make up the loss.”); Welter v. Schell, 252 11l.App.
586, 589-590 (1st Dist.1929) (plaintiff recovered $423.25 for repairs and $475 for depreciation
after repair on his automobile which was worth $2,200 immediately before being damaged). See
generally Fowler, Loss of Earnings and Property Damage, 1956 U. Ill. L.F. 453, 462-465.
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30.11 Measure of Damages--Damage to Personal Property--Repairs or Difference In Value
Before and After Damage

The damage to property, determined by the lesser of (1) the reasonable expense of
necessary repairs to the property or (2) the difference between the fair market value of the
property immediately before the occurrence and its fair market value immediately after the
occurrence.

Notes on Use

This instruction is to be used as an alternative to IP1 30.10 if there is no claim that the
property after repairs has suffered reduction in fair market value. The instruction is not to be
used alone, but is to be inserted between the two paragraphs of IPI 30.01 when the evidence
justifies its use.

This instruction is to be used when there is an issue as to whether the cost of repairs or
the difference in value of the property before and after it is damaged is the lesser amount. When
the cost of repairs is admittedly the lesser amount, use IP1 30.13; when the converse is true, use
IP1 30.14.

This instruction should not be used for damages to real estate or improvements thereon.
See IP1 30.17 to 30.20. Where real and personal property claims occur together, use instructions

for both where appropriate, and substitute the name of the personal property item instead of
“property” in the introductory clause.

Comment

See Comment to IPI 30.10.
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30.12 Measure of Damages--Damage to Personal Property--Cost of Repairs and
Depreciation of Repaired Property

The reasonable expense of necessary repairs to the property which was damaged plus the
difference between the fair market value of the property immediately before the occurrence and
its fair market value after it is repaired.

Notes on Use

The instruction is not to be used alone, but is to be inserted between the two paragraphs
of IPI 30.01 when the evidence justifies its use.

This instruction is to be used as an alternative to IP1 30.10 where the costs of repairs plus
depreciation is less than the difference in value between the damaged and undamaged property.

This instruction should not be used for damages to real estate or improvements thereon.
See IP1 30.17 to 30.20. Where real and personal property claims occur together, use instructions
for both where appropriate, and substitute the name of the personal property item instead of
“property” in the introductory clause.

Comment

McDonell v. Lake Erie & W. Ry. Co., 208 Ill.App. 442, 452 (2d Dist.1917) (“Sometimes,
after the repairs, the property is still not as good as it was before, and then the difference between
the value of the property after it has been repaired and the value of the property before the injury
should be added to make up the loss.”); Welter v. Schell, 252 IIl.App. 586, 589-590 (1st
Dist.1929) (plaintiff recovered $423.25 for repairs and $475 for depreciation for damage to his
automobile  which was worth  $2,200 immediately before being damaged).
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30.13 Measure of Damages--Damage to Personal Property--Repairs

The damage to property, determined by the reasonable expense of necessary repairs to the
property which was damaged.

Notes on Use

The instruction is not to be used alone, but is to be inserted between the two paragraphs
of IPI 30.01 when the evidence justifies its use.

This instruction is to be used as an alternative to IP1 30.10 if only the reasonable expense
of necessary repairs is claimed and that is less than the difference in value of the property before
and after the damage.

This instruction should not be used for damages to real estate or improvements thereon.
See IP1 30.17 to 30.20. Where real and personal property claims occur together, use instructions
for both where appropriate, and substitute the name of the personal property item instead of
“property” in the introductory clause.

Comment

Repairs to damaged property are recognized as a compensable element of damages.
McDonell v. Lake Erie & W. Ry. Co., 208 IlL.App. 442, 450 (2d Dist.1917).
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30.14 Measure of Damages--Damage to Personal Property--Difference in Value Before and
After Damage

The damage to property, determined by the difference between its fair market value
immediately before the occurrence and its fair market value immediately after the occurrence.

Notes on Use

This instruction is to be used as an alternative to IP1 30.10 if the difference in the value of
property before and after it was damaged is less than the reasonable cost of repairs. The
instruction is not to be used alone, but is to be inserted between the two paragraphs of IPI 30.01
when the evidence justifies its use.

This instruction is appropriate only where the property, though destroyed or damaged
beyond repair, is still in existence and has salvage value. If the property is not in existence or if it
lacks salvage value, IP1 30.15 is appropriate.

This instruction should not be used for damages to real estate or improvements thereon.
See IP1 30.17 to 30.20. Where real and personal property claims occur together, use instructions
for both where appropriate, and substitute the name of the personal property item instead of
“property” in the introductory clause.

Comment

The difference in values immediately before and after the occurrence is recognized as a
compensable element of damages in Illinois, where the property is destroyed beyond repair or
the cost of repair exceeds the difference in value. Crossen v. Chicago & Joliet Elec. Ry. Co., 158
IL.App. 42, 44 (2d Dist.1910); Latham v. Cleveland, C., C. & St. L. Ry. Co., 164 Ill.App. 559,
563 (2d Dist.1911); Albee v. Emrath, 53 11l.App.3d 910, 916; 369 N.E.2d 62, 67; 11 Ill.Dec. 608,
613 (1st Dist.1977); Collgood, Inc. v. Sands Drug Co., 5 lll.App.3d 910, 917; 284 N.E.2d 406,
410 (5th Dist.1972).
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30.15 Measure of Damages--Damage to Personal Property--Value Before Damage--No
Salvage

The damage to property, determined by the fair market value of the property immediately
before the occurrence.

Notes on Use

This instruction is not to be used alone, but is to be inserted between the two paragraphs
of IPI 30.01 when the evidence justifies its use.

This instruction may be used (1) where the property is damaged beyond repair and has no
salvage value or (2) where there is no evidence as to the salvage value. New York, Chicago & St.
L.R. Co. v. American Transit Lines, 408 Ill. 336, 339-342; 97 N.E.2d 264, 266-268 (1951).
Where the property admittedly has salvage value, use IPI 30.14.

This instruction should not be used for damages to real estate or improvements thereon.
See IP1 30.17 to 30.20. Where real and personal property claims occur together, use instructions
for both where appropriate, and substitute the name of the personal property item instead of
“property” in the introductory clause.
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30.16 Measure of Damages--Damage to Personal Property--Loss of Value

The reasonable rental value of similar property for the time reasonably required for the
[repair] [replacement] of the property damaged.

Notes on Use

This instruction is not to be used alone, but is to be inserted between the two paragraphs
of IPI 30.01 when the evidence justifies its use.

If the property has been replaced, the bracketed material should be used in lieu of the
word “repair.”

This instruction should not be used for damages to real estate or improvements thereon.
See IP1 30.17 to 30.20. Where real and personal property claims occur together, use instructions
for both where appropriate, and substitute the name of the personal property item instead of
“property” in the introductory clause.

Comment

Reasonable rental value is a recognized element of compensable damages in lIllinois.
Lawndale Steam Dye Works v. Chicago Daily News Co., 189 Ill.App. 565, 566 (1st Dist.1914);
Berry v. Campbell, 118 Ill.App. 646 (2d Dist.1905); McDonell v. Lake Erie & W. Ry. Co., 208
I.App. 442, 450 (2d Dist.1917).

It is not necessary that similar property be actually rented during the period of time
reasonably required for repair. Damages are available for loss of use of the damaged property
during the period required for repair, even though rental of similar property is not undertaken by
the impaired party. Trailmobile Div. of Pullman, Inc. v. Higgs, 12 Ill.App.3d 323, 325; 297
N.E.2d 598, 600 (5th Dist.1973). Proof as to the value of the loss of use must be present, such as
the cost of renting a replacement vehicle. Plesniak v. Wiegand, 31 Ill.App.3d 923, 335 N.E.2d
131 (1st Dist.1975).

In National Contract Purchase Corp. v. McCormick, 264 1ll.App. 63 (1st Dist.1931), the
court valued the loss of use of the plaintiff's vehicle by computing the cost of renting a
replacement, even though the plaintiff did not rent a  replacement.
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30.17 Measure of Damages--Damage to Real Property--Repairable Damage

The damage to real property, determined by the reasonable expense of necessary repairs
to the property which was damaged [and the value of loss of the use of the (building)
(improvements) for the time reasonably required for the repair] [and the difference between the
fair market value of the real property immediately before the occurrence and its fair market value
immediately after the repairs].

Notes on Use

This element is to be inserted between the two paragraphs of IPI 30.01 when the evidence
justifies its use. This instruction must be used, in general, where the damages to real estate are
not permanent.

The first bracketed clause should be inserted where the evidence shows that the property
was unable to be occupied, or used, during the period of repair. Proof as to the value of the loss
of the use must be presented.

The second bracketed portion should be used in those situations where the evidence
reflects that, after the repairs are performed to the real property, there is still a decrease in the fair
market value of the property.

This instruction is appropriate in a nuisance case where the nuisance can be abated.
Comment

Where damages to real property are not permanent, then the measure of damages is the
cost of restoration. If the damages are permanent, the measure of damages is the diminution in
market value of the realty. Arras v. Columbia Quarry Co., 52 Ill.App.3d 560, 367 N.E.2d 580, 10
I1l.Dec. 192 (5th Dist.1977).

In characterizing an injury to realty as permanent or temporary, a court must necessarily
look to the nature of the thing injured (Arras v. Columbia Quarry Co., supra) and the exact
interest harmed. Myers v. Arnold, 83 Ill.App.3d 1, 403 N.E.2d 316, 38 Ill.Dec. 228 (4th
Dist.1980); Zosky v. Couri, 77 Ill.App.3d 1033, 397 N.E.2d 170, 33 Ill.Dec. 837 (3d Dist.1979)
(tire ruts not permanent and required repair, rather than diminution in fair market value).

In Arras, damage to a well was held not permanent, because the injury was abatable by
the drilling of a new well. Myers approved an award of damages in excess of diminution of
market value because the property was a family residence, not an investment, and the interest
harmed could be corrected with a reasonable expenditure, even though the cost exceeded the
diminution in value of the land.

Cost of repair or restoration is the proper measure of damages in mine subsidence cases
(Donk Bros. Coal & Coke Co. v. Novero, 135 Ill.App. 633 (4th Dist.1907)), and in blasting
cases. Fitzsimons & Connell Co. v. Braun & Fitts, 199 Ill. 390, 65 N.E. 249 (1902); Peet v.
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Dolese & Shepard Co., 41 1ll.App.2d 358, 190 N.E.2d 613 (2d Dist.1963).

Costs of repair can include the expense necessary to conform those repairs to existing
building codes. Peluso v. Singer General Precision, Inc., 47 1ll.App.3d 842, 365 N.E.2d 390, 8
I11.Dec. 152 (1st Dist.1977).

For a case involving damages for mining coal after expiration of a lease, see Dethloff v.
Zeigler Coal Co., 82 Ill.2d 393, 412 N.E.2d 526, 45 Ill.Dec. 175 (1980), cert. denied, 451 U.S.
910, 101 S.Ct. 1980, 68 L.Ed.2d 299 (1981).
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30.18 Measure of Damages--Damage to Real Property--Permanent or Continuing Damage

The damage to real property, determined by the difference between the fair market value
of the real property immediately before the occurrence and its fair market value immediately
after the occurrence.

Notes on Use

This element is to be inserted between the two paragraphs of IP1 30.01 when the evidence
justifies its use.

This instruction is appropriate in a nuisance case, where the nuisance cannot be abated.
For repairable damage, see IP1 30.17.

Comment

For permanent damage to land or buildings, the usual measure of damages is the decrease
in the value of the property. Illinois Cent. Ry. Co. v. Ferrell, 108 1ll.App. 659 (4th Dist.1902);
Clark v. Public Service Co. of N. Ill., 278 Ill.App. 426 (2d Dist.1934); Stirs, Inc. v. City of
Chicago, 24 1l1l.App.3d 118, 320 N.E.2d 216 (1st Dist.1974). An exception to this general rule is
damage to property as a result of mine subsidence, where the cost of repair or restoration is the
proper measure. Donk Bros. Coal & Coke Co. v. Novero, 135 Ill.App. 633 (4th Dist.1907).
Blasting is another exception requiring repair. Fitzsimons & Connell Co. v. Braun, 199 Ill. 390,
65 N.E. 249 (1902); Peet v. Dolese & Shepard Co., 41 1ll.App.2d 358, 190 N.E.2d 613 (2d
Dist.1963).

In characterizing an injury to realty as permanent or temporary, a court must necessarily
look to the nature of the thing injured, and the exact interest harmed. Arras v. Columbia Quarry
Co., 52 Ill.App.3d 560, 367 N.E.2d 580, 10 Ill.Dec. 192 (5th Dist.1977); Myers v. Arnold, 83
I11.App.3d 1, 403 N.E.2d 316, 38 Ill.Dec. 228 (4th Dist.1980). See comment to IP1 30.17.

The measure of damages for the destruction of trees and land is the difference in value of
the land immediately before and immediately after the damage. This rule has been applied to
ornamental or shade trees (First Nat'l Bank v. Amco Engineering Co., 32 Ill.App.3d 451, 335
N.E.2d 591 (2d Dist.1975); Rogers v. Enzinger, 339 Ill.App. 376, 89 N.E.2d 853 (2d Dist.1950)),
and to orchard or fruit trees. Collins v. Illinois Cent. R.R., 161 Ill.App. 95 (4th Dist.1911).
Damage for the destruction of forest trees is the value of the trees, rather than the difference in
value of the land before and after the destruction. Citizens Nat'l Bank v. Joseph Kesl & Sons Co.,
378 111. 428, 38 N.E.2d 734 (1941); Jones v. Sanitary Dist. of Chicago, 252 Ill. 591, 97 N.E. 210
(1911).
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30.19 Measure of Damages--Damage to Real Property--Mature Crops

The market value of the crop as it was at the time of the loss [less the cost of harvesting
and marketing, including all care and preparation for marketing, and transportation to market].

Notes on Use

This element is to be inserted between the two paragraphs of IP1 30.01 when the evidence
justifies its use.

For growing crops, or immature crops, where the market value of the products cannot be
fairly determined, see IPI 30.20.

The bracketed clause should be inserted only in those situations where the crop is fully
matured and ready to be harvested, and the tort is not willful.

Comment

Where the crop is more or less matured so that the yield can be fairly determined, the
value of the crop at the time of the loss is the measure of damages. Baltimore & Ohio
Southwestern R. Co. v. Stewart, 128 Ill.App. 270 (4th Dist.1906). This includes the value of the
right which the owner had to mature the crops and harvest or gather them at the proper time. St.
Louis Merchants' Bridge Terminal Ry. Ass'n v. Schultz, 226 111. 409, 80 N.E. 879 (1907).

The value of the right which the owner had to mature the crops and harvest or gather
them at the proper time is generally the amount someone would pay for an immature crop in its
condition before the loss. This value depends upon a number of factors, including the quality of
the soil, the nature of the crop, and the hazard of maturity. Zuidema v. Sanitary Dist. of Chicago,
223 lll.App. 138 (1st Dist.1921).

The measure of damage to mature crops is the market value of those crops, less the costs
which would have been incurred in harvesting the damaged portion of the crop, and marketing
said damaged portion, including transportation of the damaged portion to market. Baltimore &
Ohio Southwestern R. Co. v. Stewart, supra. Where crops are converted at harvest, the measure
of damages is the market value at that time and place. Agrinetics, Inc. v. Stob, 90 Ill.App.3d 107,
412 N.E.2d 714, 45 Ill.Dec. 363 (2d Dist.1980).

Cf. Dethloff v. Zeigler Coal Co., 82 111.2d 393, 412 N.E.2d 526, 45 Ill.Dec. 175 (1980),
cert. denied, 451 U.S. 910, 101 S.Ct. 1980, 68 L.Ed.2d 299 (1981) (discussing measure of
damages for willful trespass and conversion of coal).
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30.20 Measure of Damages--Damage to Real Property--Growing Crops

The value of the crop at the time it was damaged, which includes the annual rental value
of the land in question, the cost of seed, the value of labor and expenses incurred in preparing the
ground and planting the crop [, and the value of labor and the expenses incurred after planting].

Notes on Use

This element is to be inserted between the two paragraphs of IP1 30.01 when the evidence
justifies its use.

The instruction should be used when the crop is not yet up. Where the crop is up, but not
so far mature that the yield can be fairly determined, then the bracketed clause should be
included in the instruction. Where the crop is so grown, or nearly matured, as to be fairly
determined, or where the crop is matured, IP1 30.19 should be used.

This instruction may not be appropriate in landlord-tenant situations with respect to rental
value, depending on the terms of the lease agreement, and this instruction may need to be
modified accordingly.

Comment

The rule in Illinois for measuring damages to immature crops was stated in Baltimore &
Ohio Southwestern R. Co. v. Stewart, 128 Ill.App. 270, 274-275 (4th Dist.1906):

The general rule is: “where the crop is not up, the damage should be estimated upon the
basis of the rental value and the cost of seed and labor, preparing the ground and planting
the crops; where the crop is up, but not so far mature that the product can be fairly
determined, the injured party can recover, in addition to the above, the cost of any labor
bestowed after the planting; where the crop is more or less matured so that the product
can be fairly determined, the value of the crop at the time of the loss is the measure of
damages, and it is only where the crop is fully matured and ready to be harvested, that the
damage can be determined by the market value of the crop, less the cost of harvesting and
marketing, which must include all care and preparation for marketing, such as packing,
crating and baling, threshing and the like, according to the nature of the crop.”

This test was used in Young v. West, 130 Ill.App. 216 (3d Dist.1906), and Enright v.
Toledo, P. & W. Ry. Co., 158 Ill.App. 323 (3d Dist.1910).

Growing crops are difficult to evaluate because of the uncertainty of their value at
maturity, and the measure of damages is the value of the crops as they were when destroyed,
with the right of the owner to mature and harvest them at the proper time. Opinion evidence
tending to show what the crops in question would yield if allowed to mature, or what the market
value was at the time of maturity, is not admissible in proof of damages. Zuidema v. Sanitary
Dist. of Chicago, 223 H.App. 138 (1st Dist.1921).
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30.21 Measure of Damages--Personal Injury--Aggravation of Pre-Existing Condition--No
Limitations

If you decide for the plaintiff on the question of liability, you may not deny or limit the
plaintiff's right to damages resulting from this occurrence because any injury resulted from [an
aggravation of a pre-existing condition] [or] [a pre-existing condition which rendered the
plaintiff more susceptible to injury].

Notes on Use
In FELA cases, IP1 160.27 should be used.
Comment
See IP1 30.08.

In Balestri v. Terminal Freight Co-op. Ass'n, 76 11l.2d 451, 394 N.E.2d 391, 31 Ill.Dec.
189 (1979), cert. denied, 444 U.S. 1018, 100 S.Ct. 671, 62 L.Ed.2d 648 (1980), the court held it
was reversible error to refuse an instruction that the plaintiff's right to recover damages for his or
her injuries and disability is not barred or limited by the fact that they arose out of an aggravation
of a pre-existing condition which made the plaintiff more susceptible to injury. See also Pozzie v.
Mike Smith, Inc., 33 Ill.App.3d 343, 337 N.E.2d 450 (1st Dist.1975).

Other courts have approved giving this instruction. See Ficken v. Alton & Southern Ry.
Co., 255 Ill.App.3d 1047, 625 N.E.2d 1172, 1176-1178; 193 Ill.Dec. 51, 55-57 (5th Dist.1993);
Worthy v. Norfolk & W. Ry. Co., 249 Ill.App.3d 1096, 619 N.E.2d 1371, 189 Ill.Dec. 322 (5th
Dist.1993); Dabros v. Wang, 243 Ill.App.3d 259, 611 N.E.2d 1113, 183 Ill.Dec. 465 (1st
Dist.1993) (refusal was error, but harmless in view of verdict for defendant); Grimming v. Alton
& Southern Ry. Co., 204 I1l.App.3d 961, 562 N.E.2d 1086, 1098-1100; 150 Ill.Dec. 283, 295-297
(5th Dist.1990) (similar instruction); Wheeler v. Roselawn Memory Gardens, 188 I1l.App.3d 193,
543 N.E.2d 1328, 1335; 135 Ill.Dec. 581, 588 (5th Dist.1989) (similar instruction). But see Smith
v. City of Evanston, 260 I1l.App.3d 925, 631 N.E.2d 1269, 197 Ill.Dec. 810 (1st Dist.1994).
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30.22 Collateral Source--Damages
[Withdrawn; former content is combined into 3.03]

Instruction withdrawn October 2007.
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30.23 Injury from Subsequent Treatment

If [a defendant] [defendants] negligently cause[s] [injury to] [a condition of] the plaintiff,
then the defendant[s] [is] [are] liable not only for the plaintiff's damages resulting from that
[injury] [or] [condition], but [is] [are] also liable for any damages sustained by the plaintiff
arising from the efforts of health care providers to treat the [injury] [or] [condition] caused by the
defendant[s] [even if (that) (those) health care provider(s) (was) (were) negligent.]

Notes on Use
Permission to publish granted in 2003.

This instruction is intended to be used when there is evidence that a subsequent health
care provider caused or aggravated the injury. The last bracketed material should be used when
there is a claim that the subsequent health care provider was negligent. See Kolakowski v. Voris,
94 I1l.App.3d 404, 418 N.E.2d 1003, 50 Ill.Dec. 9 (1st Dist.1981).

Comments

If the issue of the subsequent medical provider having caused or aggravated an injury is
injected into the case, there is a likelihood the jury may be confused as to the applicable law. The
jury might perceive the subsequent provider as the wrongdoer and “acquit the defendants on that
basis.” Kolakowski v. Voris, supra. This proposition is not necessarily obvious and should be told
to the jury. See Daly v. Carmean, 210 Ill.App.3d 19, 30; 568 N.E.2d 955, 154 Ill.Dec. 734 (4th
Dist.1991) citing Gertz v. Campbell, 55 Ill.2d 84, 302 N.E.2d 40 (1973). No other instruction
tells the jury that the defendant, if culpable, is liable for damages caused by the subsequent
health care provider's conduct.
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31.00
DAMAGES--WRONGFUL DEATH
INTRODUCTION

Previously at common law, actions for personal injuries were abated if, before a verdict
was returned, the plaintiff died from the injuries for which he sued. Susemiehl v. Red River
Lumber Co., 376 1l1l. 138, 33 N.E.2d 211 (1941). This was true in spite of the Survival Statute.
755 ILCS 5/27-6. The law was changed by the Illinois Supreme Court in Murphy v. Martin Oil
Co., 56 111.2d 423, 308 N.E.2d 583 (1974). The Survival Statute now has the same application to
all cases resulting in death that it has always had in cases where death resulted from a cause other
than the initial tortious injury.

If death results from the initial tortious injury, the Wrongful Death Act creates a cause of
action in the name of the personal representative for the benefit of the widow and next-of-kin for
their “pecuniary injuries.” 740 ILCS 180/1, 180/2. The term “pecuniary injuries” has been
interpreted to include benefits of a pecuniary value, which includes money, goods, and services
received by the next of kin of the deceased. When there are surviving children, it also includes
the instruction, moral training, and superintendence of education that the children would have
received from the deceased parent. “Pecuniary injuries” has also been held to include the loss of
consortium by the surviving spouse, Elliott v. Willis, 92 111.2d 530, 442 N.E.2d 163, 65 Ill.Dec.
852 (1982); the loss of a minor child's society by the parents, Bullard v. Barnes, 102 111.2d 505,
468 N.E.2d 1228, 82 Ill.Dec. 448 (1984); the loss of an unmarried adult child's society by the
parents, Prendergast v. Cox, 128 1ll.App.3d 84, 470 N.E.2d 34, 83 Ill.Dec. 279 (1st Dist. 1984);
the loss of a parent's society by an adult child, /n re Estate of Keeling, 133 1ll.App.3d 226, 478
N.E.2d 871, 88 Ill.Dec. 380 (3d Dist. 1985); and the proven loss of a sibling's society, In re
Estate of Finley, 151 111.2d 95, 601 N.E.2d 699, 176 1ll.Dec. 1 (1992).

If there is both a survival action and a wrongful death action, pecuniary injuries, such as
those for loss of support, should be carefully confined to the period after death. This helps avoid
duplication of those damages allowable under the survival action for lost wages during the
lifetime of the injured party.

Where the decedent leaves direct lineal kin, or a widow or widower, there is a
presumption that they have suffered some substantial pecuniary loss by reason of the death.
Ferraro v. Augustine, 45 1ll.App.2d 295, 196 N.E.2d 16 (1st Dist. 1964); Hall v. Gillins, 13 111.2d
26, 147 N.E.2d 352 (1958); Dukeman v. Cleveland, C., C. & St. L. Ry., 237 111. 104, 86 N.E. 712
(1908); Dodson v. Richter, 34 TIl.App.2d 22, 180 N.E.2d 505 (3d Dist. 1962). This presumption
applies even where the decedent was an adult and the next of kin are also adults. Ferraro, supra,
Dukeman, supra. The presumption of some substantial pecuniary loss will be an element which
the jury must consider with other evidence, if there is other evidence, or alone, if there is no
other evidence, to determine what they will award if they decide in favor of the plaintiff. The
power of the jury to determine the weight that should be given to this presumption was upheld in
Flynn v. Vancil, 41 111.2d 236, 239; 242 N.E.2d 237, 240 (1968), the court cites these instructions
with approval.

Section 31, Page 1 of 33



Bullard, supra, held there is no longer a presumption of loss of earnings upon the death
of a minor child, but there is a presumption of pecuniary injury to the parents in the loss of a
minor child's society. Ballweg v. City of Springfield, 114 111.2d 107, 499 N.E.2d 1373, 102
[l.Dec. 360 (1986), and Prendergast v. Cox, supra, extended this presumption to include the loss
of an adult child's society by the parents. No such presumption attaches in the case of siblings. /n
re Estate of Finley, supra.

It is now also possible to recover for the wrongful death of an unborn child if the fetus
was viable at the time of the tortious act. Green v. Smith, 71 111.2d 501, 377 N.E.2d 37, 17
[l.Dec. 847 (1978). The presumption of the parents' loss of society injury extends to a stillborn
child. Seef v. Sutkus, 145 111.2d 336, 583 N.E.2d 510, 164 Ill.Dec. 594 (1991). Of course, there
can be no cause of action against a physician for the wrongful death of a fetus caused by an
abortion which was permitted by law and where the requisite consent was given. 740 ILCS
180/2.2.

Punitive damages may not be recovered in an action under the Wrongful Death Act.
Mattyasovszky v. West Towns Bus Co., 61 111.2d 31, 330 N.E.2d 509 (1975). Nor may a common
law action for punitive damages survive under the Survival Act. Froud v. Celotex Corp., 98
I1.2d 324, 456 N.E.2d 131, 74 Ill.Dec. 629 (1983). However, a statutory right to punitive
damages, such as that provided for under the Public Utilities Act, may pass unabated to
decedent's estate under the Survival Act. National Bank of Bloomington v. Norfolk & W. Ry., 73
111.2d 160, 383 N.E.2d 919, 23 Ill.Dec. 48 (1978); Churchill v. Norfolk & W. Ry., 73 111.2d 127,
383 N.E.2d 929, 23 Ill.Dec. 58 (1978). (Effective January 1, 1986, the Public Utilities Act was
amended to exclude railroads and certain other entities from its coverage. 220 ILCS 5/3-105.)

Under the “Family Expense Statute” (750 ILCS 65/15), a spouse or parent may be liable
for medical and funeral expenses. Therefore, an independent cause of action may be maintained
by a surviving spouse for any of these expenses not recoverable under the Survival Statute.
Thompson v. City of Bushnell, 346 1ll.App. 352, 105 N.E.2d 311 (3d Dist. 1952) (spouse);
Saunders v. Schultz, 20 111.2d 301, 170 N.E.2d 163 (1960) (spouse); Graul v. Adrian, 32 111.2d
345, 205 N.E.2d 444 (1965) (spouse); Ragan v. Protko, 66 111.App.3d 257, 383 N.E.2d 745, 22
[l.Dec. 937 (5th Dist. 1978) (parent); Rodgers v. Consolidated Railroad Corp., 136 Ill.App.3d
191, 482 N.E.2d 1080, 90 Ill.Dec. 797 (4th Dist. 1985) (parent). Alternatively, the administrator
of an estate can bring an independent action for medical and funeral expenses. Eggimann v.
Wise, 56 11l.App.2d 385, 206 N.E.2d 472 (3d Dist. 1964).
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31.01 Measure of Damages--Wrongful Death--Minor Child Decedent--Lineal Next of Kin
Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [lineal next of kin, e.g. parent] of the
decedent for the pecuniary loss proved by the evidence to have resulted to the [lineal next of kin]
from the death of the decedent.

“Pecuniary loss” may include loss of money, benefits, goods, services, and society.

Where a decedent leaves [lineal next of kin], the law recognizes a presumption that the
[lineal next of kin] has sustained some substantial pecuniary loss by reason of the loss of the
child's society. The weight to be given this presumption is for you to decide from the evidence in

this case.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What (money,) (benefits,) (goods,) (and) (services) the decedent customarily
contributed in the past;]

[2. What (money,) (benefits,) (goods,) (and) (services) the decedent was likely to have
contributed in the future;]

[3. His age;]

[4. His sex;]

[5. His health;]

[6. His physical and mental characteristics;]

[7. His habits of (industry,) (sobriety,) (and) (thrift);]

[8. His occupational abilities;]

[9. The grief, sorrow, and mental suffering of [next of kin];]

[10. The relationship between [lineal next of kin] and the decedent.]

[The pecuniary loss must be reduced by the expenditures that you find the parent(s)
would have been likely to incur for the child had the child lived.]

Instruction, Notes and Comment revised October 2007.
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Notes on Use

Item 9 is a new addition to the instruction. Its inclusion is based on the 2007 amendment
to the Wrongful Death Act, 740 ILCS 180/2. That amendment (P.A. 95-3) permits the recovery
of damages for grief, sorrow and mental suffering of the next of kin and applies to causes of
action accruing on and after its effective date, May 31, 2007.

Use only those factors 1-10 which are applicable to the facts of the case.

This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased.

This instruction should be used with IPI 31.11 defining “society” whenever loss of
society is claimed.

Comment

In Bullard v. Barnes, 102 111.2d 505, 517, 468 N.E.2d 1228, 1234, 82 Ill.Dec. 448, 454
(1984), the Illinois Supreme Court abolished the former presumption of loss of earnings and
created a presumption for loss of the minor child's society. The Court held:

[TThere can be no presumption of loss of earnings upon the death of a child since such a
presumption represents an aberration from, rather than a reflection of, the typical family
experience. However, we have concluded that parents are entitled to a presumption of
pecuniary injury in the loss of a child's society, based on the holding expressed earlier in
this opinion that the pecuniary injury for which parents may recover under the wrongful
death statute includes this form of loss.
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31.01(a) Measure of Damages--Wrongful Death--Stillborn or Infant Decedent--Lineal Next
of Kin Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [lineal next of kin, e.g., parent] of the
decedent for the pecuniary loss proved by the evidence to have resulted to the [lineal next of kin,
e.g., parent] from the death of the decedent.

“Pecuniary loss” may include loss of money, benefits, goods, services, and society.

Where a decedent leaves [lineal next of kin, e.g., parent], the law recognizes a
presumption that the [lineal next of kin, e.g., parent] has sustained some substantial pecuniary
loss by reason of the loss of the [decedent's] society. The weight to be given this presumption is
for you to decide from the evidence in this case.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What the decedent's health and physical and mental characteristics would have been;]

[2. What the relationship between [lineal next of kin e.g. parent] and [decedent] would
have been;]

[3. The grief, sorrow and mental suffering of the next of kin.]

[Pecuniary loss must be reduced by the expenditures that you find the parent(s) would
have been likely to incur for the child had the child lived.]

Instruction, Notes and Comment created October 2007.
Notes on Use

This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased and with IP1 31.11 defining “society.”

This instruction should be used when the decedent was stillborn or when there had been
insufficient time between the decedent's birth and his death for family members to establish a
relationship with the child.

Any instruction given to the jury with respect to a family's loss of a child's society should
clearly indicate that the determination of the loss is not dependent upon the family having
enjoyed a past relationship with the decedent, but is a consideration of the future companionship
the family may have enjoyed with the decedent. Thornton v. Garcini, 364 1l11.App.3d 612, 301
I1l.Dec. 386, 846 N.E.2d 989 (3rd Dist. 2006).

For causes of action that accrue before May 31, 2007, paragraph 3 should be deleted from
this instruction. Under P.A. 95-2, effective May 31, 2007, lineal next of kin may recover
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damages for their grief, sorrow and mental suffering.
Comments

Regardless of the state of gestation, an unborn fetus is recognized as a person and the
next of kin may recover damages for pecuniary loss resulting from the death of the fetus. Seef v.
Sutkus, 145 111.2d 336, 164 Ill.Dec. 594, 583 N.E.2d 510 (1991); Smith v. Mercy Hosp. &
Medical Ctr., 203 1ll.App.3d 465, 148 Ill.Dec. 567, 560 N.E.2d 1164 (1st Dist. 1990); Illinois
Wrongful Death Act, 740 ILCS 180/2.2. The next of kin's right to recover for loss of society
does not depend upon whether there has been some exchange of society in the past, but whether
but for the defendant's negligence, society would have been exchanged. Seef, 145 111.2d at 342,
164 Ill.Dec. 594, 583 N.E.2d at 513. Although consideration of the length, intensity, and quality
of the relationship may in some cases be useful in measuring the magnitude of the next of kin's
loss, it does not determine whether a loss occurred. Seef, 145 111.2d at 344, 164 Ill.Dec. 594, 583
N.E.2d at 514; Thornton v. Garcini, 364 1ll.App.3d 612, 301 Ill.Dec. 386, 846 N.E.2d 989 (3rd
Dist. 2006).
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31.02 Measure of Damages--Wrongful Death--Minor Child Decedent--Collateral Next of
Kin Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [collateral next of kin, e.g., brother] of
the decedent for the pecuniary loss proved by the evidence to have resulted to [collateral next of
kin] from the death of the decedent. “Pecuniary loss” may include loss of money, benefits,
goods, services, and society.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What (money,) (benefits,) (goods,) (and) (services) the decedent customarily
contributed in the past;]

[2. What (money,) (benefits,) (goods,) (and) (services) the decedent was likely to have
contributed in the future;]

[3. His age;]

[4. His sex;]

[5. His health;]

[6. His physical and mental characteristics;]

[7. His habits of (industry,) (sobriety,) (and) (thrift);]

[8. His occupational abilities;]

[9. The grief, sorrow, and mental suffering of [collateral next of kin];]

[10. The relationship between [collateral next of kin] and [decedent].]

Whether pecuniary loss has been proved by the evidence is for you to determine.
Instruction, Notes and Comment revised October 2007.

Notes on Use

Item 9 is a new addition to the instruction. Its inclusion is based on the 2007 amendment
to the Wrongful Death Act, 740 ILCS 180/2. That amendment (P.A. 95-3) permits the recovery
of damages for grief, sorrow and mental suffering of the next of kin and applies to causes of

action accruing on and after its effective date, May 31, 2007.

Use only those factors 1-10 which are applicable to the facts of the case.
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This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased.

This instruction should be used with IPI 31.11 defining “society” whenever loss of
society is claimed.

Comment

Resolving a conflict in the decisions of the appellate court, the Illinois Supreme Court has
ruled that proven loss of a sibling's society is a “pecuniary injury” for which the other siblings
can recover. In re Estate of Finley, 151 111.2d 95, 601 N.E.2d 699, 176 I1l.Dec. 1 (1992). Unlike
surviving spouses and lineal heirs, however, siblings are not entitled to any presumption of loss
of society damages. /d.

Since there is no presumption of loss of a sibling's society, and there never has been any
presumption of any loss of support or other damages in the case of siblings or other collateral
heirs (Rhoads v. Chicago & A. R.R., 227 1ll. 328, 335, 81 N.E. 371, 373 (1907); Wilcox v. Bierd,
330 I11. 571, 580, 162 N.E. 170, 174, 175 (1928); Howlett v. Doglio, 402 1l1. 311, 316, 83 N.E.2d
708, 711 (1949); Shehy v. Bober, 78 111.App.3d 1061, 398 N.E.2d 80, 34 Ill.Dec. 405 (1st Dist.
1979); Dodson v. Richter, 34 111.App.2d 22, 25, 180 N.E.2d 505, 507 (3d Dist. 1962)), it follows
that only proven wrongful death damages are recoverable by collateral heirs.
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31.02(a) Measure of Damages--Wrongful Death--Stillborn or Infant Decedent--Collateral
Next of Kin Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [collateral next of kin, e.g., brother] of
the decedent for the pecuniary loss proved by the evidence to have resulted to the [collateral next
of kin, e.g., brother] from the death of the decedent.

“Pecuniary loss” may include loss of money, benefits, goods, services, and society.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What the decedent's health and physical and mental characteristics would have been;]

[2. What the relationship between [collateral next of kin, e.g., brother] and [decedent]
would have been;]

[3. The grief, sorrow and mental suffering of the next of kin.]
Whether pecuniary loss has been proved by the evidence is for you to determine.
Instruction, Notes and Comment created October 2007.
Notes on Use

This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased and with IP131.11 defining “society.”

This instruction should be used when the decedent was stillborn or when there had been
insufficient time between the decedent's birth and his death for family members to establish a
relationship with the child.

Any instruction given to the jury with respect to a family's loss of a child's society should
clearly indicate that the determination of the loss is not dependent upon the family having
enjoyed a past relationship with the decedent, but is a consideration of the future companionship
the family may have enjoyed with the decedent. Thornton v. Garcini, 364 1l1.App.3d 612, 301
I11.Dec. 386, 846 N.E.2d 989 (3rd Dist. 2006).

For causes of action that accrue before May 31, 2007, paragraph 3 should be deleted from
this instruction. Under P.A. 95-2, effective May 31, 2007, lineal next of kin may recover
damages for their grief, sorrow and mental suffering.

Comments

Regardless of the state of gestation, an unborn fetus is recognized as a person and the
next of kin may recover damages for pecuniary loss resulting from the death of the fetus. Seef v.
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Sutkus, 145 111.2d 336, 164 Ill.Dec. 594, 583 N.E.2d 510 (1991); Smith v. Mercy Hosp. &
Medical Ctr., 203 1ll.App.3d 465, 148 Ill.Dec. 567, 560 N.E.2d 1164 (1st Dist. 1990); [llinois
Wrongful Death Act, 740 ILCS 180/2.2. The next of kin's right to recover for loss of society does
not depend upon whether there has been some exchange of society in the past, but whether but
for the defendant's negligence, society would have been exchanged. Seef, 145 111.2d at 342, 164
[ll.Dec. 594, 583 N.E.2d at 513. Although consideration of the length, intensity, and quality of
the relationship may in some cases be useful in measuring the magnitude of the next of kin's loss,
it does not determine whether a loss occurred. Seef, 145 111.2d at 344, 164 Ill.Dec. 594, 583
N.E.2d at 514; Thornton v. Garcini, 364 1ll.App.3d 612, 301 Ill.Dec. 386, 846 N.E.2d 989 (3rd
Dist. 2006).
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31.03 Measure of Damages--Wrongful Death--Minor Child Decedent--Lineal and
Collateral Next of Kin Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [lineal and collateral next of kin, e.g.
brother, parent, etc.] of the decedent for the pecuniary loss proved by the evidence to have
resulted to [the lineal and collateral next of kin] from the death of the decedent. “Pecuniary loss”
may include loss of money, benefits, goods, services, and society.

Where a decedent leaves [lineal next of kin], the law recognizes a presumption that the
[lineal next of kin] have sustained some substantial pecuniary loss by reason of the loss of the
child's society. The weight to be given this presumption is for you to decide from the evidence in
this case.

There is no presumption of pecuniary loss to the [collateral next of kin] of the decedent.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What (money,) (benefits,) (goods,) (and) (services) the decedent customarily
contributed in the past;]

[2. What (money,) (benefits,) (goods,) (and) (services) the decedent was likely to have
contributed in the future;]

[3. His age;]

[4. His sex;]

[5. His health;]

[6. His physical and mental characteristics;]

[7. His habits of (industry,) (sobriety,) (and) (thrift);]

[8. His occupational abilities;]

[9. The grief, sorrow, and mental suffering of [next of kin];]

[10. The relationship between [lineal and collateral next of kin] and [decedent].]

[Pecuniary loss must be reduced by the expenditures that you find the parent(s) would
have been likely to incur for the child had the child lived.]

Instruction, Notes and Comment revised October 2007.
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Notes on Use
Item 9 is a new addition to the instruction. Its inclusion is based on the 2007 amendment
to the Wrongful Death Act, 740 ILCS 180/2. That amendment (P.A. 95-3) permits the recovery
of damages for grief, sorrow and mental suffering of the next of kin and applies to causes of
action accruing on and after its effective date, May 31, 2007.

Use only those factors 1-10 which are applicable to the facts of the case.

This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased.

This instruction should be used with IPI 31.11 defining “society” whenever loss of
society is claimed.

Comment

See Comments to IPI1 31.01 and 31.02.
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31.03(a) Measure of Damages--Wrongful Death--Stillborn or Infant Decedent--Lineal and
Collateral Next of Kin Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [lineal and collateral next of kin, e.g.,
parent, brother, etc.] of the decedent for the pecuniary loss proved by the evidence to have
resulted to the [lineal and collateral next of kin, e.g., parent, brother, etc.] from the death of the
decedent.

“Pecuniary loss” may include loss of money, benefits, goods, services, and society.

Where a decedent leaves [lineal next of kin, e.g., parent], the law recognizes a
presumption that the [lineal next of kin, e.g., parent] has sustained some substantial pecuniary
loss by reason of the loss of the child's society. The weight to be given this presumption is for

you to decide from the evidence in this case.

There is no presumption of pecuniary loss to a [collateral next of kin, e.g., brother] of the
decedent.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What the decedent's health and physical and mental characteristics would have been;]

[2. What the relationship between [collateral next of kin, e.g., brother] and [decedent]
would have been;]

[3. The grief, sorrow and mental suffering of the next of kin.]

[Pecuniary loss must be reduced by the expenditures that you find the parent(s) would
have been likely to incur for the child had the child lived.]

Instruction, Notes and Comment created October 2007.
Notes on Use

This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased and with IPI1 31.11 defining “society.”

This instruction should be used when the decedent was stillborn or when there had been
insufficient time between the decedent's birth and his death for family members to establish a
relationship with the child.

Any instruction given to the jury with respect to a family's loss of a child's society should
clearly indicate that the determination of the loss is not dependent upon the family having
enjoyed a past relationship with the decedent, but is a consideration of the future companionship
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the family may have enjoyed with the decedent. Thornton v. Garcini, 364 1ll.App.3d 612, 301
[ll.Dec. 386, 846 N.E.2d 989 (3rd Dist. 2006).

For causes of action that accrue before May 31, 2007, paragraph 3 should be deleted from
this instruction. Under P.A. 95-2, effective May 31, 2007, lineal next of kin may recover
damages for their grief, sorrow and mental suffering.

Comments

Regardless of the state of gestation, an unborn fetus is recognized as a person and the
next of kin may recover damages for pecuniary loss resulting from the death of the fetus. Seef'v.
Sutkus, 145 111.2d 336, 164 Ill.Dec. 594, 583 N.E.2d 510 (1991); Smith v. Mercy Hosp. &
Medical Ctr., 203 1ll.App.3d 465, 148 Ill.Dec. 567, 560 N.E.2d 1164 (1st Dist. 1990); Illinois
Wrongful Death Act, 740 ILCS 180/2.2. The next of kin's right to recover for loss of society
does not depend upon whether there has been some exchange of society in the past, but whether
but for the defendant's negligence, society would have been exchanged. Seef, 145 111.2d at 342,
164 1ll.Dec. 594, 583 N.E.2d at 513. Although consideration of the length, intensity, and quality
of the relationship may in some cases be useful in measuring the magnitude of the next of kin's
loss, it does not determine whether a loss occurred. Seef, 145 111.2d at 344, 164 Ill.Dec. 594, 583
N.E.2d at 514; Thornton v. Garcini, 364 111.App.3d 612, 301 Ill.Dec. 386, 846 N.E.2d 989 (3rd
Dist. 2006).
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31.04 Measure of Damages--Wrongful Death--Adult Decedent--Widow and/or Lineal Next
of Kin Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [lineal next of kin, e.g., widow] of the
decedent for the pecuniary loss proved by the evidence to have resulted to the [lineal next of kin]
of the decedent. “Pecuniary loss” may include loss of money, benefits, goods, services, [and]
society [and sexual relations].

Where a decedent leaves [lineal next of kin], the law recognizes a presumption that the
[lineal next of kin] have sustained some substantial pecuniary loss by reason of the death. The
weight to be given this presumption is for you to decide from the evidence in this case.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What (money,) (benefits,) (goods,) (and) (services) the decedent customarily
contributed in the past;]

[2. What (money,) (benefits,) (goods,) (and) (services) the decedent was likely to have
contributed in the future;]

[3. Decedent's personal expenses (and other deductions);]

[4. What instruction, moral training, and superintendence of education the decedent might
reasonably have been expected to give his child had he lived;]

[5. His age;]

[6. His sex;]

[7. His health;]

[8. His habits of (industry,) (sobriety,) (and) (thrift);]

[9. His occupational abilities;]

[10. The grief, sorrow, and mental suffering of [next of kin];]

[11. The relationship between [lineal next of kin, e.g. son] and [decedent].]

[12. The marital relationship that existed between [widow/widower] and [decedent].]

[Widow/widower] is not entitled to damages for loss of [decedent's] society and sexual
relations after [date of remarriage].
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Instruction, Notes and Comment revised October 2007.
Notes on Use

Use only those factors 1-12 which are applicable to the facts of this case. If the surviving
spouse has remarried, the bracketed paragraph should be utilized to insert the date of the
remarriage. See Carter v. Chicago & Ill. Midland Ry. Co., 130 1ll.App.3d 431, 474 N.E.2d 458,
85 Ill.Dec. 730 (4th Dist. 1985).

This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased.

This instruction should be used with IPI 31.11 defining “society” whenever loss of
society is claimed.

Item 10 is a new addition to the instruction. Its inclusion is based on the 2007 amendment
to the Wrongful Death Act, 740 ILCS 180/2. That amendment (P.A. 95-3) permits the recovery
of damages for grief, sorrow and mental suffering of the next of kin and applies to causes of
action accruing on and after its effective date, May 31, 2007.

Comment

Various factors in addition to loss of support or monetary contributions are proper in
determining pecuniary damages. Rasmussen v. Clark, 346 111.App. 181, 104 N.E.2d 325 (2d Dist.
1952) (decedent's payment of utility bills and personal services at home); Hudnut v. Schmidt, 324
M. App. 548, 58 N.E.2d 929 (3d Dist. 1944) (mental and physical capacity, habits of industry and
sobriety, usual earnings and probability of future earnings); O'Brien v. Chicago & N.W. Ry. Co.,
329 1lL.App. 382, 68 N.E.2d 638 (2d Dist. 1946) (prospects of increased earnings from inflation
and rise of cost of living); Hall v. Gillins, 13 1l11.2d 26, 147 N.E.2d 352 (1958) (loss of father's
instruction and moral training); Flynn v. Fogarty, 106 I11. 263 (1883) (net income); Kaiserman v.
Bright, 61 Ill.App.3d 67, 377 N.E.2d 261, 18 Ill.Dec. 108 (1st Dist. 1978) (future support and
attention, care, superintendence, and education); /llinois Cent. R. Co. v. Baches, 55 1ll. 379
(1870) (prospective pecuniary benefits); Graul v. Adrian, 32 111.2d 345, 205 N.E.2d 444 (1965)
(value of decedent's contributions to family unit); Elliott v. Willis, 92 111.2d 530, 442 N.E.2d 163,
65 Ill.Dec. 852 (1982) (loss of consortium, consisting of society, companionship, and sexual
relations, by the surviving spouse); Bullard v. Barnes, 102 111.2d 505, 468 N.E.2d 1228, 82
[l.Dec. 448 (1984) (loss of a minor child's society by the parent); Prendergast v. Cox, 128
I.App.3d 84, 470 N.E.2d 34, 83 Ill.Dec. 279 (1st Dist. 1984) (loss of unmarried adult child's
society by parents); In re Estate of Keeling, 133 I11.App.3d 226, 478 N.E.2d 871, 88 Ill.Dec. 380
(3d Dist. 1985) (loss of parent's society by an adult child).

“Other deductions” do not include income taxes. See Klawonn v. Mitchell, 105 111.2d 450,
475 N.E.2d 857, 86 Ill.Dec. 478 (1985); c¢f. McCann v. Lisle--Woodridge Fire Protection Dist.,
115 IlL.App.3d 702, 450 N.E.2d 1311, 71 Ill.Dec. 432 (2d Dist. 1983).

In Carter v. Chicago & Ill. Midland Ry. Co., 130 Ill.App.3d 431, 474 N.E.2d 458, 85
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[ll.Dec. 730 (4th Dist. 1985), it was held that there can be no claim for loss of consortium by a
spouse for the period of time after his or her remarriage.
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31.05 Measure of Damages--Wrongful Death--Adult Decedent--Collateral Next of Kin
Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [collateral next of kin] of the decedent
for the pecuniary loss proved by the evidence to have resulted to the [collateral next of kin] from
the death of the decedent. “Pecuniary loss” may include loss of money, benefits, goods, services,
[and] society.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What (money,) (benefits,) (goods,) (and) (services) the decedent customarily
contributed in the past;]

[2. What (money,) (benefits,) (goods,) (and) (services) the decedent was likely to have
contributed in the future;]

[3. Decedent's personal expenses (and other deductions);]

[4. His age;]

[5. His sex;]

[6. His health;]

[7. His physical and mental characteristics;]

[8. His habits of (industry,) (sobriety,) (and) (thrift);]

[9. His occupational abilities;]

[10. The grief, sorrow, and mental suffering of [collateral next of kin];]

[11. The relationship between [collateral next of kin] and [decedent].]

Whether pecuniary loss has been proved by the evidence is for you to determine.
Instruction, Notes and Comment revised October 2007.

Notes on Use

Item 10 is a new addition to the instruction. Its inclusion is based on the 2007 amendment

to the Wrongful Death Act, 740 ILCS 180/2. That amendment (P.A. 95-3) permits the recovery

of damages for grief, sorrow and mental suffering of the next of kin and applies to causes of
action accruing on and after its effective date, May 31, 2007.
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Use only those factors 1-11 which have a basis in the evidence.

This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased.

This instruction should be used with IPI 31.11 defining “society” whenever loss of
society is claimed.

Comment

See Comments to IPI 31.02 and 31.04.
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31.06 Measure of Damages--Wrongful Death--Unmarried Adult Decedent--Lineal and
Collateral Next of Kin Surviving

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the [lineal and collateral next of kin] of the
decedent for the pecuniary loss proved by the evidence to have resulted to [the next of kin] from
the death of the decedent.

“Pecuniary loss” may include loss of money, benefits, goods, services, [and] society [and
sexual relations].

Where a decedent leaves [lineal next of kin], the law recognizes a presumption that the
[lineal next of kin] has sustained some substantial pecuniary loss by reason of the death. The

weight to be given this presumption is for you to decide from the evidence in this case.

In determining pecuniary loss, you may consider what the evidence shows concerning the
following:

[1. What (money,) (benefits,) (goods,) (and) (services) the decedent customarily
contributed in the past;]

[2. What (money,) (benefits,) (goods,) (and) (services) the decedent was likely to have
contributed in the future;]

[3. Decedent's personal expenses (and other deductions);]

[4. His age;]

[5. His sex;]

[6. His health;]

[7. His physical and mental characteristics;]

[8. His habits of (industry,) (sobriety,) (and) (thrift);]

[9. His occupational abilities;]

[10. The grief, sorrow, and mental suffering of [next of kin];]
[11. The relationship between [next of kin] and [decedent].]

Instruction, Notes and Comment revised October 2007.
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Notes on Use
Item 10 is a new addition to the instruction. Its inclusion is based on the 2007 amendment
to the Wrongful Death Act, 740 ILCS 180/2. That amendment (P.A. 95-3) permits the recovery
of damages for grief, sorrow and mental suffering of the next of kin and applies to causes of
action accruing on and after its effective date, May 31, 2007.

Use only those factors 1-11 which have a basis in the evidence.

This instruction should be used with IPI 31.09 which explains why the suit is brought in
the name of the personal representative of the deceased.

This instruction should be used with IPI 31.11 defining “society” whenever loss of
society is claimed.

Comment

See Comments to IPI 31.02 and 31.04.
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31.07 Measure of Damages--Wrongful Death--Factors Excluded

[Under Count ,|] In determining “pecuniary loss” you may not consider the
following:

[1. The pain and suffering of the decedent;]
[2. The grief or sorrow of the next of kin;] [or]
[3. The poverty or wealth of the next of kin.]
Instruction, Notes and Comment revised October 2007.
Notes on Use

For causes of action that accrue after May 31, 2007, paragraph 2 should be deleted from
this instruction. Under P.A. 95-3, effective May 31, 2007, next of kin may recover damages for
their grief, sorrow and mental suffering.

This instruction is designed to prevent the jury from considering factors which are not
elements of damage in a cause of action based on pecuniary injury. If used, it should follow IPI
31.01, 31.04, or 31.06.

Ordinarily evidence is not admitted as to wealth or poverty of the widow or next of kin.
Item 3 may be used only when such evidence has been admitted.

In cases brought under the Survival Act, the decedent's pain and suffering may be
compensable. Where a trial involves concurrent claims under the Survival Act and the Wrongful
Death Act, paragraph 1 should be deleted from this instruction because of the possibility of
confusing the jury.

Comment

The emotional aspects of a death are not compensable to the next of kin. Chicago & A.R.
Co. v. Shannon, 43 1l1. 338 (1867); Chicago & N.W.R. Co. v. Swett, 45 Ill. 197 (1867) (pain and
suffering of bereavement); Wilcox v. Bierd, 330 111. 571, 162 N.E. 170 (1928), aff’g 235 1ll. App.
126 (3d Dist. 1924) (wealth or poverty of beneficiary); Illinois Cent. R. Co. v. Baches, 55 111. 379
(1870) (helplessness of beneficiary).

The Legislature has modified the Wrongful Death Act to permit recovery of damages for
grief, sorrow and mental suffering of the lineal next of kin. This amendment applies to all causes
of action accruing on and after May 31, 2007. 740 ILCS 180/2.
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31.08 Damages--Wrongful Death--Contributory Negligence--More Than One Beneficiary
[Withdrawn]
Comment
IPI 31.08 formerly read, “If you find that [surviving spouse] [or] [next of kin] negligently
contributed to cause the death of the decedent, the negligence of that person does not bar
recovery by the plaintiff, but in any award you make you may not include damages for any
pecuniary injuries suffered by that person.” It has been withdrawn due to the amendment of

section 2 of the Wrongful Death Act (740 ILCS 180/2).

Instruction withdrawn March 2007.
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B31.08 Damages--Wrongful Death--Contributory Fault--Decedent

If you find that decedent contributed to the total proximate cause of the death of the
decedent you shall determine the percentage of contributory (fault) (negligence) of decedent.

If you find that the contributory (fault) (negligence) of the decedent was more than 50%
of the total proximate cause of the death of the decedent, then you shall enter a verdict in favor of
the defendant(s). If you find that the contributory (fault) (negligence) of the decedent was 50% or
less of the total proximate cause of the death of the decedent, then your verdict should be for the
plaintiff and you will reduce damages in the manner stated in the instructions.

Instruction, Notes and Comment revised May 2014.

Notes on Use

This instruction should be used whenever there is an issue of contributory fault of the
decedent. If there is an issue of the beneficiaries' contributory fault, then also use either IPI
B31.08.01 (several beneficiaries) or IPI B31.08.02 (sole beneficiary).
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31.08.01B Damages--Wrongful Death--Contributory Fault -More Than One Beneficiary

If you find that [any] beneficiary contributed to the total proximate cause of the death of
the decedent you shall determine the percentage of contributory (fault) (negligence) of [that]
beneficiary.

The contributory (fault) (negligence) of a beneficiary affects his/her right to recover
damages.

If you find that the contributory (fault) (negligence) of [any] beneficiary was more than
50% of the total proximate cause of the death of the decedent, then [that] beneficiary shall not
recover damages from this suit. However, you are not to consider this fact in arriving at the total
amount of damages, if any, in this case.

If you find that the contributory (fault) (negligence) of [any] beneficiary was 50% or less
of the total proximate cause of the death of the decedent, his/her damages shall be reduced in that
proportion and the Court shall make the adjustments required by law with respect to the recovery
of [that] beneficiary.

Instruction, Notes and Comment revised May 2014.
Notes on Use

This instruction should be used whenever there is an issue of contributory fault as to two
or more of the beneficiaries on behalf of whom the suit is brought. If there is an issue of
contributory fault of a sole beneficiary, use IPI B31.08.02.

Comment

Contributory fault of a beneficiary no longer bars recovery, but will only reduce that
beneficiary's recovery if no greater than 50% of the total fault. 740 ILCS 180/2. The jury's
verdict will be adjusted by the Court after a hearing on the issue of dependency. See provisions
of 740 ILCS 180/2 for the proper procedure. If the contributory fault of the beneficiary is more
than 50% of the total fault, that beneficiary takes nothing and the percentage of dependency the
trial judge finds for that beneficiary will inure to the benefit of the defendant. If the contributory
fault of the beneficiary is not more than 50% of the total fault, the damages he would recover
based on the percentage of dependency are reduced by his fault, thus reducing the total judgment
amount payable by the defendant.
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B31.08.02 Damages--Wrongful Death--Contributory Fault -- Sole Beneficiary

If you find that the beneficiary contributed to cause the death of the decedent, then you
must determine the percentage of the contributory (fault) (negligence) of the beneficiary.

The contributory (fault) (negligence) of the beneficiary affects his/her right to recover
damages.

If you find that the contributory (fault) (negligence) of the beneficiary was more than
50% of the total proximate cause of the death of the decedent, then your verdict should be for the
defendant(s).

If you find that the contributory (fault) (negligence) of the beneficiary was 50% or less of
the total proximate cause of the death of the decedent, then your verdict should be for the
plaintiff and the beneficiary's damages shall be reduced in that proportion and the Court shall
make the adjustments required by law with respect to the recovery of the beneficiary.

Instruction, Notes and Comment approved May 2014.
Notes on Use

This instruction should be used whenever there is an issue of contributory fault by the
sole beneficiary on whose behalf the suit is brought. If there is an issue of contributory fault as to
two or more of the beneficiaries on behalf of whom the suit is brought, use IPI B31.08.01.

Comment

Contributory fault of a beneficiary no longer bars recovery, but will only reduce that
beneficiary's recovery if no greater than 50% of the total fault. 740 ILCS 180/2. The jury's
verdict will be adjusted by the Court after a hearing on the issue of dependency. See provisions
of 740 ILCS 180/2 for the proper procedure. If the contributory fault of the sole beneficiary is
more than 50% of the total fault, the beneficiary takes nothing and the verdict should be for the
defendant(s). If the contributory fault of the sole beneficiary is not more than 50% of the total
fault, the damages he or she would recover based on the percentage of dependency are reduced
by his or her fault, thus reducing the total judgment amount payable by the defendant(s).
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31.09 Action for Wrongful Death and Survival Action Brought by Personal Representative

The plaintiff [administrator's or executor's name] brings this action in a representative
capacity by reason of his being [administrator] [executor]| of the estate of [deceased's name],
deceased. He represents [names of widow and/or next of kin], the [widow] [and] [next of kin] of
the deceased [, and the estate of the deceased]. They are the real parties in interest in this lawsuit,
and in that sense are the real plaintiffs whose damages you are to determine if you decide for the
[administrator] [executor] of the estate of [deceased's name].

Notes on Use

This instruction should be given in cases based on the Wrongful Death Act (740 ILCS
180/1 (1994)) and the Survival Statute (755 ILCS 5/27-6 (1994)), and should be accompanied by
the appropriate charges enumerated in I[PI 31.01 through 31.10.

If there is a survival action, the bracketed phrase “[and the estate of the deceased]” may
be used after naming the widow and next of kin.

Comment

The Wrongful Death Act provides that “every such action shall be brought by and in the
names of the personal representatives of” the deceased. 740 ILCS 180/1 (1994). This instruction
properly informs the jury of the role the nominal plaintiff has assumed and that the administrator
is merely representing the interests of the next of kin.

In the usual case, the widow and next of kin would be the only parties in interest, and
there would be no need to mention the estate of the deceased. Under some circumstances,
however, it may well be necessary to maintain a clear distinction between the wrongful death
count and the survival count throughout the trial, even to the point of separate verdict forms. As
is clearly pointed out in the dissent to National Bank of Bloomington v. Norfolk & W. Ry. Co., 73
11.2d 160, 383 N.E.2d 919, 23 Ill.Dec. 48 (1978), the estate may include persons other than the
widow and next of kin; or even if only the widow and next of kin are included, they may well
take the money in significantly different proportions under each count.
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31.10 Damages--Survival Action

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate the estate for any of the following elements
of damages proved by the evidence to have resulted from the [negligence] [wrongful conduct] of
the defendant during the period between the time of the decedent's injuries and the time of his
death, taking into consideration the nature, extent, and duration of the injury:

[Here insert the elements of damages which have a basis in the evidence.]

Whether any of these elements of damages has been proved by the evidence is for you to
determine.

Notes on Use

If there is both a wrongful death count and a survival count the specific count involved
should be designated at the beginning of this instruction.

The bracketed words “wrongful conduct” in the first paragraph may be used instead of
“negligence” when the misconduct alleged includes a charge such as wilful and wanton conduct
or other fault.

Other phrases may be substituted for the bracketed terms “negligence” or “wrongful
conduct” or “wrongful conduct of the defendant” where appropriate, such as “unreasonably
dangerous condition of the product.”

Comment

The phrase “nature, extent, and duration of the injury” is no longer a separate element of
damages; rather, it is a factor to be considered in evaluating the other elements. See Comment to
IP1 30.02.

Murphy v. Martin Oil Co., 56 111.2d 423, 308 N.E.2d 583 (1974), specifically referred to
survival-action damages of conscious pain and suffering, loss of earnings, medical expenses,
physical disability, and property damage.

The fact that a decedent has suffered for only a short period of time is not a bar to a claim
for conscious pain and suffering. The duration of the pain and suffering affects the amount of
damages to be awarded, not the right to recover damages. Glover v. City of Chicago, 106
Ml.App.3d 1066, 436 N.E2d 623, 62 Ill.Dec. 597 (Ist Dist. 1982).
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31.11 Damages--Loss of Society--Definition

When I use the term “society” in these instructions, I mean the mutual benefits that each
family member receives from the other's continued existence, including love, affection, care,
attention, companionship, comfort, guidance, and protection.

Notes on Use

This instruction should be given whenever any other instruction includes the term
“society.”

Comment

See Sea-Land Services, Inc. v. Gaudet, 414 U.S. 573, 585; 94 S.Ct. 806, 815; 39 L.Ed.2d
9 (1974) (“embraces a broad range of mutual benefits each family member receives from the
others' continued existence, including love, affection, care, attention, companionship, comfort
and protection”) (cited in McDonald v. Federal Barge Lines, Inc., 496 F.2d 1376 (5th Cir.
1974)); Bullard v. Barnes, 102 111.2d 505, 514; 468 N.E.2d 1228, 1232; 82 Ill.Dec. 448, 452
(1984) (“‘companionship, guidance, advice, love, and affection”); Vernon's Ann.Mo. Stat. §
537.090 (“companionship, comfort, instruction, guidance, counsel, training, and support”);
California Jury Instructions Civil (BAJI) No. 14.50 (“love, companionship, comfort, affection,
society, solace or moral support”); Washington Pattern Jury Instructions Civil No. 31.02 (“love,
care, guidance, training, instruction, and protection”).

A similar instruction was approved in Singh v. Air lllinois, Inc., 165 1ll.App.3d 923, 520
N.E.2d 852, 117 1ll.Dec. 501 (1st Dist. 1988), and Drake v. Harrison, 151 11l.App.3d 1082, 503
N.E.2d 1072, 1076; 105 Ill.Dec. 66, 70 (5th Dist. 1987). See also Lorenz v. Air Illinois, Inc., 168
Ml.App.3d 1060, 522 N.E.2d 1352, 119 Ill.Dec. 493 (1st Dist. 1988) (similar instruction not
error).
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31.12 Wrongful Death Case--Discount of Future Damages

If you find for the plaintiff, then in assessing damages you may consider how long the
[names of widow and/or next of kin] will be likely to sustain pecuniary losses as a result of
[decedent's name]'s death, considering how long [decedent's name] was likely to have lived and
how long [names of widow and/or next of kin] [is] [are] likely to live.

In calculating the amount of these pecuniary losses consisting of money, benefits, goods
or services, you must determine their present cash value. “Present cash value” means the sum of
money needed now which, together with what that sum may reasonably be expected to earn in
the future, will equal the amounts of those pecuniary losses at the times in the future when they
will be sustained.

Damages for [loss of sexual relations] [loss of society] are not reduced to present cash
value.

Notes on Use
If mortality tables are in evidence use IPI 31.13 instead.
Comment
This instruction was formerly IPI 34.03.
See Comments to IPI 34.02 and 34.04.

This instruction is intended to satisfy the requirement that the jury be informed that they
must reduce to present cash value any award for future pecuniary damages suffered by next of
kin. Allendorf v. Elgin, J. & E. Ry. Co., 8 111.2d 164, 133 N.E.2d 288 (1956), cert. denied, 352
U.S. 833, 77 S.Ct. 49, 1 L.Ed.2d 53 (1956).

See 59 111. B.J. 581, 60 I11. B.J. 97, and 60 Ill. B.J. 520.

This instruction and IPI 31.13 (formerly IPI 34.03 and 34.05) were approved in Baird v.
Chicago, B. & Q.R. Co., 32 lll.App.3d 1, 7, 334 N.E.2d 920, 925 (4th Dist. 1975), aff'd, 63 111.2d
463,349 N.E.2d 413 (1976).

The appellate court has held that damages for loss of a decedent's consortium or society
are not reduced to present cash value. Lorenz v. Air Illinois, Inc., 168 1ll.App.3d 1060, 522
N.E.2d 1352, 119 Ill.Dec. 493 (1st Dist. 1988); Exchanges Nat'l Bank of Chicago v. Air Illinois,
Inc., 167 1ll.App.3d 1081, 522 N.E.2d 146, 118 Ill.Dec. 691 (1st Dist. 1988). See also Singh v.
Air Illinois, Inc., 165 TlL.App.3d 923, 520 N.E.2d 852, 117 Ill.Dec. 501 (1st Dist. 1988) (issue
waived, but would not have been error even absent waiver).

For a discussion of a stipulated calculation of future damages from date of death rather
than from date of trial, see In re Air Crash Disaster Near Chicago, Illinois, on May 25, 1979,
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644 F.2d 633 (7th Cir. 1981) (court construes the requirement of this instruction and IPI 31.13
(formerly IPI 34.03 and 34.05) as requiring discounting of future earnings from date of trial).
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31.13 Mortality Tables as Evidence of Damages--Wrongful Death Case

If you find for the plaintiff, then in assessing damages you may consider how long the
[names of widow and/or next of kin] will be likely to sustain pecuniary losses as a result of
[decedent's name]'s death, considering how long [decedent's name] was likely to have lived and
how long [names of widow and/or next of kin] [is] [are] likely to live.

According to a table of mortality in evidence, the life expectancy of a [male] person aged
_yearsis __ years. That of a [female] person aged  yearsis  years [and that of a
(male) person aged ~ years is  years]. These figures are not conclusive. They are the
average life expectancies of persons who have reached those ages. They may be considered by
you in connection with other evidence relating to the probable life expectancies of the decedent
and [his widow] [and] [his next of kin] including evidence of the decedent's occupation, health,
habits and activities, bearing in mind that some persons live longer and some persons live less
than the average.

In calculating the amount of these pecuniary losses consisting of money, benefits, goods
or services, you must determine their present cash value. “Present cash value” means the sum of
money needed now which, together with what that sum may reasonably be expected to earn in
the future, will equal the amounts of those pecuniary losses at the times in the future when they
will be sustained.

Damages for [loss of sexual relations] [loss of society] are not reduced to present cash
value.

Notes on Use

If mortality tables are not in evidence, use IPI 31.12 instead.

The age of the deceased at the time of his death and his life expectancy and the ages of
the widow and respective next of kin and their life expectancies should be placed in the
appropriate blanks in this instruction. The bracketed material should be used when the evidence
requires it.

Comment

This instruction was formerly 34.05.

See Comments to IPI 34.02 and 34.04.

This instruction (as IPI 34.05) was approved by the Illinois Supreme Court. Baird v.
Chicago, B. & Q. R. Co., 63 111.2d 463, 471, 349 N.E.2d 413, 417 (1976).

The appellate court has held that damages for loss of a decedent's consortium or society
are not reduced to present cash value. Lorenz v. Air Illinois, Inc., 168 1ll.App.3d 1060, 522
N.E.2d 1352, 119 Ill.Dec. 493 (1st Dist. 1988); Exchange Nat'l Bank v. Air Illlinois, Inc., 167
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I1.App.3d 1081, 522 N.E.2d 146, 118 Ill.Dec. 691 (1st Dist. 1988). See also Singh v. Air Illinois,
Inc., 165 T11.App.3d 923, 520 N.E.2d 852, 117 Ill.Dec. 501 (1st Dist. 1988) (issue waived, but
would not have been error even absent waiver).
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32.00
INJURY TO SPOUSE AND FAMILY MEMBERS
INTRODUCTION

The instructions in this chapter apply to the recovery of consequential damages by a
spouse and other family members in other than wrongful death cases. For instructions on
wrongful death damages, see Chapter 31.

In Illinois both husband and wife may recover for loss of consortium. Dini v. Naiditch, 20
111.2d 406, 170 N.E.2d 881 (1960). The loss of consortium action must be joined with the
principal action. Brown v. Metzger, 104 111.2d 30, 470 N.E.2d 302, 83 Ill.Dec. 344 (1984).

However, punitive damages are not allowed in an action for loss of consortium.
Hammond v. North Am. Asbestos Corp., 97 111.2d 195, 454 N.E.2d 210, 73 Ill.Dec. 350 (1983).

The “Family Expense Statute,” 750 ILCS 65/15 (1994), makes a spouse liable for
medical and funeral expenses. Therefore, an independent cause of action may be maintained by a
spouse for these expenses. Saunders v. Schultz, 20 111.2d 301, 170 N.E.2d 163 (1960); Thompson
v. City of Bushnell, 346 111.App. 352, 105 N.E.2d 311 (3d Dist.1952).

A parent does not have a cause of action for loss of a child's society resulting from a
negligently-caused non-fatal injury to the child. Dralle v. Ruder, 124 111.2d 61, 529 N.E.2d 209,
124 Tll.Dec. 389 (1988). Likewise, a child does not have a cause of action for loss of a parent's
society resulting from a negligently-caused non-fatal injury to the parent. Karagiannakos v.
Gruber, 274 1l.App.3d 155, 653 N.E.2d 932, 210 Ill.Dec. 737 (1st Dist.1995).
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32.01 Measure of Damages--Injury to Spouse or Family Member

If you decide for the plaintiff on the question of liability, you must then fix the amount of
money which will reasonably and fairly compensate him for any of the following elements of
damages arising out of injuries to [his wife] [his child] [his parent] proved by the evidence to
have resulted from the [negligence] [wrongful conduct] [of the defendant].

[Here insert the elements of damage which have a basis in the evidence.]

Whether any of these elements of damages has been proved by the evidence is for you to
determine.

Notes on Use

The instruction cannot be given in the form set out above. It must be completed by
selecting the elements of damages shown by evidence from among IPI 32.02, 32.03, 32.04,
32.05, and 32.06. The relevant elements of damage should be inserted between the two
paragraphs of IPI 32.01.

The bracketed words “wrongful conduct” in the first paragraph may be used instead of
“negligence” when the misconduct alleged includes a charge such as willful and wanton conduct
or other fault.

Other phrases may be substituted for the bracketed terms “negligence” or “wrongful
conduct” or “wrongful conduct of the defendant” where appropriate, such as “unreasonably
dangerous condition of the product.”
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32.02 Measure of Damages--Injury to Spouse--Medical Expense--Past and Future

The reasonable expense of necessary medical care, treatment and services received by his
wife [and the present cash value of the reasonable expense of necessary medical care, treatment
and services reasonably certain to be received in the future.]

Notes on Use

This element is to be inserted between the two paragraphs of IPI 32.01 when the evidence
justifies its use. To include the bracketed material which relates to future medical expenses, there
must be evidence that such expenses are reasonably certain to be incurred.

Comment

Common law and statutory provisions allow each spouse to recover for medical expenses
for which he is obligated resulting from injury to the other spouse. Brown Metzger, 104 111.2d 30,
470 N.E.2d 302, 83 Ill.Dec. 344 (1984).

On the issue of present cash value, see the IPI 34.00 series.
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32.03 Measure of Damages--Injury to Spouse--Loss of Services--Past and Future

The reasonable value of the services of his wife of which he has been deprived [and the
present cash value of the services of his wife of which he is reasonably certain to be deprived in
the future].

Notes on Use

This element is to be inserted between the two paragraphs of IPI 32.01 when the evidence
justifies its use. To include the bracketed material which relates to the loss of future services,
there must be evidence that such loss is reasonably certain to occur.

Comment

Damages to the husband for loss of services of his wife and for a wife suing to recover
for her loss of services where a husband has suffered bodily injury are compensable in Illinois.
Manders v. Pulice, 102 11l.App.2d 468, 242 N.E.2d 617 (2d Dist.1968), aff'd, 44 111.2d 511, 256
N.E.2d 330 (1970); Dini v. Naiditch, 20 111.2d 406, 170 N.E.2d 881 (1960).

Testimony that the husband no longer shared in the family decision making, in the
rearing and disciplining of children, or in the household repairs and chores as he had before the
injury supported giving IPI 32.03. Wood v. Mobil Chem. Co., 50 Ill.App.3d 465, 365 N.E.2d
1087, 1096; 8 Ill.Dec. 701, 710 (5th Dist.1977).

On the issue of present cash value, see the IP1 34.00 series.
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32.04 Measure of Damages--Injury to Spouse--Loss of Consortium

The reasonable value of the society, companionship and sexual relationship with his wife
of which he has been deprived [and the society, companionship and sexual relationship with his
wife of which he is reasonably certain to be deprived in the future].

Notes on Use

This element is to be inserted between the two paragraphs of IPI 32.01 when the evidence
justifies its use. To include the bracketed material which relates to the loss of consortium in the
future, there must be evidence that such loss is reasonably certain to occur.

Comment

Society, companionship and sexual relations between husband and wife, oftentimes
referred to as consortium, are elements of compensable damages in Illinois in actions brought
either by a husband or wife. Brown v. Metzger, 104 111.2d 30, 470 N.E.2d 302, 83 Ill.Dec. 344
(1984).

On the issue of present cash value, see the IPI 34.00 series, and particularly the Comment
to IP1 34.02.
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32.05 Measure of Damages--Injury to a Child--Medical Expenses--Past and Future

The reasonable expense of necessary medical care, treatment and services received by the
child [and the present cash value of the reasonable expenses of necessary medical care, treatment
and services reasonably certain to be received in the future until the child reaches age 18.]

Notes on Use

This element is to be inserted between the two paragraphs of IPI 32.01 when the evidence
justifies its use. To include the bracketed material which relates to future medical expenses, there
must be evidence that such expenses are reasonably certain to be incurred.

If the parent remains liable for future medical expenses after the child reaches age 18,
such as where the child is incompetent or disabled, the phrase “until the child reaches age 18”
may be deleted.

Comment

Parents may recover for medical expenses for which they are obligated resulting from
injury to their minor children. 750 ILCS 65/15 (1994); Graul v. Adrian, 32 111.2d 345, 205
N.E.2d 444 (1965). The usual practice in Illinois is to sue for all damages in the minor's action.
This is accomplished by alleging an assignment, or waiver or relinquishment by the parents of
their right to recover these damages. Curtis v. Lowe, 338 Ill.App. 463, 87 N.E.2d 865 (2d
Dist.1949). Any defenses to the parents' action remain defenses to this assigned action. Kennedy
v. Kiss, 89 Ill.App.3d 890, 412 N.E.2d 624, 45 Tll.Dec. 273 (1st Dist.1980).

Parents are not generally liable for medical expenses incurred by adult children. Ragan v.
Protko, 66 111.App.3d 257, 383 N.E.2d 745, 22 Ill.Dec. 937 (5th Dist.1978); Sapp v. Johnston, 15
Ml.App.3d 119, 303 N.E.2d 429 (3d Dist.1973). However, support obligations for a mentally or
physically disabled child have been imposed upon the husband and wife after the child attains
majority. Strom v. Strom, 13 Ill.App.2d 354, 142 N.E.2d 172 (1st Dist.1957); Freestate v.
Freestate, 244 1l1.App. 166 (1st Dist.1927). See also 750 ILCS 5/513 (1994); 755 ILCS 5/11A-1
et seq. (1994).

While the parents of a minor child are always responsible for the child's medical
expenses, the child is not responsible unless the medical care has been rendered on the child's
own credit and not on the credit of a parent. Kennedy v. Kiss, 89 Ill.App.3d 890, 412 N.E.2d 624,
45 1ll.Dec. 273 (1st Dist.1980).

On the issue of present cash value, see the IPI 34.00 series.
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32.06 Measure of Damages--Loss of Services of Child--Past and Future

The reasonable value of the services of the minor child of which the parent has been
deprived [and the present cash value of the services of the minor child of which the parent is
reasonably certain to be deprived in the future until the child reaches age 18.]

Notes on Use

This element is to be inserted between the two paragraphs of IPI 32.01 when the evidence
justifies its use. To include the bracketed material which relates to loss of future services or
income, there must be evidence that such loss is reasonably certain to occur.

Comment

In actions for damages arising out of an injury to an unemancipated minor, the loss of
earnings during the child's minority are recoverable by the parents. The child is limited to the
loss of earnings he would have received after reaching his majority. Wolczek v. Public Serv. Co.
of N. III., 342 111. 482, 496; 174 N.E. 577, 583 (1930).

A parent has the right to the services and earnings of an unemancipated minor child. See
Zozaski v. Mather Stock Car Co., 312 1ll.App. 585, 38 N.E.2d 825 (1st Dist.1942); 59 Am. Jur.
2d, Parent & Child § 46, pp. 131-33.

See Comment to IPI 32.05 regarding the potential assignment by the parent to the child of
this element of damages.

On the issue of present cash value, see the IP1 34.00 series.
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33.00
DAMAGES—MITIGATION
33.01 Mitigation of Damages--Personal Injury

In fixing the amount of money which will reasonably and fairly compensate the plaintiff,
you are to consider that an injured person must exercise ordinary care to obtain medical
treatment. Damages proximately caused by a failure to exercise such care cannot be recovered.

Notes on Use

This instruction should never be given unless (1) there is evidence creating an issue of
fact as to the plaintiff's negligence in securing medical attention, and (2) the damages resulting to
the plaintiff from the failure to exercise due care in obtaining medical care are separable from his
other injuries. Kennedy v. Busse, 60 Ill.App. 440 (1st Dist.1895); Chicago & E. R. Co. v. Meech,
163 11l. 305, 45 N.E. 290 (1896); Wong v. Richards, 10 1ll.App.3d 514, 294 N.E.2d 784 (4th
Dist.1973); Bartimus v. Paxton Community Hosp., 120 1ll.App.3d 1060, 1071; 458 N.E.2d 1072,
1080; 76 1ll.Dec. 418, 426 (4th Dist.1983).

A doctor's failure to exercise ordinary care is not a basis for giving of this instruction if
the plaintiff has used ordinary care in the selection of the doctor. Chicago City Ry. Co. v. Saxby,
213 11l. 274, 72 N.E. 755, 68 L.R.A. 164, 104 Am.St.Rep. 218 (1904); Pullman Palace Car Co.
v. Bluhm, 109 1I11. 20 (1884). See IPI 30.23.

Comment

This instruction recognizes the proposition that an injured person must mitigate his
damages by using ordinary care in obtaining medical treatment. Chicago Union Traction Co. v.
Mee, 136 Il11.App. 98 (1st Dist.1907).

No instruction should be given with reference to the plaintiff's duty to submit to major
surgical operations. Whether the plaintiff is to undergo a serious operation is a matter for him to
decide. Howard v. Gulf M. & O. R. Co., 13 1ll.App.2d 482, 142 N.E.2d 825 (4th Dist.1957);
Morris v. Despain, 104 TIL.App. 452 (2d Dist.1902); Lapidus v. Hahn, 115 Ill.App.3d 795, 450
N.E.2d 824, 71 Ill.Dec. 136 (1st Dist.1983); Montgomery v. Terminal R.R. Ass'n, 73 1ll.App.3d
650, 392 N.E.2d 77, 29 Ill.Dec. 520 (5th Dist.1979) (trial court properly refused evidence that
surgery was recommended to improve plaintiff's condition, and the reasons for plaintiff's
rejection of that recommendation).

Failure to mitigate damages is an affirmative defense. Rozny v. Marnul, 43 111.2d 54, 250
N.E.2d 656 (1969).
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33.02 Mitigation of Damages--Property

In fixing the amount of money which will reasonably and fairly compensate the plaintiff,
you are to consider that a person whose [property] [business] is damaged must exercise ordinary
care to minimize existing damages and to prevent further damage. Damages proximately caused
by a failure to exercise such care cannot be recovered.

Comment

This instruction recognizes the proposition that a plaintiff must use ordinary care to
mitigate damage to his property. Hartford Deposit Co. v. Calkins, 186 Ill. 104, 57 N.E. 863
(1900).

See also Behrens v. W. S. Bills & Sons, Inc., 5 1ll.App.3d 567, 283 N.E.2d 1 (3d
Dist.1972) (plaintiff's instruction providing that “while reasonable efforts to avoid loss are
required,” plaintiff was not required to take action which he was financially unable to take,
correctly stated applicable law).

Failure to mitigate damages is an affirmative defense. Rozny v. Marnul, 43 111.2d 54, 250
N.E.2d 656 (1969).
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34.00

DAMAGES--FUTURE DAMAGES--LENGTH OF TIME DAMAGES WILL
CONTINUE--DISCOUNT OF DAMAGES--MORTALITY TABLES

34.01 Damages Arising in the Future--Extent and Amount

If you find that [a] [the] plaintiff is entitled to damages arising in the future [because of
injuries] [or] [because of future (medical) (caretaking) expenses] [or] [because of loss of
earnings] [or] [loss of the services of [name of minor child]] [or] [because of (loss of society)
(or) (loss of companionship and sexual relations)], you must determine the amount of these
damages which will arise in the future.

[If these damages are of a continuing nature, you may consider how long they will
continue.] [If these damages are permanent in nature, then in computing these damages you may
consider how long the plaintiff (and his spouse) (is) (are) likely to live.]

[With respect to a loss of future earnings, you may consider that some persons work all
their lives and others do not; that a person's earnings may remain the same or may increase or
decrease in the future.]

Notes on Use

The elements of damages used in the first paragraph of this instruction must be consistent
with the elements of damages used in other damages instructions, e.g., IPI 30.06-30.09, 31.13,
and 32.02-32.04.

This instruction is intended to inform the jury that they should consider the length of time
the various elements of damage will continue, point out that earnings may not equal life
expectancy and may vary, and lay the basis for the instruction on discounting particular elements
of damages to present cash value. See IP1 34.02.

The instruction is drawn to cover both temporary and permanent future damages. If there
is evidence to support a finding that future damages are continuing but not permanent, use the
first sentence of the second paragraph. If there is evidence sufficient to support a finding that
future damages are permanent, use the second sentence of the second paragraph. Buskirk v.
Burlington N., Inc., 103 Ill.App.3d 414, 431 N.E.2d 410, 412, 59 Ill.Dec. 125, 127 (5th
Dist.1982), cert. denied, 459 U.S. 910, 103 S.Ct. 217, 74 L.Ed.2d 173 (1982). If the evidence
would support both findings, both sentences should be used.

The last paragraph will be used only when there is evidence of a loss of future earnings.

If mortality tables are in evidence, also use IPI 34.04.
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Comment

See Comment to IPI 32.06 concerning the parent's right to recover for the loss of the
services of an unemancipated minor child.
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34.02 Damages Arising in the Future--Discount to Present Cash Value

In computing the damages arising in the future [because of future (medical) (caretaking)
expenses]| [or] [because of the loss of (future earnings) (benefits) (or) (services)] you must
determine their present cash value. “Present cash value” means the sum of money needed now,
which, when added to what that sum may reasonably be expected to earn in the future, will equal
the amount of the [expenses] [and] [earnings] [benefits] at the time in the future when [the
expenses must be paid] [or] [the earnings (benefits) would have been received].

Damages for [pain and suffering] [disability] [loss of a normal life] [and] [disfigurement]
[loss of (society) (companionship) (and) (sexual relations)] are not reduced to present cash value.

Notes on Use

This instruction may be used with IPI 34.01. If mortality tables are in evidence, also use
IP1 34.04.

Comment

This instruction has been modified from earlier versions. Prior 34.02 included the phrase
“... you must not [simply multiply the (expenses) (earnings) (benefits) (by the length of time you
have found they will continue) (or) (by the number of years you have found that the plaintiff is
likely to live)].”

Inclusion of this phrase requires the court to favor one method of determining present
cash value over another. There is a sound economic basis (though certainly not the only one) that
permits present cash value to be determined in exactly the manner prohibited by the former
instruction. This is known as the “total offset method.” See Beaubien v. Elliot, 434 P.2d 665
(Alaska 1967) and Kaczkawski v. Bolubasz, 461 Pa. 561, 421 A.2d 1027 (1980), wherein two
state supreme courts have judicially adopted this method. Also see 104 Dick. L. Rev. 679
(Summer 2000). The Illinois Supreme Court in Richardson v. Chapman, 175 111.2d 98, 676
N.E.2d 621, 221 Ill.Dec. 818 (1997) approved of this method of determining present cash value
in the “upper bound” figures used by plaintiff's expert. However, the Court did not adopt this
method or indicate it was preferred over other methods. Therefore, the committee makes no
recommendation as to which of several methods may be used to determine present cash value.

Future damages except for pain and suffering, disfigurement, disability, loss of normal
life, and loss of society and consortium are to be reduced to present cash value. Allendorf v.
Elgin, J. & E. Ry. Co., 8 111.2d 164, 133 N.E.2d 288 (1956), cert. denied, 352 U.S. 833, 77 S.Ct.
49, 1 L.Ed.2d 53 (1956); Avance v. Thompson, 387 1ll. 77, 55 N.E.2d 57 (1944), cert. denied,
323 U.S. 753, 65 S.Ct. 82, 89 L.Ed. 603 (1944); Howard v. Gulf, M. & O.R.Co., 13 1ll.App.2d
482, 142 N.E.2d 825 (4th Dist.1957). Cf. Lorenz v. Air Illinois, Inc., 168 1ll.App.3d 1060, 522
N.E.2d 1352, 119 Ill.Dec. 493 (1st Dist.1988), and Exchange Nat'l Bank v. Air Illinois, Inc., 167
I11.App.3d 1081, 522 N.E.2d 146, 118 Ill.Dec. 691 (1st Dist.1988) and Drews v. Globel Freight
Lines, Inc., 144 111.2d 84, 161 Ill.Dec. 324, 578 N.E.2d 970 (1991) (damages for loss of
consortium and society not reduced to present cash value in a wrongful death case).
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There is no requirement that actuarial or statistical evidence be present to guide the jury
in its determination of present cash value when this instruction is given. Robinson v. Greeley &
Hansen, 114 1ll.App.3d 720, 449 N.E.2d 250, 253; 70 Ill.Dec. 376, 379 (2d Dist.1983); Crabtree
v. St. L.-S.F. Ry. Co., 89 Ill.App.3d 35, 411 N.E.2d 19, 44 Ill.Dec. 113 (5th Dist.1980); Kirk v.
Walter E. Deuchler Associates, Inc., 79 1ll.App.3d 416, 426-427; 398 N.E.2d 603, 610; 34
1l.Dec. 780, 787 (2d Dist.1979).

See also Schaffner v. Chicago & North Western. Transportation Company, 129 1l11.2d 1,
541 N.E.2d 643, 133 Ill.Dec. 432 (1989) (improper for defendant to argue that any sum awarded
Plaintiff could be invested to produce a “stream of income”); Lorenz v. Air lllinois, Inc., 168
I11.App.3d 1060, 522 N.E.2d 1352, 1356; 119 Ill.Dec. 493, 497 (1st Dist.1988) (expert testimony
as to cost of annuity properly excluded on issue of present cash value); Singh v. Air lllinois, Inc.,
165 Tll.App.3d 923, 520 N.E.2d 852, 856-857; 117 Ill.Dec. 501, 505-506 (1st Dist.1988) (same);
Exchange Nat'l Bank v. Air Illinois, Inc., 167 1ll.App.3d 1081, 522 N.E.2d 146, 150-151; 118
Ill.Dec. 691, 695-696 (1st Dist.1988) (same; reference to “inflation” in closing argument not
prejudicial error).
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34.03 Death Case--Discount of Future Damages
Comment

This instruction is now IPI 31.12.
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34.04 Damages Arising in the Future--Mortality Tables as Evidence of Damages--Injury
Case

According to a table of mortality in evidence, the life expectancy of a person aged
years is _ years. This figure is not conclusive. It is the average life expectancy of persons
who have reached the age of . It may be considered by you in connection with other
evidence relating to the probable life expectancy of the plaintiff in this case, including evidence
of his occupation, health, habits, and other activities, bearing in mind that some persons live
longer and some persons less than the average.

Notes on Use

The age of the injured person at the time of the trial and the expectancy of a person of his
age as shown by the mortality tables in evidence should be inserted in the blank spaces in this
instruction.

If mortality tables are in evidence, this instruction should be given in addition to any
other instructions on the calculation of damages, such as IP1 34.01 or 34.02.

Comment

Mortality tables are admissible in evidence in personal injury cases where there is
evidence that the injuries are of a permanent nature. Avance v. Thompson, 387 1ll. 77, 55 N.E.2d
57 (1944), cert. denied, 323 U.S. 753, 65 S.Ct. 82, 89 L.Ed. 603 (1944); Howard v. Gulf, M. &
O.R. Co., 13 ll. App.2d 482, 142 N.E.2d 825 (4th Dist.1957).

In Avance v. Thompson, supra, the Illinois Supreme Court held that: “The jury should be
carefully instructed as to the purposes for which such tables may be considered in fixing
pecuniary damages.” The court indicated that it was the responsibility of the party offering the
tables to accompany the offer with a proper instruction to the jury. In Nickell v. Baltimore &
O.R. Co., 347 lll.App. 202, 210; 106 N.E.2d 738, 741-742 (4th Dist.1952), the defendant
contended that the court committed reversible error when it failed to instruct the jury on the
application of mortality tables which had been introduced into evidence by the plaintiff. The
court held it was incumbent upon the defendant to make a request for an instruction relative to
the application of mortality tables and that it was not reversible error for the court to fail to
instruct on this subject in the absence of tender of such an instruction. Illinois Supreme Court
Rule 366(b) (2) (1) states, “No party may raise on appeal the failure to give an instruction unless
he shall have tendered it.”

In Crabtree v. St. Louis-San Francisco Ry. Co., 89 1ll.App.3d 35, 39; 411 N.E.2d 19, 22;
44 Tl.Dec. 113, 116 (5th Dist.1980), the court, in rejecting an objection to IPI 34.04, noted that
there is no requirement in Illinois that plaintiff introduce actuarial or statistical evidence to guide
the jury in determining the present cash value of future lost earnings, although such evidence is
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“often helpful to juries in reducing damages to monetary figures and could have been presented
by defendant had it felt the necessity therefor.”

This instruction has been approved in various cases. Jurney v. Lubeznik, 72 1ll.App.2d
117, 218 N.E.2d 799, 806 (1st Dist.1966); Sherman v. City of Springfield, 111 Ill.App.2d 391,
401; 250 N.E.2d 537, 546 (4th Dist.1969); Avery v. Moews Seed Corn Co., 131 1ll.App.2d 842,
268 N.E.2d 561 (3d Dist.1971); Canales v. Dominick's Finer Foods, Inc., 92 1ll.App.3d 773, 416
N.E.2d 303, 48 Ill.Dec. 272 (1st Dist.1981); Ciborowski v. Philip Dressler & Associates, 110
M1.App.3d 981, 443 N.E.2d 618, 66 Ill.Dec. 692 (1st Dist.1982); Martin v. Kralis Poultry Co., 12
I11.App.3d 453, 465; 297 N.E.2d 610, 619 (5th Dist.1973).

This instruction was previously an alternative to IPI 34.01 or 34.02 but is now given in
addition to those instructions or any other instructions referring to mortality tables.
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34.05 Mortality Tables as Evidence of Damages--Death Case
Comment

This instruction is now IPI 31.13.
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35.00
PUNITIVE DAMAGES
35.01 Punitive/Exemplary Damages--Willful and Wanton Conduct

In addition to compensatory damages, the law permits you under certain circumstances to
award punitive damages. If you find that [(Defendant's name)] conduct was [fraudulent]
[intentional] [willful and wanton] and proximately caused [injury] [damage] to the plaintiff, and
if you believe that justice and the public good require it, you may award an amount of money
which will punish [(Defendant's name)] and discourage [it/him/her] and others from similar
conduct.

In arriving at your decision as to the amount of punitive damages, you should consider
the following three questions. The first question is the most important to determine the amount of
punitive damages:

1. How reprehensible was [(defendant's name)] conduct?
On this subject, you should consider the following:

a) The facts and circumstances of defendant's conduct;

b) The [financial] vulnerability of the plaintiff;

c¢) The duration of the misconduct;

d) The frequency of defendant's misconduct;

e) Whether the harm was physical as opposed to economic;

f) Whether defendant tried to conceal the misconduct;

g) [other]

2. What actual and potential harm did defendant's conduct cause to the plaintiff in this case?

3. What amount of money is necessary to punish defendant and discourage defendant and others
from future wrongful conduct [in light of defendant's financial condition]?

[In assessing the amount of punitive damages, you may not consider defendant's similar
conduct in jurisdictions where such conduct was lawful when it was committed. ]

The amount of punitive damages must be reasonable [and in proportion to the actual and
potential harm suffered by the plaintiff.]
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Instruction, Notes and Comment revised January 2007.
Notes on Use

This instruction should be given in conjunction with IPI 14.01 when punitive damages
could be awarded. The U.S. Supreme Court has provided direction to courts for instructing a jury
on punitive damages in cases, culminating with State Farm v. Campbell, 538 U.S. 408, 123 S.Ct.
1513, 155 L.Ed.2d 585 (2003).

The phrase “financial vulnerability” comes from State Farm and BMW of North America
v. Gore, 517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996). By context, it appears that the
jury should also be permitted to consider other vulnerabilities if such evidence is in the record.

In identifying factors to consider concerning defendant's reprehensibility, the U.S.
Supreme Court did not limit other factors the jury may consider. If appropriate, and if additional
factors are present in the evidence, the court may instruct the jury to consider them.

“Financial condition” is bracketed because it is not necessary for a defendant's financial
condition to be in evidence for a jury to award punitive damages. Deal v. Byford, 127 111.2d 192,
204, 130 Ill.Dec. 200, 537 N.E.2d 267 (1989); Ford v. Herman, 316 1ll.App.3d 726, 734-735,
249 1ll.Dec. 942, 737 N.E.2d 332 (5th Dist. 2000).

The next to last paragraph should be used only in those cases like State Farm where
conduct that may give rise to punitive damages in the forum state may be lawful in other states.
There must be a basis in the evidence of such extra-jurisdictional conduct and its lawfulness to
warrant the inclusion of this bracketed paragraph.

The idea of proportionality of the punitive award to the compensatory award is expressed
in State Farm v. Campbell and BMW v. Gore. The Court did not specify what “in proportion”
means. The Court refused to approve a punitive award that was 145 times the compensatory
award. State Farm, supra at 429. The Court included language favoring a single digit multiplier.
(“Single-digit multipliers are more likely to comport with due process, while still achieving the
State's goals of deterrence and retribution, than awards with ratios in the range of 500 to 1 ... or,
in this case, 145 to 1,” State Farm, supra at 425.) See Mathias v. Accor Economy Lodging, 347
F.3d 672 (7th Cir. 2003); Philip Morris USA v. Williams, 340 Or. 35 (2005), cert. granted, 126
S.Ct. 2329 (20006), judgment vacated, 127 S.Ct. 1057 (2007). Instructing a jury concerning
“proportionality” was not mandated or prohibited by State Farm or by Illinois case law. Whether
the bracketed language concerning “proportionality” should be included in the instruction should
be decided on a case by case basis.

Comment

Where punitive damages may be assessed, they are allowed in the nature of punishment
and as a warning and example to deter the defendant and others from committing like offenses in
the future. Kelsay v. Motorola, Inc., 74 111.2d 172, 186, 23 Ill.Dec. 559, 384 N.E.2d 353 (1978);
Loitz v. Remington Arms Co., 138 111.2d 404, 415-416, 563 N.E.2d 397 (1990); Mattyasovszky v.
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West Towns Bus Co., 61 111.2d 31, 35, 330 N.E.2d 509 (1975).

The Illinois Supreme Court established that a reviewing court would “not disturb an
award of punitive damages on grounds that an amount is excessive unless it is apparent that the
award is a result of passion, partiality or corruption.” Deal v. Byford, 127 111.2d 192, 204, 130
[ll.Dec. 200, 537 N.E.2d 267 (1989). There were no clear guidelines in Illinois for determining
when a punitive damages award was excessive. Hazelwood v. Illinois Central Gulf R.R., 114
M.App.3d 703, 711, 71 Ill.Dec. 320, 450 N.E.2d 1199 (4th Dist. 1983). Relevant circumstances
that a reviewing court should consider in determining whether a punitive damage award is
excessive are to include the nature and enormity of the wrong, the financial status of the
defendant, and the potential liability of the defendant. Deal v. Byford, supra at 204, citing
Hazelwood v. Ill. Cent. Gulf R.R., supra at 712-713.

In a series of cases beginning in 1989, the U.S. Supreme Court squarely faced the
question of what constituted an excessive punitive damage award. Browning-Ferris Indus. of
Vermont, Inc., v. Kelco Disposal, Inc., 492 U.S. 257 (1989); Pac. Mut. Life Ins. Co. v. Haslip,
499 U.S. 1, 111 S.Ct. 1032, 113 L.Ed.2d 1 (1991); TXO Prod. Corp. v. Alliance Res. Corp., 509
U.S. 443 (1993); Honda Motor Co. v. Oberg, 512 U.S. 415, 114 S.Ct. 2331, 129 L.Ed.2d 336
(1994); BMW of North America v. Gore, 517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996);
Cooper Indus. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001); State Farm Mut. Auto Ins.
Co. v. Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585 (2003).

In BMW v. Gore, supra, the Court declared that constitutional principles embodied in the
due process clause of the 14th Amendment required that reviewing courts use three “guideposts”
to determine whether a punitive damage award is excessive:

(1) the degree of reprehensibility;

(2) the disparity between the actual or potential harm suffered by the plaintiff and the
punitive damage award;

(3) the difference between the punitive damage award and the civil penalties authorized or
imposed in comparable cases.

BMWv. Gore, supra; State Farm v Campbell, supra; Int'l Union of Operating Eng'rs, Local 150
v. Lowe Excavating Co., 327 1ll. App. 3d 711, 765 N.E.2d 21, 262 1Ill. Dec. 195 (2002) and cited
in Turner v. Firstar Bank, N.A., 363 1ll.App.3d 1150, 1163, 300 Ill.Dec. 927, 845 N.E.2d 816
(5th Dist. 2006). Of these guideposts, “the most important indicium of the reasonableness of a
punitive damage award is the degree of reprehensibility of the defendant's conduct.” BMW v.
Gore, supra at 575. “Reprehensibility” is a quality the Supreme Court asks reviewing courts to
recognize through careful consideration of the following factors:

(1) Whether the harm caused was physical as opposed to economic;

(2) Whether the tortious conduct evinced an indifference to or a reckless disregard of the
health or safety of others;
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(3) Whether the target of the conduct had financial vulnerability;
(4) Whether the conduct involved repeated actions or was an isolated incident; and

(5) Whether the harm was the result of intentional malice, trickery, deceit or mere accident.
International Union of Operating Engineers, Local 150 v. Lowe, supra.

While any punitive damages imposed should reflect the enormity of the tortfeasor's
offense, BMW, 517 U.S. at 525, the second guidepost--the disparity between the actual or
potential harm suffered and the punitive award--reminds the reviewing court that the award
should not be “grossly out of proportion to the severity of the offense,” Id. citing Pacific Mutual
Life Insurance Co. v. Haslip, 499 U.S. 1, 111 S.Ct. 1032, 113 L.Ed.2d 1 (1991). The Court has
indicated its reluctance “to identify concrete constitutional limits on the ratio between the harm,
or potential harm, to the plaintiff and the punitive damage award,” State Farm, 538 U.S. at 424,
citing BMW, 517 U.S. at 582. While refusing a “bright line ratio”” above which punitive damages
cannot exceed, the Court did suggest that “few awards exceeding single-digit ratio between
punitive and compensatory damages, to a significant degree, will satisfy due process.” State
Farm, 338 U.S. at 425.

In translating this concept of proportionality, the Seventh Circuit of the U.S. Court of
Appeals in Mathias v. Accor Economy Lodging, Inc., 347 F.3d 672, 676 (7th Cir. 2003) held not
only that “punitive damages should be proportional to the wrongfulness of the defendant's
actions,” but also that “the punishment should fit the crime.” Still, the Seventh Circuit avoided
any semblance of rigid measurement by embracing the challenges that extreme examples of bad
acts might pose to a jury. In other words, proportionality may be “modified when the probability
of detection is very low (a familiar example is the heavy fines for littering) or the crime is
potentially lucrative (as in the case of trafficking in illegal drugs).” /d.

Before State Farm v. Campbell, (2003), the Illinois Supreme Court last addressed the
concept of proportionality in a 1989 decision, Deal v. Byford, 127 1ll. 2d 192, 204, 130 Ill.Dec.
200, 537 N.E.2d 267 (1989), where it said “There is no requirement that the amount of punitive
damages imposed on a defendant bear any particular proportion to the size of the plaintiff's
compensatory recovery.” No subsequent pronouncement has been made by the Court.
Nevertheless, the concept of proportionality as expressed by the U.S. Supreme Court has
surfaced, relatively intact, in Illinois appellate decisions, such as Turner v. Firstar Bank, N.A.,
363 Ill.App.3d 1150, 300 Ill.Dec. 927, 845 N.E.2d 816 (5th Dist. 2006) (reducing punitive
damages to an amount that would be less than the double-digit ratio between punitive and
compensatory damages against which the State Farm Court cautioned); Franz v. Calaco
Development, 352 Tll.App.3d 1129, 288 Ill.Dec. 669, 818 N.E.2d 357 (2nd Dist. 2004) (“While
the amount to be awarded in punitive damages rests largely within the province of the jury, that
“discretion” is not arbitrary or unlimited”); and Hazelwood v. Illinois Central Gulf Railroad, 114
M. App.3d 703, 713, 71 Ill.Dec. 320, 450 N.E.2d 1199 (4th Dist. 1983) (“recognizing that
punitive damages are in the nature of a criminal sanction, we are simply saying that the
punishment should fit the crime. An award which is disproportionate to the wrong serves none of
the purposes of punitive damages and is excessive.”).
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The Illinois Supreme Court recently reduced a punitive damages award to a ratio of 11:1
from an Appellate Court remittitur of 75:1 in International Union of Operating Engineers, Local
150 v. Lowe, supra. The Court discussed the idea of proportionality and the Mathias v. Accor
Economy Lodging, Inc., supra, decision.

Cognizant of the fact that its admonishments were directed to reviewing courts, the U.S.
Supreme Court has also indicated that vague instructions that merely inform the jury to avoid
“passion or prejudice” do little to aid the decision maker in its task of assigning appropriate
weight to evidence that is tangential or only inflammatory. State Farm v. Campbell, supra at
418. The Committee, in revising the jury instructions addressing punitive damages, sought to
honor the three constitutional “guideposts” established by U.S. Supreme Court while
simultaneously emphasizing that the ultimate determination as to the size of the penalty imposed
must be dictated by the circumstances of each particular case. Deal v. Byford, 127 111.2d 192,
205, 130 Il.Dec. 200, 537 N.E.2d 267 (1989). “Even though the assessment of punitive damages
is not a purely factual finding, it is a 'fact sensitive' undertaking.” Franz, 352 1ll.App.3d at 1143,
citing Cooper Industries, Inc., 532 U.S. at 437. Room is to be left for relatively high punitive
damage awards in situations where particularly loathsome acts resulted in but small amounts of
measurable economic damages. Turner, 363 Ill.App.3d 1150, 1164, citing State Farm, 538 U.S.
at 425.

The Committee formulated an instruction that incorporated the distinguishing factors of
reprehensibility. Precisely which factor must be included in an instruction submitted to a jury is
case specific and to be carefully weighed. For instance, the State Farm opinion suggests that the
jury consider whether the harm was physical rather than economic, yet, experience allows that
under certain circumstances an economic loss willfully created can be equally as devastating to a
plaintiff. Regardless, in any punitive assessment, the degree of reprehensibility of the defendant's
conduct must be the pivotal consideration.

The Committee is also of the opinion that current definitions of the term “willful and
wanton” (14.01) and “proximate cause” (15.01) are plainly stated, well settled under current
Illinois law and not inconsistent with the U.S. Supreme Court decisions. The instructions were
designed to provide guidance to a jury that must determine whether punitive damages should be
awarded at all; and if so, how to go about the process of evaluating the defendant's misconduct in
light of their own experience and the facts of the case.

The Committee also considered the following cases: Home Savings & Loan Ass'n v.
Schneider, 108 111.2d 277, 91 Ill.Dec. 590, 483 N.E.2d 1225 (1985); Proctor v. Davis, 291
M1.App.3d 265 (1st Dist. 1997); Heldenbrand v. Roadmaster Corp., 277 1ll.App.3d 664 (5th Dist.
1996).
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35.02 Punitive/Exemplary Damages--Willful and Wanton Conduct--Corporate Defendant's
Liability

[(Defendant's name)] is a corporation and can act only through its officers and
employees. As to plaintiff's claim for compensatory damages against [(Defendant's name)], any
act or omission of an officer or employee within the scope of his employment is the act or
omission of the defendant corporation.

As to plaintiff's claim for punitive damages against [(Defendant's name)], a different rule
applies. Punitive damages may be awarded against [(Defendant's name)] only (1) if you find in
favor of plaintiff(s) and against [(Defendant's name)] under Count __ of the complaint, and (2) if
you find that, as to the act(s) or omission(s) giving rise to liability under Count , [[State
condition (a), (b), (c) or (d)].] [one or (more) (both) of the following conditions (is) (are)
proved:]

[(a)] [The corporation, through its management, authorized the doing and the manner of
the act or omission] [; or]

[(b)] [The employee responsible for the act or omission was unfit, and the corporation
was reckless in employing him] [; or]

[(c)] [The act or omission was that of a managerial employee who was acting in the scope
of his employment] [; or]

[(d)] [The corporation, through its management or a managerial employee, ratified or
approved the act or omission].

Instruction, Notes and Comment approved January 2007.
Notes on Use

This instruction should be given with IPI 35.01 in any case in which a submissible case
for punitive damages has been made and such damages are sought against a corporate defendant.

Use the appropriate subparagraphs (a)-(d), depending on the facts of the case.
Additional agency instructions may be used as appropriate. See Chapter 50.
Comment

This instruction is based on the requirements of Restatement (Second) of Torts, Section
909 and the Restatement (Second) of Agency, Section 217C. Those sections have been cited in
Mattyasovszky v. West Towns Bus Co., 61 1l11.2d 31 (1975); Deal v. Byford, 127 111.2d 192, 130
I11.Dec. 200, 537 N.E.2d 267 (1989); Kennan v. Checker Taxi Co., 250 1ll.App.3d 155 (1st Dist.
1993); Kemner v. Monsanto Co., 217 1ll.App.3d 188, 207, 160 Ill.Dec. 192, 576 N.E.2d 1146
(5th Dist. 1991); Bryant v. Livigni, 250 1ll.App.3d 303, 311, 188 Ill.Dec. 925, 619 N.E.2d 550
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(5th Dist. 1993); Abshire v. Stoller, 235 1ll.App.3d 849, 857-859, 176 Ill.Dec. 559, 601 N.E.2d
1257 (1st Dist. 1992).

This instruction embodies the “corporate complicity” concept which is necessary for an
award of punitive damages against a corporation. Mere proof of scope and course conduct of an
agent is insufficient to impose punitive damages against a corporation. Kemner v. Monsanto Co.,
supra at 208, discussed the error of giving a simple agency instruction (/P/ 50.11) when
corporate liability for punitive damages is at issue. See also Kochan v. Owens-Corning
Fiberglass Corp., 242 1ll.App.3d 781, 797-798, 182 Ill.Dec. 814, 610 N.E.2d 683 (5th Dist.
1993).
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36.00
NO LIABILITY--NO DAMAGES
36.01 In Absence of Liability--No Occasion to Consider Damages

If you decide for [a] [the] defendant on the question of liability, you will have no
occasion to consider the question of damages [as to that defendant].

Comment

This instruction was approved in Malpica v. Sebastian, 99 1ll.App.3d 346, 350; 425
N.E.2d 1029, 1032; 54 Ill.Dec. 812, 815 (1st Dist.1981), and in Misch v. Meadows Mennonite
Home, 114 Ill.App.3d 792, 799; 449 N.E.2d 1358, 1363; 70 Ill.Dec. 754, 759 (4th Dist.1983)
(liability still has a place under comparative negligence as established by A/vis, “If a defendant is
guilty of no negligence, i.e., not liable, there is nothing to compare.”). See also Bednar v.
Commonwealth Edison, 156 Ill.App.3d 568, 575; 509 N.E.2d 687, 692; 109 Ill.Dec. 26, 31 (3d
Dist.1987). But see Mileur v. Briggerman, 110 Ill.App.3d 721, 728; 442 N.E.2d 1356, 1361; 66
Il.Dec. 443, 448 (5th Dist.1982) (liability determined as a matter of law).
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MULTIPLE PARTIES AND PLEADINGS--VERDICT FORMS

41.00
MULTIPLE PARTIES AND PLEADINGS

41.01 Two or More Plaintiffs

The rights of the plaintiffs [plaintiffs' names] are separate and distinct. Each is entitled to
a fair consideration of his own case and you will decide each plaintiff's case as if it were a
separate lawsuit. Each plaintiff's case must be governed by the instructions applicable to that
case.

Notes on Use

The use of this instruction avoids the practice of giving separate instructions on behalf of
two or more plaintiffs in cases where the same issues and questions of law are applicable to each
plaintiff.

Comment

Although Meng v. Lucash, 329 Tll.App. 512, 69 N.E.2d 367 (4th Dist.1946) (abstract),
held it was not error to give separate burden of proof instructions for each of two plaintiffs,
Triolo v. Frisella, 3 1ll.App.2d 200, 205; 121 N.E.2d 49, 51 (2d Dist.1954), rejected the use of
separate sets of similar instructions for each of four defendants. The court stated that counsel
have “a duty to assist the court in settling on a set of instructions which fully and yet concisely
state the law as it affects all parties to the case.”
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41.02  Assess Plaintiffs' Damages Separately

If you find that [both] [two or more] plaintiffs are entitled to recover, you will assess the
damages of each separately and return a verdict in a separate amount for each.

Comment

In an action by several plaintiffs each of whom has made a separate claim for damages in a
different amount, the jury must be required to return a verdict in a separate amount as to each plaintiff.
Caton v. Flig, 343 1ll.App. 99, 101; 98 N.E.2d 162, 163 (Ist Dist.1951); 735 ILCS 5/2-1201 (1994)
(formerly §68(3) of the Civil Practice Act).
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41.03 Two or More Defendants
The rights of the defendants [defendants' names] are separate and distinct. Each is entitled
to a fair consideration of his own defense and you will decide each defendant's case separately as

if it were a separate lawsuit. Each defendant's case must be governed by the instructions
applicable to that case.

Notes on Use
The use of this instruction avoids the practice of giving separate iterative instructions on
behalf of two or more defendants in cases where the same issues and questions of law are

applicable to each defendant.

This instruction should not be used where the relationship between multiple defendants is
based solely on vicarious liability. See IP1 50.01 et seq.

The defendants' names may be inserted in the instruction if that will make the references
clearer.

Comment

A previous version of this instruction, as modified, was approved in Wanner v. Keenan,
22 1l1.App.3d 930, 317 N.E.2d 114 (2d Dist.1974).

See Comment to IP141.01.
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41.05 Counterclaim--Third Party Complaint

In this action a [counterclaim] [third-party complaint] has been filed. As to the issues
raised by the [counterclaim] [third-party complaint] and the answer to it, the parties therein
named stand in the same relation to one another as do a plaintiff and a defendant. Therefore, the
instructions given to you which apply to the plaintiff[s] [plaintiffs' names] and the defendant([s]
[defendants' name(s)] apply with the same effect to the [counter-plaintiff [counter-plaintiff's
name] and counter-defendant [counter-defendant's name] [third-party plaintiff [third-party
plaintiff's name] and third-party defendant [third-party defendant's name], respectively.

Notes on Use

Use of this instruction may not be necessary if other instructions (i.e. issues and burden of
proof) and verdict forms using parties' names rather than terms such as “third party plaintiff” are
properly drafted.

This instruction is not to be used in indemnity or contribution cases. In those cases, see
IP1500.00 and 600.00.
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45.00

FORMS OF VERDICTS

INTRODUCTION

The following instructions and related verdict forms are for illustrative purposes only. In
drawing verdict forms, care must be taken to ensure that they cover every possible finding the
jury may make.

Additional verdict forms specific to particular topics are to be found in other chapters.

SPECIAL NOTE ON USE

The following notes and instructions were drafted prior to the amendment of 735 ILCS
5/2-1117, which became effective 6/4/03. This amendment should be considered when utilizing
the following instructions and notes.
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B45.01 Instruction on Use of Verdict Forms—
Negligence Only--Single Plaintiff and
Defendant

When you retire to the jury room you will first select a foreperson. He or she will preside
during your deliberations.

Your verdict must be unanimous.

Forms of verdicts are supplied with these instructions. After you have reached your
verdict, fill in and sign the appropriate form of verdict and return it to the court. Your verdict
must be signed by each of you. You should not write or mark upon this or any of the other
instructions given to you by the court.

If you find for [plaintiff's name] and against [defendant's name] and if you further find
that [plaintiff's name] was not contributorily negligent, then you should use Verdict Form A.

If you find for [plaintiff's name] and against [defendant's name] and if you further find
that [plaintiff's name]'s injury was proximately caused by a combination of [defendant's name]'s
negligence and [plaintiff's name]'s contributory negligence and that [plaintiff's name]'s
contributory negligence was 50% or less of the total proximate cause of the injury or damage for
which recovery is sought, then you should use Verdict Form B.

If you find for [defendant's name] and against [plaintiff's name], or if you find that
plaintiff's contributory negligence was more than 50% of the total proximate cause of the injury
or damage for which recovery is sought, then you should use Verdict Form C.

Notes on Use

This instruction has been drafted for a negligence case. It must be modified if there are willful
and wanton allegations.

This instruction, or a variation of it, should be used in cases where there is one plaintiff and one
defendant and no counterclaim. If the claim involves multiple counts, the operative paragraphs may need

to be repeated for each count with the count identified, e.g., “under Count ”

If there are multiple plaintiffs and a single defendant, separate instructions regarding verdict
forms and separate verdict forms must be submitted for each plaintiff.

If there is no issue as to plaintiff's contributory negligence, delete all references to contributory
negligence.

The letters used to designate the verdict forms and their corresponding references in the
instruction (A, B, C, etc.) should begin with “A” and be consecutive.

See IP1 B45.02 and B45.03, and their Notes on Use.
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B45.01.A Verdict Form A--Single Plaintiff and
Defendant--No Contributory Negligence
Pleaded

VERDICT FORM A

We, the jury, find for [plaintiff's name] and against [defendant's name]. We assess the
damages in the sum of $, [itemized as follows:]

[Signature Lines]
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B45.01.B  Verdict Form B--Single Plaintiff and
Defendant--Contributory Negligence—
Less Than 50%

VERDICT FORM B

We, the jury, find for [plaintiff's name] and against [defendant's name] and further find
the following:

First: Without taking into consideration the question of reduction of damages due to the
negligence of [plaintiff's name], we find that the total amount of damages suffered by [plaintiff's
name] as a proximate result of the occurrence in question is $, [itemized as follows:]

Second: Assuming that 100% represents the total combined negligence of all persons
whose negligence proximately contributed to the plaintiff's [injuries] [damages], including
[plaintiff's name] and [defendant's name] [and all other persons], we find that the percentage of
such negligence attributable solely to [plaintiff's name] is  percent (%).

Third: After reducing the total damages sustained by [plaintiff's name] by the percentage
of negligence attributable solely to [plaintiff's name], we assess [plaintiff's name]'s recoverable

damages in the sum of $.

[Signature Lines]
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B45.01.C  Verdict Form C--Single Plaintiff and
Defendant--Contributory Negligence—
More Than 50%

VERDICT FORM C

We, the jury, find for [defendant's name] and against [plaintiff's name].

[Signature Lines]

Section 45, Page5 of 29



B45.02 Instruction on Use of Verdict Forms—
Negligence Only--Single Plaintiff and
Defendant--Counterclaim

When you retire to the jury room you will first select a foreperson. He or she will preside
during your deliberations.

Your verdicts must be unanimous.

Forms of verdicts are supplied with these instructions. After you have reached your
verdicts, fill in and sign the appropriate forms and return them to the court. You must return one
verdict as to the [complaint] [claim of [plaintiff's name] against [defendant's name]], and one
verdict as to the [counterclaim] [claim of [defendant's name] against [plaintiff's name]]. [Since
there is more than one plaintiff in this action, you must return one verdict as to each plaintiff's
complaint and a second verdict as to any claim of a defendant against any plaintiff. ]

Your verdicts must be signed by each of you. You should not write or mark upon this or
any of the other instructions given to you by the court.

If you find for [plaintiff's name] and against [defendant's name] on [plaintiff's name]'s
complaint, and if you further find that [plaintiff's name] was not contributorily negligent, then
you should use Verdict Form A.

If you find for [plaintiff's name] and against [defendant's name] on [plaintiff's name]'s
complaint, and if you further find that [plaintiff's name]'s injury was proximately caused by a
combination of [defendant's name]'s negligence and [plaintiff's name]'s contributory negligence
and that [plaintiff's name]'s contributory negligence was 50% or less of the total proximate cause
of the injury or damage for which recovery is sought, then you should use Verdict Form B.

If you find for [defendant's name] and against [plaintiff's name] on [plaintiff's name]'s
complaint, or if you find that plaintiff's contributory negligence was more than 50% of the total
proximate cause of the injury or damage for which recovery is sought, then you should use
Verdict Form C.

If you find for [counterplaintiff's name] and against [counterdefendant's name] on
[counterplaintiff's name]'s counterclaim, and if you further find that [counterplaintiff's name] was
not contributorily negligent, then you should use Verdict Form D.

If you find for [counterplaintiff's name] and against [counterdefendant's name] on
[counterplaintiff's name]'s counterclaim, and if you further find that [counterplaintiff's name]'s
injury was proximately caused by a combination of [counterdefendant's name]'s negligence and
[counterplaintiff's name]'s contributory negligence, and that [counterplaintiff's name]'s
contributory negligence was 50% or less of the total proximate cause of the injury or damage for
which recovery is sought, then you should use Verdict Form E.

If you find for [counterdefendant's name] and against [counterplaintiff's name] on
[counterplaintiff's name]'s counterclaim or if you find that [counterplaintiff's name]'s contributory
negligence was more than 50% of the total proximate cause of the injury or damage for which
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recovery is sought, then you should use Verdict Form F.

Notes on Use

This instruction has been drafted for a negligence case. It must be modified if there are willful
and wanton allegations.

This instruction, or a variation of it, should be used in cases where there is one plaintiff and one
defendant, but the defendant makes a counterclaim. If the claim or counterclaim involves multiple counts,
the operative paragraphs may need to be repeated for each count with the count identified, e.g., “under
Count .”

If there are multiple plaintiffs and multiple defendants, a separate set of verdict forms should be
given for each plaintiff (B45.02 and Verdict Forms A-F inclusive, modified to reflect the plurality of
defendants and naming each plaintiff).

If there is no issue as to plaintiff's contributory negligence, delete all references to contributory
negligence.

The letters used to designate the verdict forms and their corresponding references in the
instruction (A, B, C, etc.) should begin with “A” and be consecutive.
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B45.02.A  Verdict Form A--Single Plaintiff and
Defendant--No Contributory Negligence
Pleaded

VERDICT FORM A

We, the jury, find for [plaintiff's name] and against [defendant's name]. We assess the
damages in the sum of $ , [itemized as follows:]

[Signature Lines]
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B45.02.B  Verdict Form B--Single Plaintiff and
Defendant--Contributory Negligence
Alleged--Less Than 50%

VERDICT FORM B

We, the jury, find for [plaintiff's name] and against [defendant's[s'] name[s]] and further
find the following:

First: Without taking into consideration the question of reduction of damages due to the
negligence of [plaintiff's name], we find that the total amount of damages suffered by [plaintiff's
name] as a proximate result of the occurrence in question is $

Second: Assu