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OPINION

The petitioner, Alan Beaman, agppeals the dismissd of his
postconviction petition. His petition stemsfrom afirst degreemurder
conviction (720 ILCS 5/9-1 (West 1992)), and sentence of 50 years.
The appellate court affirmed his conviction on direct appeal. No.
4-95-0396 (1996) (unpublished order under SupremeCourt Rule23).
Petitioner then filed his postconviction petition alleging severdl
violations of his constitutional rights. The circuit court of McLean
County dismissed the petition following an evidentiary hearing, and
the appellate court affirmed the dismissal. 368 1ll. App. 3d 759. We
allowed petitioner’ spetition for leaveto appeal. 210111. 2d R. 315(a).

On appeal tothiscourt, petitioner assertsseveral clams, including
that the Stateviolated hisconstitutional right to due process of law by



failing to disclose information about a viable aternative suspect in
the murder. We conclude that the State violated petitioner’ s right to
due processunder Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215,
83 S. Ct. 1194 (1963), by failing to disclose material information
about the alternative suspect. Accordingly, wereversethejudgments
of the circuit and appellate courts and remand this matter to the
circuit court for anew trial.

|. BACKGROUND

Jennifer Lockmiller, an lllinois State University student, was
found dead in her apartment in Normal, Illinois, on August 28, 1993.
A clock radio electrical cord was wrapped around her neck, and she
had been stabbed in the chest with scissors. Her shirt and bra were
pushed up around her neck, and her shortsand underwear were pulled
down. A box fan was lying across her face.

Seven fingerprints were recovered from the clock radio. Two of
the fingerprints were from petitioner, four belonged to Jennifer's
boyfriend Michael Swaine, and one was unidentified. Based on the
crime scene and Jennifer’s class schedule, the State argued that the
time of death was shortly after 12 p.m. on Wednesday, August 25,
1993. In a bill of particulars, the State asserted the murder occurred
between 12 p.m. and 2 p.m. on that date.

Prior totrial, the State filed amotion in limine seeking to exclude
evidence of Jennifer’s relationships with men other than petitioner
and Michael Swaine. The State argued that petitioner should not be
allowedto offer alternative-suspect evidence unlesshe coul d establish
it was not remote or speculative. The prosecutor informed the court
that the State did not possess nonspecul ative evidenceof athird-party
suspect. The court reserved ruling on the motion.

Beforethejury trial, the prosecutor and defense counsel discussed
Jennifer’s relationship with a person identified as John Doe. The
prosecutor informed the court that Doe had “nothing to do with this
case.” Petitioner conceded that hedid not have any specific evidence
showing that another person committed the offense. The trial court
then granted the motion in limine, ruling that petitioner could not
present any evidence of an dternative suspect.



At trial, petitioner testified that he began dating Jennifer in July
of 1992. During thefollowing year, petitioner and Jennifer ended and
then restarted their relationship a number of times. Petitioner was a
student at Illinois Wesleyan University in Bloomington during that
time. He often used Jennifer’s clock radio to wake up for class. In
severa letters to Jennifer, petitioner expressed his desire to have a
monogamous relationship. The letters indicated that petitioner
believed Jennifer was involved with other men.

During the spring semester of the 1993 school year, Jennifer’'s
neighbor heard petitioner pounding on Jennifer’ sdoor lateat night on
several occasions. He also heard petitioner and Jennifer ydling at
each other. Petitioner testified that one night in the spring of 1993,
Jennifer called and told him that she wanted to end their relationship.
Hewent to Jennifer’ sapartment to get hiscompact disc player. When
he arrived, he saw John Doe's car in the parking lot. Petitioner
pounded on the door to Jennifer’ s apartment, but she refused to let
him inside. Petitioner continued pounding and kicking the door until
it broke. After he discovered Jennifer and Doe inside, he took his
compact disc player from the apartment and left. Petitioner was
yellingwhileinsidethe apartment, but hedid not touch either Jennifer
or Doe.

Additiondly, Jennifer and petitioner’s roommate, Michael
Swaine, began arelationship during the summer of 1993. One night
in early July, petitioner suspected that Swaine was at Jennifer’'s
apartment. Petitioner pounded and kicked the door until it broke. He
entered the apartment, but could not find Swaine. Petitioner did not
touch Jennifer, but confronted her verbally and left after 30 to 45
minutes.

On July 25, 1993, petitioner searched Swaine's room and
discovered letters that Jennifer had written to Swaine. Petitioner
located Swaine and screamed at him about “seeing” Jennifer.
Petitioner then went to Jennifer’ s apartment, pounded on her door,
and when shelet himinside, he confronted her by reading the letters.
Petitioner emptied a bathroom garbage can on the floor looking for
used contraceptives. He left after 15 to 20 minutes. At that point,
petitioner considered the relationship to be over.

Petitioner traveled to Cincinnati with afriend that day. While he
was in Cincinnati, petitioner talked to Jennifer and Swaine by
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telephone. Petitioner returned to Normal on August 4, 1993. He
stopped at Jennifer’s apartment, had a short conversation with her,
and drove her to class before saying goodbye. Petitioner then moved
back to his parents home in Rockford, Illinois.

Jennifer called petitioner at his homein Rockford severd times,
including acall on August 23, 1993. Petitioner testified that Jennifer
asked himif they could get back together when theschool year began.
Petitioner told her “[n]o, we' rethrough,” and hung up the telephone.
Petitioner’ sparentstestified that petitioner stated Jennifer wanted him
to visit her, but petitioner denied that she invited him.

After Jennifer’s body was found in her apartment, police
detectives interviewed petitioner several times. Petitioner stated he
had not seen Jennifer since August 4. When he was asked to account
for his activities between August 23 and August 27, petitioner began
with August 25. Petitioner wrote that he went to achurch function at
7 p.m., followed by a church music rehearsal, and a party. Petitioner
then went to Monday, August 23, and wrote, “Jen called, | hung up,
about five minutes.” Petitioner then filled out the rest of the week.
Thedate of Jennifer’smurder had not been announced publicly at that
time. Petitioner denied any involvement in the murder.

Petitioner presented evidence that his car was driven 322 miles
between August 24 and August 30. That mileage figure was based on
an odometer reading on a recapt from Sears, where petitioner
purchased tireson August 24, and aphotograph of the odometer taken
by petitioner’s mother on September 1. Petitioner also presented
testimony that he drove 305.6 miles that week in hisdaily activities
in Rockford to show that he could not havedriven approximately 140
miles to Normal on August 25. The parties presented conflicting
testimony on whether petitioner’s odometer had been subject to
tampering.

Petitioner also testified that he worked anight shift at hisuncle's
grocery store, ending at 9 am. on August 25. He went home, picked
up some cash and a check, and drove to his bank to make a deposit.
A bank security videotape showed petitioner leaving the bank at
10:11 am. After returning from the bank, petitioner went to sleep in
his room until approximately 5 p.m.



Telephonerecords showed that call swere made fromthe Beaman
residence to their church at 10:37 am. and to Mitchell Olson’'s
residenceat 10:39 am. Olsonwasthe church’ sdirector of musicand
youth ministries. The evidence showed that only petitioner or his
mother, Carol Beaman, could have made those calls. Petitioner
testified that he did not remember making the calls, but it was
“entirdy possible”’ that he made them.

Olson testified that petitioner occasionally played music during
church services and they had scheduled arehearsal for the evening of
August 25. Olson did not recall speaking with anyone in petitioner’s
family that morning, but remembered speaking with Carol Beaman
when he called theresidence around 2:30 or 3 p.m.

Carol Beaman testified that shedid not makethe phonecallsfrom
her residenceat 10:37 and 10:39 am. Sheleft homearound 7 o’ clock
that morning. She drove to Independence Village, her mother's
assisted-living facility, and took her mother to aclinic for blood tests.
They returned to Independence Village at 10 am. Carol spent 15 to
20 minutestaking her mother to her room and helping her get settled.
She then went to aWa-Mart store located directly acrossthe street.
She checked out at 11:10 a.m., as shown by her receipt. The receipt
indicated that she purchased copy paper, poster frames, magazine
holders, and blue jeans.

After leaving Wal-Mart, she went to other sores. Her final stop
was at agrocery store where she checked out at 2:03 p.m. She went
directly home because she had perishable items. She subsequently
timed the drive from the grocery store to her residence at 9 to 13
minutes. Accordingly, she testified that she arrived home by 2:16
p.m. However, she previously informed police officers that she
arrived home around 3 p.m. When she arrived, petitioner’ scar wasin
the driveway and his dog was sitting in front of his bedroom door.
She woke petitioner for dinner at approximately 6 p.m.

Normal Police Detective Timothy Freesmeyer testified about
drive times and distances relevant to defendant’s opportunity to
commit the murder. Freesmeyer testified that the distance from
petitioner's bank to Jennifer’s apartment was 126.7 miles.
Freesmeyer’s drive time test indicated that petitioner could have
arrived at Jennifer’s apartment just before noon if he left the bank at
10:11 am. and drove 10 miles per hour over the speed limit. The
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distance from petitioner’s home to Jennifer’s apartment was 139.7
miles. Petitioner could have driven from Jennifer’s apartment to his
residence in Rockford in just under two hours, driving 10 miles per
hour over the speed limit.

Freesmeyer further testified that it took him 31 minutes while
observing all speed limits to drive the route through downtown
Rockford that petitioner “would have taken from Bell Federal Bank
tohisresidence.” Freesmeyer testified that driving through downtown
Rockford was the “most direct route.” Freesmeyer explained that he
performed the time trial to “see if it was possible” for petitioner to
make the phone call from his residence at 10:37 am. Freesmeyer
concluded that petitioner would havearrived homeat 10:42 am. if he
left the bank at 10:11 a.m. and made the 31-minutedrive. Freesmeyer
also testified that it took him 15 minutes to drive from the Beaman
residence to the Wal-Mart where Carol shopped on August 25.

On cross-examination, Freesmeyer acknowledged that petitioner
never stated he drove through downtown Rockford on August 25.
Freesmeyer agreed that the route he tested went “ directly through the
heart of downtown Rockford” as opposed to “the high speed bypass”
around the city.

In terms of other possble suspects, the State presented evidence
that Swaine was working at his former high school’s bookstore in
Elmhurst, Illinois, on August 25. Jennifer’s former long-term
boyfriend, Stacey Gates, dso known as“Bubba,” testified that hewas
employed as a teacher in Peorig, Illinois, and he worked that day.

Inclos ng argument, the State mai ntained that the evidenceclearly
established petitioner’s motive and opportunity to commit the
offense. According to the State, petitioner drove to Normal after he
left the bank at 10:11 a.m., arriving at around noon. When he walked
into Jennifer’ sapartment, he saw Swaine’ sproperty. At that point, he
“snapped” and committed themurder. Petitioner | eft the apartment by
12:15 p.m. and drove back to Rockford, arriving home around 2:10
p.m. The State argued that petitioner’ s guilt was also shown by his
immediate focus on August 25 when asked to account for his time
that week.

The State further argued that petitioner did not make the
telephone calls from the Beaman residence at 10:37 and 10:39 a.m.
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According to the State, Carol Beaman could have driven home after
taking her mother back to Independence Village, placed thecalls, and
then driven back to Wal-Mart. The State concluded that the
circumstantial evidence “weaves around this defendant a web ***
that’s so powerful that you can rest assured that you have the right
person here.”

Defense counsel responded that the evidence aganst petitioner
was almost nonexistent, and the State had improperly focused its
investigation on him to the exclusion of other potential suspects.
Defense counsel explained that petitioner began with the evening of
August 25 in accounting for the week because certain events stood
out in his memory that day, including a church event, his music
rehearsal, and a party. The rest of the week was, for the mogt part,
routine. Counsel argued that the evidence against Swaine was as
strong as the evidence presented against petitioner. Counsel
concluded that the State failed to prove petitioner guilty beyond a
reasonable doubt.

In rebuttal, the prosecutor defended the State’ sinvestigation. He
argued, “Alibis, we proved up everybody else’ s, but—we just jumped
rightinthereand cleared all these other people, and we just didn’t do
the same for him.” The prosecutor further argued, “Did we look at
Mr. Swaine?Y ou bet we did. Did welook at Bubba? Y ou bet we did.
Didwelook & alot of people and interview alot of witnesses? You
bet we did. And guess who sitsin the courtroom *** with the gap in
his alibi still unclosed even after all this?” The prosecutor asserted
that the “web of circumstantial evidence unmistakably, undeniably,
beyond any doubt” tied petitioner to the murder, and again asked the
jury to return a guilty verdict.

The jury found petitioner guilty of first degree murder and the
trial court sentenced him to 50 years imprisonment. The appd late
court affirmed thetrial court’ sjudgment with one justice dissenting.
The dissenting justice found the evidence insufficient to prove
petitioner guilty beyond a reasonable doubt. No. 4-95-0396
(unpublished order under Supreme Court Rule 23) (Cook, J.,
dissenting).

Petitioner then filed a postconviction petition with the assistance
of counsel. Counsel filed several amendments to the petition. In its
final form, petitioner alleged in pertinent part that: (1) his trial
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atorneys were ineffective for faling to investigate and present
additional evidence establishing that he did not have the opportunity
to commit the murder; (2) the State violated his constitutional right
to due process of law under Brady by failing to disclose material
information supporting John Doe’ sviability asasuspect; and (3) the
State violated hisright to due process of law by presenting false and
misleading testimony from Detective Freesmeyer on the drive time
from the bank to petitioner’s residence. The trial court denied the
State’'s motion to dismiss the petition and set the matter for an
evidentiary hearing.

Attheevidentiary hearing, retired Normal Police Lieutenant Tony
Danielstestified about the John Doe evidence. Doe and Jennifer had
previoudy been involved in a romantic relationship. He lived in
Bloomington, approximately 1%2 miles from Jennifer’s gpartment.
Danidstestified that it would take Doe four to six minutes to drive
to Jennifer’ s apartment and back. Doetold police officersthat heand
Jennifer were about to renew their relationship before her death.
Jennifer and Michael Swainecameto hisapartment afew daysbefore
the murder. Doe stated that he had supplied Jennifer with marijuana
and other drugs, and she owed him money.

Daniels interviewed Doe twice in early September 1993 and
found him to be “somewhat evasive’ and “very nervous.” Inhisfirst
interview, Doe stated that he went out of town on August 24, the day
before the murder. In the second interview a few days later, Doe
informed Daniels that he did not leave Bloomington until 4 p.m. on
August 25. He was in his apartment until 4 p.m. that day. Do€e's
girlfriend stated that she was with him from just after 1 p.m. until 4
p.m. that day. Doe did not provide any verificaion of his location
before his girlfriend arrived around 1 p.m.

Daniels explained that he asked Doe to take a polygraph
examination, but the examiner was unable to start the test because
Doefailed tofollow hisdirections. The polygraph examiner testified
that the failure to follow the instructions could have been an
intentional avoidance tactic. He further testified that Doe was being
examined as a suspect in the murder. Daniels asked Doeto try again.
Doe initially agreed, but the polygraph examination never occurred
due to Do€' s lack of cooperation.
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Daniels further testified that Doe was charged with domestic
battery and possession of marijuana with intent to ddiver prior to
petitioner’ strial. A witnessto the domestic battery indicated that Doe
had his girlfriend on the floor and was ebowing her in the chest.
Doe's girlfriend stated that Doe had physically abused her on
numerous previous occasions. Additionally, she stated that Doe was
using steroids, causing himto act erratically. Danielstestified that he
considered Doe a viadle suspect in the murder at the time of
petitioner’ strial, and he believed that Doe remained aviable suspect.

Petitioner’ s trial counsel testified that the undisclosed evidence
included Doe’' spolygraph examination, hisabuseof hisgirlfriend, his
domestic battery charge, and his steroid use. He testified that he
would have surely attempted to present Doe as an alternative suspect
if that information had been disclosed.

Petitioner al so presented testimony on hisopportunity to commit
the murder. Petitioner testified at trial that he used the bypass route
around downtown Rockford on August 25, when he drove from his
residence to the bank. Petitioner’s investigator, hired for the
postconviction proceedings, testified that he timed the bypass route
three times. The drive time was around 22 minutes on each trip
driving with the flow of traffic. He also drove two separate routes
through downtown Rockford with the flow of traffic, and thosetrips
took him 26 and 27 minutes. Petitioner’ sinvestigator also performed
three time trids on the route Carol Beaman would have taken from
Wal-Mart to her residence. Thosetripstook 19 or 20 minutesdriving
with the flow of traffic.

Carol Beaman testified in more detail about her shopping trip to
Wal-Mart. First, she picked up paper for her photocopier. She then
shopped for poster frames, comparing sizes, weights, and prices. She
located plastic bindersfor her magazines. She also probably checked
the prices of spiral notebooks and pocket folders for her thesis
project, although she did not buy those items on that trip. In
purchasing petitioner’ s blue jeans, she had to search for his size and
his preferred style.

Additiondly, Mitchell Olson testified that petitioner was
scheduled to perform at church services on August 29, 1993. Olson
had scheduled a rehearsal for the evening of August 25. He tried to
confirm the rehearsal time earlier that day. Phone records showed a
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call from the church to the Beaman residence at 10:22 a.m. Petitioner
usualy returned Olson’s phone cdls by caling the church, but
petitioner also had Olson’ s home phone number. Olson testified that
he only called the Beaman residence when he needed to reach
petitioner. He did not remember ever receiving a phone call from
Carol Beaman.

Followingtheevidentiary hearing, thecircuit court concluded that
petitioner had failed to establish his constitutional claims. On the
ineffective assistance of counsel claim, the court found that tria
counsel presented a vigorous defense on petitioner’ s alibi. His focus
on the odometer evidence was a matter of trial strategy. Petitioner’s
attorney al so presented some evidenceontheavailability of petitioner
and his mother to make the telephone calls from their residence on
the morning of August 25. Therefore, the circuit court concluded the
record did not establish petitioner’ sclaim of ineffective assistance of
trial counsel.

Thecircuit court al so denied petitioner’ s due process claim based
on presentation of false or misleading evidence. The court found
Detective Freesmeyer’ stestimony on the drive time from the bank to
petitioner’ s residence was not false or misleading. Rather, the State
simply presented factual information and argued for itsversion of the
events.

The circuit court further concluded that petitioner’ s Brady claim
failed because the undisclosed information on Doe€'s polygraph and
his domestic battery charge was inadmissible at trial. Additionaly,
the court found that the evidence pointing to Doe as a viabl e suspect
was remote and specul ative. The court found that petitioner had “ not
provided enough evidence that if presented at the [motion in limine
hearing], the trial court would have alowed the defense to present
John Doe | as a suspect.” The circuit court, therefore, denied the
petition for postconviction relief.

The appellate court affirmed the circuit court’ sjudgment. 368 111.
App. 3d 759. The appellate court held that petitioner’s due process
claim that the State presented false and misleading testimony was
forfeited because petitioner did not raise it on direct appeal. Even if
it were not forfeited, the claim would fail because the trial court’s
ruling was not manifestly erroneous. The gppellate court also held
that the circuit court’s decision on the ineffective assistance of
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counsel claim was not manifestly erroneous. Counsel’s decison to
focus on mileage rather than drive times was a strategic choice that
was not objectively unreasonable. Findly, the appelate court held
that the evidence developed against Doe was too remote and
speculative to connect him to the murder. The evidence, therefore,
would not have been admissible to establish him as an alternative
suspect. The appd late court concluded that petitioner’ sBrady claim
failed because he could not establish areasonable probability that the
undisclosed evidence would have affected the outcome of the trial.
368 III. App. 3d at 772.

Justice Cook dissented, focusing ontheBrady claim. 368 111. App.
3d at 773 (Cook, J., dissenting). Justice Cook noted that the evidence
againg petitioner was entirely circumstantial and was similar to that
againg John Doe. He concluded that petitioner “should have been
allowed to present the same type of evidence regarding Doe that the
State presented against” him. 368 Ill. App. 3d at 774 (Cook, J.,
dissenting). Nondiscl osure of theadditional evidenceagainst Doewas
particularly damaging here because the prosecution introduced
evidence of threesuspects, petitioner, Swaine, and Gates, and argued
petitioner was the only one who did not have an alibi. Thus, the
prosecutor led the jury to believe that no one else had motive and
opportunity to commit the murder. Justice Cook concluded that
evidence of Doe as an aternative suspect would have been admitted
if the State had disclosed the additiona information. Justice Cook
also disagreed with the circuit court’ sdetermination that the Statedid
not present misleading testimony on the drive time from petitioner’s
bank to his residence. Accordingly, he concluded that petitioner’s
conviction should bereversed and thecause remandedfor anew trial.
368 I1I. App. 3d at 778 (Cook, J., dissenting).

1. ANALYSIS

On appeal to this court, petitioner renews his claims that: (1) he
was denied due process of law by the State’'s falure to correct
Detective Freesmeyer’'s testimony that it was not possible for
petitioner to arrive home to make the telephone calls on the morning
of the murder; (2) histrial attorney wasineffective because hefailed
to investigate and present available evidence tending to prove that
petitioner made the calls from his residence on the morning of the
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offense; and (3) his right to due process of law was violated by the
State' sfailureto disclose material information about John Doe, who
was a viable alternative suspect.

The Post-Conviction Hearing Act (725 ILCS 5/122-1 et seq.
(West 2000)) provides ameans for acriminal defendant to challenge
his conviction or sentence based on a substantial violation of
constitutional rights. Peoplev. Whitfield, 217 111.2d 177, 183 (2005).
A postconviction proceeding is not an appeal from the judgment of
conviction, but is a collaterd attack on the trid court proceedings.
People v. Johnson, 191 Ill. 2d 257, 268 (2000). To be entitled to
postconviction relief, the petitioner must makeasubstantial showing
of aconsgtitutional violation. Peoplev. Coleman, 206 I11. 2d 261, 277
(2002). Issues decided on direct gpped are barred by res judicata;
issuesthat could have been raised, but were not, areforfeited. People
v. Enis, 194 111. 2d 361, 375 (2000).

In noncapital cases, the Act provides a three-stage process for
adjudicating postconviction petitions. People v. Harris, 224 1ll. 2d
115, 125 (2007). In this case, the petition advanced to a third-stage
evidentiary hearing. 725 ILCS 5/122—6 (West 2000). Following an
evidentiary hearing wherefact-finding and credibility determinations
areinvolved, the trial court’s decision will not be reversed unless it
is manifestly erroneous. People v. Pendleton, 223 1ll. 2d 458, 473
(2006). However, “[i]f no such determinations are necessary at the
third stage, i.e., no new evidenceis presented and theissues presented
are pure questionsof law, wewill apply ade novo standard of review,
unlessthejudge presiding over postconviction proceedings has some
‘special expertise or familiarity’ with the trial or sentencing of the
defendant and that ‘ familiarity’ has some bearing upon disposition of
the postconviction petition.” Pendleton, 223 Ill. 2d at 473, citing
People v. Caballero, 206 I1l. 2d 65, 87-88 (2002).

Wefirst address petitioner’ sclaim under Brady v. Maryland, 373
U.S. 83, 10 L. Ed. 2d 215, 83 S. Ct. 1194 (1963), that the State
violated his right to due process by failing to disclose materia
information on aviable alternative suspect. Petitioner arguesthat the
State’ s evidence based on his motive and opportunity to commit the
offensewasentirely circumstantial. He contendsthereisareasonable
probability that the jury would have acquitted him had it known there
was another suspect with motive and opportunity to commit the
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murder. The State responds that the withheld evidence was not
favorable to petitioner’s defense or materia to his guilt or
punishment. Accordingly, the State argues petitioner’s right to due
process was not violated by the failure to disclose the evidence.

The circuit court heard testimony on the Brady claim at the
evidentiary hearing and found that the evidence on Doe as aviable
suspect wasremote and specul ative. In making that determination, the
circuit court was required to weigh the evidence. Additionally, the
assessment of materiality under Brady involvesweighing the impact
of the undisclosed evidence on the verdict. See Peoplev. Harris, 206
[1l. 2d 293, 311 (2002). Accordingly, the Brady claim does not
present a pure question of law. Rather, it requires applying
established law to thefacts, includingthoseelicited at the evidentiary
hearing. Inthese circumstances, wereview thecircuit court’ sdecison
for manifest error. See Peoplev. Morgan, 212 111. 2d 148, 155 (2004).
Manifes error is error that is “clearly evident, plain, and
indisputable.” Morgan, 212 1I. 2d at 155.

In Brady, the Supreme Court held that the prosecution violatesan
accused’s constitutional right to due process of law by failing to
disclose evidence favorabl e to the accused and material to guilt or
punishment. Harris, 206 I1l. 2d at 311, citing Brady, 373 U.S. at 87,
10 L. Ed. 2d at 218, 83 S. Ct. at 1196-97. This rule encompasses
evidence known to police investigators, but not to the prosecutor.
Kylesv. Whitley, 514 U.S. 419, 438, 131 L. Ed. 2d 490, 508, 115 S.
Ct. 1555, 1568 (1995). To comply with Brady, the prosecutor has a
duty to learn of favorable evidence known to other government
actors, including the police. Kyles, 514 U.S. at 437, 131 L. Ed. 2d at
508, 115 S. Ct. at 1567. The Supreme Court has, therefore, noted “the
special role played by the American prosecutor inthe searchfor truth
incriminal trials.” Strickler v. Greene, 527 U.S. 263, 281, 144 L. Ed.
2d 286, 301-02, 119 S. Ct. 1936, 1948 (1999). The prosecutor’s
interestin acriminal prosecution* ‘isnot that it shall win acase, but
that justice shall bedone.” ” Strickler, 527 U.S. at 281, 144 L. Ed. 2d
at 302,119 S. Ct. at 1948, quoting Berger v. United Sates, 295 U.S.
78,88, 79 L. Ed. 1314, 1321, 55 S. Ct. 629, 633 (1935).

A Brady claim requires a showing that: (1) the undisclosed
evidenceis favorable to the accused becauseit is either excul patory
or impeaching; (2) the evidence was suppressed by the State either
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wilfully or inadvertently; and (3) the accused was prejudiced because
the evidence is material to guilt or punishment. People v. Burt, 205
I11. 2d 28, 47 (2001), citing Strickler, 527 U.S. at 281-82, 144 L. Ed.
2d at 302, 119 S. Ct. at 1948. Evidence is material if there is a
reasonable probability that the result of the proceeding would have
been different had the evidence been disclosed. Harris, 206 I11. 2d at
311, citing Kyles, 514 U.S. at 434, 131 L. Ed. 2d at 506, 115 S. Ct. at
1566; United Sates v. Bagley, 473 U.S. 667, 682, 87 L. Ed. 2d 481,
494, 105 S. Ct. 3375, 3383 (1985). To establish materiality, an
accused must show “ ‘the favorable evidence could reasonably be
taken to put the whole case in such adifferent light as to undermine
confidencein the verdict.” ” Peoplev. Coleman, 183 I1l. 2d 366, 393
(1998), quoting Kyles, 514 U.S. at 435, 131 L. Ed. 2d at 506, 115 S.
Ct. at 1566.

In making the materidity determination, courtsmust consider the
cumulative effect of all the suppressed evidence rather than
considering eachitem of evidenceindividudly. Peoplev. Hobley, 182
[I. 2d 404, 435 (1998), citing Kyles, 514 U.S. at 436-41, 131 L. Ed.
2d at 507-10, 115 S. Ct. & 1567-69. After a reviewing court has
found a Brady violation, the constitutional error cannot be found
harmless. Coleman, 183 11l. 2d at 393, quoting Kyles, 514 U.S. at 436,
131 L. Ed. 2d at 507, 115 S. Ct. at 1567.

Here, the undisdosed evidence consists of four points: (1) John
Doe failed to complete the polygraph examination; (2) Doe was
charged with domestic battery and possession of marijuana with
intent to deliver prior to petitioner’s trid; (3) Doe had physically
abused hisgirlfriend on numerous prior occasions; and (4) Do€ suse
of steroids had caused him to act erratically. Petitioner’s atorney
testified at the evidentiary hearing that he did not receive this
evidence. Initsbrief to this court, the State does not dispute that it
knew of theevidenceandfailed to disclose it. In fact, the Staterefers
to the evidence as being “withheld.” Accordingly, petitioner has
established that the evidence was suppressed by the State.

The State, however, arguesthat the evidencewas not favorableto
petitioner or material to hisguilt or punishment. Initially, we notethat
the circuit court held the State did not violate Brady by failing to
disclose the polygraph evidence and the domestic battery charge
because that evidence would not have been admissible at trial. In
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addressing whether the undisclosed evidence was favorable to
petitioner, however, we need not decide whether each of the
individual itemsof undisclosed evidencewoul d have been admissible
at trial. Inthis case, petitioner’s essential claim isthat he could have
used the undisclosed evidence, along with the disclosed evidence
tending to show Doe’ spossibleinvol vement in the offense, to present
Doe as an alternative suspect. Thus, even if some of the undisclosed
evidencewould have been inadmissibleat trial, it still may have been
favorable to petitioner in gaining admission of critical alternative
suspect evidence.

In determining whether the undisclosed evidence was favorable
to petitioner, therefore, we must consider whether it would have
assisted him in presenting Doe as an alternative suspect. An accused
inacriminal case may offer evidence tending to show that someone
el se committed the charged offense. People v. Kirchner, 194 I11. 2d
502, 539 (2000); People v. Whalen, 158 Ill. 2d 415, 430-31 (1994).
Evidence of an dternative suspect should be excluded asirrelevant,
however, if it is too remote or speculative. Kirchner, 194 1ll. 2d at
539-40; Whalen, 158 11l. 2d a 431. Generally, evidenceisrelevant if
it tendsto make the exigence of any fact in consequence moreor less
probablethan it would be without the evidence. Kirchner, 194 111. 2d
at 539.

The undisclosed evidence is clearly favorable to petitioner in
establishing Doe as an alternative suspect. First, the circumstances of
the polygraph examinationindicatethat Doeintentionally avoided the
test. He did not comply with the polygraph examiner’s instructions
during thefirst attempt and failed to cooperate in scheduling asecond
attempt. Moreover, the polygraph examiner testified that the police
had identified Doe as a suspect in the murder. Although the State
arguesthat “thetenor of the police questioning supportstheinference
that police viewed Doe as a suspect,” the State doesnot contend that
the disclosed statements specifically identified him as asuspect. The
undisclosed polygraph evidence would have bolstered a clam by
petitioner that Doe was a viable suspect not only because the
circumstances may be viewed as evasive, but also because the
polygraph examiner indicated that Doe was specifically identified as
a suspect.
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Theevidencethat Doewascharged with domestic battery and had
physically abused his girlfriend on many prior occasions aso could
have been used by petitioner at apretria hearing to establish Doe as
a viable suspect. That evidence is relevant to Doe's likelihood to
commitaviolent act against hisgirlfriend. The evidencethat Doe had
physically abused his girlfriend on numerous occasi ons, together with
the evidence that he was in the process of renewing his romantic
relationship with Jennifer prior to her death, provided additional
support of Doe as aviable suspect. Further, the undisclosed evidence
of Doe's steroid abuse may have explained his violent outbursts
toward his girlfriend and supported an inference of atendency to act
violently toward others.

Finally, the undisclosed evidence that Doe had been chargedwith
possession of marijuanawith intent to deliver could have been used
by petitioner as part of Doe's motive to commit the murder. That
evidence tends to establish Doe as a drug dealer and, with evidence
of Jennifer owing Doemoney for drugs, it could have been offered to
support a motive to commit the murder.

In analyzing whether the undisclosed evidence is favorable to
petitioner, we al so notethat the Supreme Court recently examined the
constitutionality of aruleof evidencerestricting acriminal defendant
from introducing proof of “third-party guilt” in cases where the
prosecution offered forensc evidence tha, if believed, strongly
supported aguilty verdict. Holmes v. South Carolina, 547 U.S. 319,
164 L. Ed. 2d 503, 126 S. Ct. 1727 (2006). In finding the rule of
evidence unconstitutional, the Court concluded that “by evaluating
the strength of only one party’s evidence, no logical conclusion can
be reached regarding the strength of contrary evidence offered by the
other side to rebut or cast doubt.” Holmes, 547 U.S. at 331, 164 L.
Ed. 2d at 513, 126 S. Ct. at 1735. This observation is goplicable to
whether the undisclosed evidence hereisfavorable and material. The
impact or strength of the undisclosed evidence can only be
determined by also viewing the strength of the evidence presented
against petitioner.

Here, the State summarizes its evidence against petitioner as
resting “on morethan mereopportunity: petitioner’ sfingerprintswere
on the murder weapon; petitioner demonstrated knowledge of when
Jennifer was murdered; and petitioner had every reason to kill
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Jennifer when he arrived at her apartment and saw, for thefirst time,
definitive proof that Jennifer and Swaine had been sleeping together.”
In our view, the State's evidence against petitioner was not
particularly strong. The State essentially presented evidence of
motive, evidence of opportunity that was srongly disputed by
petitioner, inferences from petitioner’ s statements to police officers
that he knew the date of the murder, and fingerprints on the clock
radio that were explained by petitioner’s relationship with Jennifer
and made less important by the State' s concession that it would not
have been necessary to touch the clock radio in committing the
murder. This evidence is tenuous and supports admission by
petitioner of the similarly probative alternative suspect evidence on
Doe.

We concludethat the evidencewithheld by the Stateis favorable
to petitioner because it supports Doe’s viability as an alternative
suspect. The combination of the undisclosed evidence with the
disclosed evidence tending to establish Doe as a viable alternative
suspect cannot be considered remote or speculative, particularly in
light of the State's evidence against petitioner. The undisclosed
evidence would have enabled petitioner to present evidence and
argument on Doe as an alternative suspect.

Having found that the withheld evidence is favorable to
petitioner, we must next determine whether it is material. As noted,
evidenceis material if thereisareasonable probability that the result
would have been different had it been disclosed. Harris, 206 II. 2d
at 311, citing Kyles, 514 U.S. a 434, 131 L. Ed. 2d at 506, 115 S. Ct.
at 1566; Bagley, 473 U.S. at 682, 87 L. Ed. 2d at 494, 105 S. Ct. at
3383. An accused must show “ ‘the favorable evidence could
reasonably be taken to put the whole case in such adifferent light as
to undermine confidence in the verdict.” ” Coleman, 183 Ill. 2d at
393, quoting Kyles, 514 U.S. a 435, 131 L. Ed. 2d at 506, 115 S. Ct.
at 1566. Again, the impact of the alternative-suspect evidence onthe
verdict cannot be determined without viewing the strength of the
evidence presented by petitioner aswell asthe evidence presented by
the State. See Holmes, 547 U.S. at 331, 164 L. Ed. 2d at 513, 126 S.
Ct. at 1735.

The State's evidence against petitioner showed that he had a
motiveto commit the murder based on hisjealousy. Additionally, the
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State established that petitioner had been violent toward objects, but
not people, on severd occasions during his involvement with
Jennifer. The evidence of petitioner’s opportunity to commit the
offense was strongly disputed. In closing argument, the State
contended that petitioner drove to Normal after leaving the bank at
10:11 am. He arrived at around noon. He saw Swane's property
when he walked into Jennifer's apartment. He immediately
“snapped,” committed the murder, and left the apartment by 12:15
p.m. He then drove back to Rockford, arriving home around 2:10
p.m. The State’ stimeline depended on petitioner driving 10 milesper
hour over the speed limit to Norma and back to Rockford.
Additiondly, the timeline required petitioner to commit the offense
and stage the crime scenein an extremely quick and efficient manner.
Petitioner strongly contested the State' s opportunity evidence. It is
clear that the evidence of petitioner’s opportunity to commit the
murder is not as strong as that against Doe.

The State’'s other evidence against petitioner was based on
inferences from his statements to police officers and hisfingerprints
on the clock radio. That evidence, however, was explained by
petitioner. Petitioner explained that he began with August 25 in
accounting for histime the week of the murder because he had events
that day that stood out in his memory. The rest of the week was
routine. Petitioner consistently denied any involvement inthemurder.
Petitioner’ sfingerprintsonthe clock radio could have been explained
by his prior relationship with Jennifer. Additionally, hisfingerprints
were not the only ones found on the clock radio. In fact, there was a
|east one print that was unidentified. Further, the prosecutor conceded
in his rebuttal that the murder could have been committed by
grabbing the cord and not touching the c ock radio. We conclude that
petitioner's statements and his fingerprints did not provide
particularly strong evidence of his guilt.

We also note that the State’ s argument relied upon the assertion
that all other potential suspects had been eliminated from
consideration. The prosecutor informed the jury that the State had
“proved up everybody else’s’ alibi and petitioner was the one “who
sitsinthe courtroom *** with thegapin hisalibi still unclosed.” The
prosecution presented testimony to establish the alibis of two named
suspects, Swaineand Gates. The praosecution’ sargument that a | other
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potential suspects had been eliminated from consideration was akey
part of the State' s case given the tenuous circumstantial evidence of
petitioner’ s guilt.

Based on this record, we conclude that the evidence of Doeasan
alternative suspect is material. The evidence presenting Doe as a
viable alternative suspect without an alibi would have been critical
becauseit countered the State’ s argument that all other suspects had
established dlibis.

Moreover, petitioner could have established Doe as a strong
alternative suspect. First, petitioner could have argued that Doe had
amotive to commit the murder based on jeal ousy over his encounter
with Jennifer and Swaine at a time when Doe was renewing his
romantic relationship with Jennifer. Doe may have also had amotive
to commit the offense based on his status as a drug deder and
Jennifer’s drug debt. Doe had a clear opportunity to commit the
offense. He lived approximately 12 milesfrom Jennifer’ s apartment
and did not have any verification of hislocation before 1 p.m. onthe
day of the murder.

Further, retired Normal Police Lieutenant Tony Danielstestified
that Doe was “somewhat evasive’” and “very nervous’ during his
interviews. The polygraph examiner testified that Doe wasviewed by
policeasasuspect. Doeinitialy gaveafasealibi stating heleft town
the day before the murder. That fal se exculpatory statement could be
used as probative evidence of consciousness of guilt. See People v.
Milka, 211 111. 2d 150, 181 (2004). Petitioner may have also been able
to use some of the other undisclosed evidence to bolster his claim of
Doe as an aternative suspect. We need not decide whether that
evidence could have been presented, however, because the evidence
discussed above issufficient to establish Doe as aviable alternative
suspect.

In this case, the evidence of Doe as an alternative suspect was
crucial for petitioner because it countered the State’ s circumstantial
evidence againg him and rebutted the State’ s argument that all other
potential suspects had established alibis. We conclude that thereisa
reasonable probability that the result of the trial would have been
differentif petitioner had presented the evidence establishing Doe as
an alternative suspect. We cannot have confidence in the verdict
finding petitioner guilty of this crime given the tenuous nature of the
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circumstantial evidence aga nst him, along with the nondisclosure of
critical evidencethat would have countered the State’ s argument that
al other potential suspects had been eliminated from consideration.
Accordingly, we concludethat the State' ssuppression of thewithheld
evidence violated petitioner’s conditutional right to due process
under Brady. Based on this record, the circuit court’s dismissal of
petitioner’ s Brady claim was manifest error.

A Brady violation cannot befound harmless. Coleman, 183111. 2d
at 393, quoting Kyles, 514 U.S. at 436, 131 L. Ed. 2d at 507, 115 S.
Ct. at 1567. Petitioner’s conviction must, therefore, be reversed and
the matter remanded for further proceedings. Based on our resol ution
of the Brady claim, it is unnecessary to address petitioner’s due
process claim that the State failed to correct misleading testimony
from Detective Freesmeyer or his claim of ineffective assistance of
counsel.

Asafina matter, we notethat on direct apped the appd late court
held the evidence was sufficient to convict petitioner of thisoffense.
Petitioner does not raise any claim based on the sufficiency of the
evidence in this court. Accordingly, there is no double jeopardy
impediment to anew trial. See Peoplev. Wheder, 226 I11. 2d 92, 134
(2007).

[11. CONCLUSION

For the foregoing reasons, we conclude that the State violated
petitioner’s constitutional right to due process of law. Petitioner’s
conviction must be reversed based on that constitutional violation.
We therefore reverse the judgments of the appellate and circuit
courts, vacate petitioner’ s conviction, and remand to the circuit court
for further proceedings.

Judgments rever sed;
cause remanded.
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