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OPINION

The circuit court of Macon County declared defertddulianna Bingham, to be a sexually
dangerous person under the Sexually Dangerousri®efg (SDPA) (725 ILCS 205/1.01 to
12 (West 2010)), and appointed the Director of Hieois Department of Corrections
(Department) as her guardian. Defendant was orderegimain committed to the Department
“until or unless [she] is recovered and releas&tié appellate court reversed the trial court’s
judgment. 2013 IL App (4th) 120414. We grantedSkege’s petition for leave to appeal. Ill. S.
Ct. R. 315(a) (eff. July 1, 2013). For the reasias follow, we affirm.

BACKGROUND
In September 2009, the State charged defendantaggravated battery and alleged that
defendant knowingly caused bodily harm to her gmsishigh school principal, Mike Mose,
when she bit, spat on, and choked him. Defendaaideld guilty and the court sentenced her to
24 months’ probation. The trial court’s order aleguired defendant to undergo a mental
health evaluation.

In January 2011, the State petitioned the countetmke defendant’s probation. The
petition alleged that defendant committed a batigngn she placed her hand on 17-year-old
Katie C.’s buttocks while staying at a group horakked Grace House.

In July 2011, when defendant was nineteen, thie 8tad a petition to have her declared a
sexually dangerous person. The petition relied eremal allegations regarding defendant’s
past conduct: (1) in 2005, defendant’s 11-yeareadsin stated that defendant touched her
breasts and gave her “wedgies all the time”; (2) shme year, another cousin noted that
defendant touched his girlfriend’s buttocks andsth@) in 2006, defendant was adjudicated a
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delinquent minor for two charges of assault fordlorg the buttocks of two students at her
school; (4) during a Sex Offender Specific Evaliatin 2006, defendant flirted with the
therapist and asked her if she was a lesbian; (blevstaying in a group home in 2007,
defendant inappropriately grabbed a female in @lrbom and pulled the shower curtain
open on the female while she was showering; andgf@ndant made sexual advances toward
a female teacher, Ashley Guntol, grabbing her m@xkbreast, pushing the teacher into a chair
and pressing her lips and tongue into the teachesoisth.

The trial court appointed Dr. Lawrence Jeckel &mdTerry Killian to each conduct a
Sexually Dangerous Person evaluation and file s#emrreport with the court. The court held a
bench trial, and several individuals testified.

At the hearing, Dr. Jeckel testified regarding ¢bert-ordered sexually dangerous person
evaluation he conducted of defendant. Dr. Jeckelwith defendant for one hour and also
reviewed police reports and notes from defendaptisr evaluations. He first testified
regarding the time defendant placed her hand omdktecks of Katie C. while living at the
group home called Grace House. Katie C. reportatidbfendant “came up from behind her
and placed one of her hands on her buttocks.” Katiasked defendant not to do that and
defendant stopped. Katie C. also testified thagmigdnt was “looking down her shirt” and later
that day, defendant asked Katie C. “to get on ledrwith her.”

Regarding the incident with Katie C., defendand tDr. Jeckel that she and Katie C.
“started playing around,” but denied touching Kdfiés buttocks and looking at Katie C.’s
breasts. Defendant also stated that Katie C. ditikeher because Katie C. thought defendant
was a lesbian. Finally, defendant “claimed thatwhen’t sexually drawn to minors.”

Dr. Jeckel spoke with defendant about the timecsio&ed, bit, and spat on her high school
assistant principal, Mike Mose. Mose attemptecesirain defendant after defendant got into
an altercation with another student after a vediute over where to sit at lunch. Defendant
told Dr. Jeckel that the other girl touched her &gl that she kneed the other girl to protect
herself. Mose attempted to restrain defendant timtilpolice arrived and defendant choked,
bit, and spat on him. Justifying her actions agdifsse, defendant claimed that Mose pushed
her and started to fight her.

Next, Dr. Jeckel testified about defendant’'s seaagwances toward her teacher, Ashley
Guntol. Guntol reported that defendant grabbednkeek and breast, pushed her into a chair,
and pressed her lips and tongue into Guntol's moDfendant said that Guntol told
defendant to “come to the desk in front of herts® @uld see her pretty face.” Defendant also
said that “she kissed her because she liked hdrcanldn’t understand *** why the police
were called.” Dr. Jeckel testified that defendatd him that the attempted kiss “was wrong”
but did not want to talk about it.

Dr. Jeckel testified that defendant “has sometédhiintellectual ability,” “showed an
inability to love,” and was “overly aggressive, ontfortable with being a girl.” Additionally,
Dr. Jeckel noted that “it's very difficult to contrher behavior to protect her and others” and
that defendant “cannot process personal respoitgilfdr her conduct.

M
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Defendant told Dr. Jeckel that “[w]hen | see d tiat | like, | feel giddy and happy. | just
can't restrain myself. It hasn't happened in jadcause they're all ugly. If someone is
beautiful, I am more likely to fall for them. | jusan’t restrain myself. It is very hard. Most
days | think a lot about sex. | think of girlfriemevho like me for who | am, and | would like
them. It's not just the sex.” Finally, Dr. Jeck@gnosed defendant with borderline personality
disorder with some antisocial qualities that “pspaised her to engage in recurrent improper
sexual and aggressive activity with women.” Dr.kétdestified that defendant’s mental
disorder existed for at least one year prior toy 18, 2011. Dr. Jeckel also opined that
defendant’s mental disorder causes a criminal preipeto the commission of sexual offenses
and that defendant has demonstrated propensitiesdacts of sexual molestation of children
or other persons. Additionally, Dr. Jeckel noteat thithout treatment, defendant was likely to
engage in sexually dangerous behavior in the future

On cross-examination, Dr. Jeckel acknowledged hieahad not interviewed any of the
individuals involved in the above detailed inciderbut rather relied on police reports. Dr.
Jeckel also agreed that defendant’s only prior sletx@havior had been one kiss and that she
was not sexually active at the time.

Dr. Killian testified next regarding his interviewith defendant. When asked about the
incident with Guntol, defendant admitted to tryitogkiss her and grabbing her breast. Dr.
Killian noted that defendant was “dismissive” dgrthis discussion and acted as if her actions
were not a “big deal.”

With regards to her acts toward Katie C. at thmugrhome, defendant again denied any
intentional touching and said that she was falind reached out to grab something when she
“accidentally brushed up against Katie’'s buttocks.”

During the interview, defendant stated, “I haveeaual addiction problem *** | like to
think about sex.” She indicated that she startgohbipeople on the butt because “nobody ever
taught me that there was something wrong with tiat. Killian asked if she stopped when
someone told her it was wrong and defendant repliegtd many times, but it just kept going
on. Like I would make sexual advances toward gsnsacking them on the butt, grabbing their
boobs, something like that.” Dr. Killian testifidiat it was his opinion that defendant “thought
that by saying she had a sexual addiction *** sloaild go to some treatment center for a few
months and then be released into the community.’Kidiran stated that defendant “changed
her story” after he informed her that having a s¢xaddiction actually made it more likely that
she would be found sexually dangerous. Defendam #icknowledged that she had been told
of the term “sexual addiction” by a jail counseldyhile defendant still claimed to have a
sexual addiction, she “backed off quite a bit fribria intensity.” At this point, she also noted, “I
can stop if I really try.” On cross-examination,. Billian stated that he believed defendant
said she had a sexual addiction because she thbwgbhild help her get out of her case and
that he “wouldn’t take what she said about havisgxual addiction too seriously.”

Dr. Killian testified that defendant had engaged 2 separate incidents of sexual conduct
involving 9 different victims, but acknowledged the was “not in a position to say [the
events] occurred” as many of the incidents werentepg only by defendant’s parents. Dr.
Killian also agreed that all victims were withifieav years of defendant’s age and that she was
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“not preying on small children.” Dr. Killian fountthat defendant “took responsibility to a very
limited extent. She admitted that there had belen af offenses. She also pretty angrily said
that she was tired of people lying about her, datdned that many of the allegations were
false. *** But she did admit at one point that ste@l—had committed a lot of offenses.”

Dr. Killian concluded that defendant “definitelya$ Attention Deficit Hyperactivity
Disorder, and may have a sexual identity disoraied, definitely has an antisocial personality
disorder.” He described antisocial personality diso as a disorder “in which the rights of
others are repeatedly violated, typically, withoginorse.” In reaching this conclusion, Dr.
Killian found defendant meets all or almost altloé following criteria: (1) failure to conform
behavior to the rules of society; (2) deceitful; ifBpulsive; (4) irresponsible; (5) irritable and
aggressive; (6) reckless disregard for safety efoself or others; and (7) lack of remorse. Dr.
Killian found defendant suffered from a mental disr for at least one year prior to July 13,
2011, has a criminal propensity to the commissiébnsex offenses, and demonstrated
propensities toward acts of sexual molestatiorhdficen or others. Finally, Dr. Killian stated
that defendant “is substantially likely to engagédurther sex offenses if not confined.”

Mike Mose, the assistant principal of the highaahtestified that he was called to break
up a fight in the cafeteria involving defendant. &ithe arrived, he asked defendant to come
with him to the office, but she refused. Eventuatlgfendant started walking out of the
cafeteria and began to run. Mose stated that leehexl out to grab her arm and then at that
time, [defendant] swung back at me and then laegtd her.” Mose continued to hold her, but
defendant “was struggling,” spat in Mose’s face] ait him on the biceps.

Semaj Allen is a police officer for the City of @&ur and took defendant into custody after
she attempted to kiss Guntol. Officer Allen testifithat when they were taking defendant into
custody, “she became physically resistant” and éendp trying to kick *** the social
worker.” Defendant was “screaming and cursing hbfblus *** and then she spat on [the
social worker].”

Officer Harold Newingham was also present at ilgb Bchool and assisted Officer Allen
in restraining defendant. Officer Newingham testifthat he observed defendant being “very
combative and argumentative.” He also stated thatdserved a reddened area on Mose’s arm
that appeared to be a bite mark.

Katie C. testified regarding the incident at Gratmise, which took place when Katie C.
was 17 years old. Katie C. stated that she “wathenkitchen and [defendant] grabbed her
buttocks.” Upon further questioning, Katie C. irmtied that defendant came up from behind
Katie C. and grabbed Katie C.’s buttocks with gkrhand. Katie C. asked defendant to stop
and defendant stopped. On cross-examination, Katedmitted that she did not know if the
touching was intentional. Later that same day, &&ti was in the kitchen and spilled some
crackers on the floor. Katie C. reached down to thet crackers and she believed that
defendant might have looked down her shirt. Latéhe evening, Katie C. was in a room with
another girl and defendant asked Katie C. “to gethe bed.” Katie C. said “no” and walked
out of the room.

Ashley Guntol testified, discussing the incideetvizeen her and defendant in a classroom.
Guntol, a 23-year-old teacher, was reading oneranwith defendant, and Guntol praised
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defendant for reading well. Defendant asked Guwtwt she got for doing well and Guntol
jokingly responded that defendant would get a a@okt that point, defendant “stood up and
came around [Guntol's] desk.” Guntol “stood up &g svas coming over” and defendant
“grabbed [Guntol] by the neck with both of her harahd pushed [Guntol] down into the
chair.” Next, defendant “proceeded to try and K{Ssntol].” Guntol attempted to keep her
mouth shut, but she felt defendant’s tongue ontdeth. Guntol said that she “finally got up
and that's when she tried to stick her hand dowo my shirt. She didn’t actually get
underneath my bra, but she was trying to do ti@&itol then testified that she “deescalated
the situation” and was walking out of the room wliefiendant slapped her on the buttocks.
Guntol did not initially report this last touching the police because she was flustered and
forgot.

Finally, defendant’s father, Chris Bingham, testf Chris first discussed defendant’s
history of behavioral problems and indicated thefeddant has seen many psychologists. One
day, when defendant was 13 years old and the fam@tyliving in North Carolina, defendant
was cutting pills with a knife in the house. Defantlwas being very loud and Chris reminded
her that she was inside and defendant “turned ion] lind glared with the knife in her hand
and holding it, not the way you would cut a piDéfendant then “came at [him] with a knife in
both hands to the center of [his] body.” Chris \abke to restrain defendant and take the knife
away from her, and another family member called. $¥fler court proceedings and another
attack by defendant on her middle school principedhcher, and students, defendant was
placed in a group home. The family later moved liadis, and defendant continued to
experience problems.

At the conclusion of testimony, the trial courtened an order finding defendant to be a
sexually dangerous person and appointed the Diraster guardian “until the respondent has
recovered.” The appellate court reversed the ¢oalt's judgment finding: (1) the trial court
failed to make the required explicit finding thatis substantially probable defendant will
engage in the commission of sex offenses in thaduf not confined; (2) the State failed to
prove that defendant exhibits propensities to tmaraission of sex offenses; and (3) the State
failed to prove that defendant demonstrated prapessoward acts of sexual assault or
molestation of children.

ANALYSIS

To classify defendant as a sexually dangerousopeusder the SDPA, the State must
prove the defendant has (1) a mental disorderiegiftr at least one year prior to the filing of
the petition; (2) criminal propensities to the corssion of sex offenses; and (3) demonstrated
propensities toward acts of sexual assault oradcsxual molestation of children. 725 ILCS
205/1.01 (West 2010). Only the second two elemargsat issue in this appeal, as the parties
agree that defendant had a mental disorder feaat bne year prior to the filing of the petition.

The State argues that the appellate court erregl/grsing the trial court’s judgment. In its
brief, the State maintains that the appellate doystoperly concluded that the trial court was
required to make an explicit finding that it is stantially probable that respondent will engage
in the commission of sex offenses in the futur@at confined, as required dyeople v.
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Masterson, 207 Ill. 2d 305, 330 (2003). The State arguetEmaKillian’s testimony satisfies
Masterson’s concerns. Next, the State contends that it gtdkat defendant exhibits criminal
propensities to the commission of sex offensesallinthe State maintains it showed that
defendant has committed or attempted at least ohefasexual assault or molestation of a
child, and that one act is sufficient to show teendnstrated propensities element.

Defendant argues thdflasterson requires an explicit finding that it is “substaatiy
probable” the defendant will engage in the comroissf sex offenses in the future if not
confined. Additionally, defendant agrees with tppellate court’s rulings that the State failed
to show that defendant has criminal propensitiehéocommission of sex offenses or that
defendant demonstrated propensities toward asexafal assault or acts of sexual molestation
of children.

“On appeal from a trial court or jury’s ruling @nsexually-dangerous-person petition, the
reviewing court must consider all of the evidenteaduced at trial in the light most favorable
to the State and then determine whether any rdtinenof fact could have found the essential
elements to be proven beyond a reasonable ddeduiplev. Bailey, 405 Ill. App. 3d 154, 171
(2010).

1. Substantial Probability Finding

First, we must determine whether the trial cousswequired to make an explicit finding
that it is substantially probable defendant wiljage in the commission of sex offenses in the
future if not confined. IMasterson, 207 Ill. 2d at 330, this court stated, “a findiofgsexual
dangerousness premised upon the elements of sectidnof the SDPA [citation] must
hereafter be accompanied by an explicit finding thes ‘substantially probable’ the person
subject to the commitment proceeding will engagéhencommission of sex offenses in the
future if not confined.”

According to the State, Dr. Killian's opinion thdgéfendant was “ ‘substantially likely’ to
commit further sex offenses if not confined” wafisient to satisfyMasterson’s requirement.
Additionally, the State notes the presumption thattrial court knows and follows the law.
Applying this presumption, the State maintains tktaé trial court could not have concluded
other than it was substantially probable that ragpat would commit sex offenses if not
confined.”

At oral argument, when asked why would this ctoot require the trial court to make the
explicit finding and not merely rely on the expsrtéstimony,” the State conceded that “this
court could require, could remand for an explicidfng *** we are not saying that it is not
required, certainlyMasterson does require it. We are just saying on this redbrs plainly
harmless because Dr. Killian used the appropri@edsrd. *** This court very well could
remand for compliance witllasterson.”

Masterson plainly requires an explicit finding, and the trcaurt erred by failing to make
this explicit finding. However, we need not detammiwhether the lack of an explicit finding
alone constitutes reversible error since we aftlimappellate court’s order reversing the trial
court’s sexually dangerous person finding baseohsuificient evidence, as stated below.
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2. Criminal Propensities to the Commission ex ®ffenses

Under the SDPA, the State must show the deferslam¢ntal disorder is “coupled with
criminal propensities to the commission of sex mékes.” 725 ILCS 205/1.01 (West 2010).
The appellate court found that the State failedlow the second element: that defendant
exhibits criminal propensities to the commissiors@xt offenses. IMasterson, this court held
that the State must show that it is “substantighigbable” defendant “will engage in the
commission of sex offenses in the future if notfawd.” Masterson, 207 Ill. 2d at 330.

The SDPA does not define “sex offenses.” The dafgetourt looked to definitions found
in the Criminal Code of 1961 (Criminal Code) (720CE 5/1-1et seq. (West 2010)) for
guidance. The Criminal Code does not define “séenskes,” and instead the appellate court
considered its definition of “sexual conduct.” Undlee Criminal Code, “sexual conduct” is
defined as “any intentional or knowing touchingfondling by the victim or the accused,
either directly or through clothing, of the sexanmg, anus or breast of the victim or the accused
*** for the purpose of sexual gratification or asal of the victim or the accused.” 720 ILCS
5/12-12(e) (West 2010). Therefore, under the Cranfdode, the conduct must include the
touching of a sex organ, anus, or breast. The Eppalourt looked to the testimony at trial to
conclude that only the incident where defendamnapted to touch Guntol's breast included
the touching of one of these body parts. Then,ifigane incident insufficient to show a
propensity to commit future acts, the appellatercfmund the evidence insufficient.

Relying on section 3 of the SDPA and citing a niine from the appellate court’s
decision inPeople v. Lovett, 234 Ill. App. 3d 645 (1992), the State first mains that to
establish a criminal propensity to commit future sé&fenses, the underlying criminal case
need not have a sexual component. Section 3 oSDIRA reads, “[wlhen any person is
charged with a criminal offense and it shall appgeahe Attorney General or to the State’s
Attorney of the county wherein such person is sargéd, that such person is a sexually
dangerous person, within the meaning of this Alcentthe Attorney General or State’s
Attorney of such county may file with the clerktbe court in the same proceeding wherein
such person stands charged with criminal offenspetdion in writing setting forth facts
tending to show that the person named is a sexdatigerous person.” 725 ILCS 205/3 (West
2010).

In Lovett, the appellate court considered section 3 and henethe criminal charge
underlying the sexually dangerous person petitias required to be a sexual offenisevett,
234 11l. App. 3d at 646. Noting that the SDPA ufiesterm “criminal offense” and “does not
require the underlying criminal offense to be ausdffense,” the court concluded that the
SDPA “merely requires that a person be charged avthminal offense.1d.

1In 2013, the legislature codified this definitiam Masterson, and currently, under section 4.05
of the SDPA, “For the purposes of this Act, ‘crimimpropensities to the commission of sex offenses’
means that it is substantially probable that thesqgre subject to the commitment proceeding will
engage in the commission of sex offenses in theduf not confined.” Pub. Act 98-88, § 5 (eff. yul
15, 2013).
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Section 3, however, dictates the requirementswioen the State may file a sexually
dangerous person petition in a criminal offensecgeding. Neither section 3 nbaovett
considers the requirement in section 1.01 thatSta¢e show that defendant has a criminal
propensity to commit future sex offenses. Therefotale the underlying crime need not be
sexual for the State to file a sexually dangeroeissgn petition, section 3 arldvett are
unrelated to the issue of whether the State hasrshacriminal propensity to the commission
of sex offenses.

Furthermore, the appellate court properly reliaddefinitions contained in the Criminal
Code. “When a statute is unclear, a court may todimilar statutes as an aid to construction.
[Citation.] It is presumed that statutes relatioghte same subject are governed by one spirit
and a single policy.Masterson, 207 lll. 2d at 329; see al&®ople ex rel. Illinois Department
of Correctionsv. Hawkins, 2011 IL 110792, 1 24 (“[W]e presume that sevstalutes relating
to the same subject are governed by one spiritaasithgle policy, and that the legislature
intended the several statutes to be consistenthanghonious. [Citation.] Thus, we may
consider ‘similar and related enactments, thougdtsticwtly in pari materia.’ [Citations.]”).

The second element requires a showing afrieninal propensity. The SDPA is not
concerned merely with individuals with a mentalodder, but specifically those individuals
with a mental disorder that are likely to commituiie crimes. Therefore, the Criminal Code
and the SDPA are governed by the same policy teeptefuture criminal acts. The appellate
court properly relied on the Criminal Code’s ddiom of “sexual conduct” to define “sexual
offense” under the SDPA when the legislature ditdatberwise define the term.

The testimony detailed above reveals only onederdi involving the attempted touching
of a sex organ, anus, or breast. Guntol testifiatddefendant “tried to stick her hand down into
my shirt.” Guntol stated that defendant “didn’t @ty get underneath my bra, but she was
trying to do that.” Under the Criminal Code’s défiion of “sexual conduct,” the touching of
Guntol’s breast through clothing is sufficient tonestitute a sexual offense. Furthermore,
Guntol testified that while she was walking outtlbé room, defendant slapped her on the
buttocks.

According to the State, defendant’s actions withti& C. also constituted a “sexual
offense.” Katie C. testified that defendant “grathber buttocks,” but upon cross-examination,
Katie C. acknowledged that she did not know if thkeching was intentional. Furthermore,
Katie C. testified that when she asked defendargtap touching her, defendant stopped
immediately and did not force any sexual behavaorier. When speaking with Dr. Killian,
defendant denied touching Katie C.’s buttocks. #stimony is insufficient to qualify this
interaction as a “sex offense.” Therefore, the &Spabvided sufficient evidence of only one
incident, with Guntol, as a sex offense.

The State further argues that multiple past seatfahses are not required to establish a
criminal propensity to commit future sex offensésstead, the State maintains that the
testimony presented by Dr. Jeckel and Dr. Killiaaswsufficient to establish the second
element. Dr. Jeckel diagnosed defendant with bbrgepersonality disorder with some
antisocial qualities that “predisposed her to eegag recurrent improper sexual and
aggressive activity with women.” Dr. Jeckel fourmdany examples of her having *** intense
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sexual needs and aggression.” Dr. Jeckel opinegddéfandant’'s mental disorder causes a
criminal propensity to the commission of sexuaéoffes and that without treatment, defendant
was likely to engage in sexually dangerous behawitine future.

Dr. Killian opined that defendant “definitely hagtention Deficit Hyperactivity Disorder,
and may have a sexual identity disorder, and definhas an antisocial personality disorder.”
He described antisocial personality disorder assarder “in which the rights of others are
repeatedly violated, typically, without remorsen”reaching this conclusion, Dr. Killian noted
that defendant had engaged in 12 separate incideéséxual conduct involving nine different
victims, but acknowledged that he was “not in afpmsto say [the events] occurred” as many
of the incidents were reported by defendant’s garenly. Finally, like Dr. Jeckel, Dr. Killian
concluded that defendant has a criminal propensitiie commission of sex offenses and “is
substantially likely to engage in further sex offes if not confined.”

As noted above, this court iMasterson required a finding that it is “substantially
probable” defendant “will engage in the commissminsex offenses in the future if not
confined.” Dr. Killian testified as to the 12 otheparate incidents of sexual conduct involving
9 different victims. However, no detailed evideweas presented regarding these incidents,
and Dr. Killian relied only on reports made by defant’s parents. He did not discuss these
incidents with defendant, and there was no recdérdny charges filed from any of these
incidents. The court cannot determine from thisitkch evidence whether these offenses
constituted “sex offenses.” Dr. Jeckel’'s and Dili&n’s opinions that defendant was likely to
commit future sex offenses if not confined, withewidence of additional sex offenses, are
insufficient to establish that it was substantigtpbable that defendant would commit future
sex offenses as required lhasterson. We find the one incident where defendant attechfuie
grab Guntol's breast area through her shirt insigfit to establish a substantial probability
that defendant will engage in the commission of@#anses in the future if not confined.

3. Demonstrated Propensities Toward Acts olu8eAssault or
Sexual Molestation of Children

Finally, we consider whether the State showedigafft evidence to establish that
defendant demonstrated propensities toward actexfal assault or sexual molestation of
children. InPeoplev. Allen, 107 1ll. 2d 91, 105 (1985), this court considetteel third element
and concluded that “the statute requires more thanproof of mere ‘propensity’; it also
requires that the State prove that the defendast'demonstrated’ this propensity. This
language can only mean that the State must prdeasttone act of or attempt at sexual assault
or sexual molestation.” While the State must sholeast one act or attempt at sexual assault
or sexual molestation, there is “nothing in théwgarequiring the State to prove multiple sex
crimes.”ld.

This court further explained that “the statuterignarily concerned with prediction of the
defendant’s future conduct; the requirement thatdéfendant must have ‘demonstrated’ his
propensities means only that the commitment ordanact be basesblely on psychological
speculation. We therefore hold that the plural leage of the statute—'acts of sexual assault

-10 -



1152

153

1154

155

1156

or acts of sexual molestation'—refers to the de&end future propensities, not to the
demonstrated conductd.

We first consider whether the State presentedeexe of either an act of sexual assault or
an act of sexual molestation of a child. The SDR®sInot define “sexual assault,” and in
Allen, this court looked to the definition of “deviatexsial assault” under the Criminal Code
(. Rev. Stat. 1983, ch. 38, § 11-3). Accordingtile appellate court here looked to the
Criminal Code’s 2010 definition of “criminal sexuatsault.” A person “commits criminal
sexual assault if he or she: (1) commits an aserbial penetration by the use of force or threat
of force; or (2) commits an act of sexual penetraind the accused knew that the victim was
unable to understand the nature of the act or wabla to give knowing consent.” 720 ILCS
5/12-13 (West 2010). “Sexual penetration” is imtdefined as “any contact, however slight,
between the sex organ or anus of one person byjacstpthe sex organ, mouth or anus of
another person, or any intrusion, however slighany part of the body of one person or of any
animal or object into the sex organ or anus of laoperson, including but not limited to
cunnilingus, fellatio or anal penetration.” 720 1I8G/12-12(f) (West 2010).

The State argues that we should not look to theniGal Code’s definition of “criminal
sexual assault” for guidance. First, the State swthat the legislature did not reference the
Criminal Code or use language from the Criminal €odthe SDPA. Additionally, the State
maintains that this narrow definition of “sexuasaslt” fails to uphold the legislative intent, as
defendants who fondle breasts of adults will belieded. However, this court found it
appropriate to use the Criminal Code’s definitidos guidance inAllen. Furthermore, as
discussed above, the Criminal Code and the SDPA@rerned by the same policy, and it is
proper to consult definitions in the Criminal Cddeguidance in interpreting undefined terms
in the SDPA. Therefore, because no evidence waepted that defendant sexually penetrated
another individual, the State failed to show thefeddant committed an act of sexual assault.

The SDPA also does not define “sexual molestatbra child,” and the State cites
dictionary definitions of “sexual” and “molestatidriSexual” is defined as “of or relating to
the sphere of behavior associated with libidinaatifjcation.” Webster's Third New
International Dictionary 2082 (2002). “Molestations defined as “an act or instance of
molesting.” Webster’s Third New International Dartary 1455 (2002). “Molest” is defined as
“to meddle or interfere with unjustifiably often asresult of abnormal sexual motivation.”
Webster’s Third New International Dictionary 142902). Combining these two definitions,
the State concludes that “sexual molestation” chitd is “meddling or interfering with” a
child “as a result of abnormal sexual motivatioof the purposes of “libidinal gratification.”

In determining the plain, ordinary, and populaniyderstood meaning of a term, it is
entirely appropriate to look to the dictionary #definition.People v. Dominguez, 2012 IL
111336. At the same time, “It is the responsibitifythe court when utilizing a dictionary to
choose that definition that most effectively corsvélye intent of the legislatureGaffney v.
Board of Trustees of the Orland Fire Protection District, 2012 IL 110012, § 95 (Garman, J.,
concurring in part and dissenting in part, joingdlhomas and Karmeier, JJ.).

In reaching this definition, the State leaves the part of Webster's Dictionary’s
definition of molestation requiring that the meddiior interference occurs “unjustifiably
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often.” Therefore, a more accurate version of WatstDictionary’s definition of “sexual
molestation” would be “meddling or interfering with child “unjustifiably often as a result of
abnormal sexual motivation” for the purposes dbitlinal gratification.” However, the plain
language of the SDPA never requires that the antaléstation occurs “unjustifiably often”
and this requirement is plainly at odds with theP@D

Furthermore, the State’s broad definition raisesmynpolicy concerns. Acts without any
sexual behavior could be considered “sexual mdiesta as the definition merely requires
“meddling” or “interfering.” The only limitation ishat the act must be done with an “abnormal
sexual motivation.”

The lllinois Administrative Code Rules of the Depaent of Children and Family Services
defines “Sexual Molestation” as “sexual conducthwat child when the contact, touching or
interaction is used for arousal or gratificatiorsekual needs or desires. Parts of the body, as
used in the examples below, refer to the parth@bbdy described in the definition of sexual
conduct found in the lllinois Criminal Sexual Asiahct.” 89 Ill. Adm. Code 300.Appendix
B(21) (2011). As noted above, the lllinois Crimirtaéxual Assault Act, contained in the
Criminal Code, includes the following body partsdefining “sexual conduct”: sex organs,
anus, or breast. We find the definition providedtbg Administrative Code Rules of the
Department of Children and Family Services to maceurately correspond with the
legislative intent behind the SDPA.

Applying this definition of sexual molestation, wensider the evidence presented. Guntol
was a teacher and not a child at the time of Heraetion with defendant. Dr. Killian testified
as to 12 separate incidents of sexual conductwnl9 different victims, but there was no
evidence presented as to the ages of the indigdoablved or details of the incidents. Dr.
Killian noted only that all victims were within a&w years of defendant's age and that
defendant was “not preying on small children.” Tinal court considered the evidence
presented on those 12 incidents and noted, “Noanltdknow any details whatsoever about
those incidents. | don’t know what happened or vdi@n’t happen.”

The only remaining incident left to consider whas incident taking place at Grace House
with 17-year-old Katie C. As detailed above, Kalieherself testified that she did not know
whether defendant’s touching of her buttocks wésnitional. Further, Katie C. acknowledged
that defendant only touched her one time and def@rgtopped as soon as Katie C. asked her
to do so. Further, there was no evidence presehtgdhe incident was done as a result of
“arousal or gratification of sexual needs or desSigs Katie C. recognized that the touching
may have been accidental and defendant denieditmuilatie C.

Without evidence of either an act of sexual assauhcts of child molestation, the State
failed to prove the third element, that defendagmdnstrated propensities toward acts of
sexual assault or sexual molestation of children.

For the reasons stated, the judgment of the agpedburt is affirmed.

Affirmed.

-12 -



