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ORDER

Held: Defendant filed pro se posttrial motions alleging nearly 50 instances of ineffective
assistance of trial counsel. In considering these claims, the trial court erred when it
converted the preliminary investigation of the factual bases for defendant’s claimsinto an
adversarial hearing on the merits by allowing defendant to read each claim, and then having
the trial counsel comment or argue its substance, followed by the State being allowed to
comment or argue on the substance of the claim. Asaresult of this procedural error, we
reversethedismissal of defendant’ sineffectivenessclaimsand remand thecausetoitsinitial
position before the trial court, namely, the appointment of a new attorney to represent
defendant on his claims of ineffective assistance.

11 Defendant, Mark A. Downs, appeals from his conviction of first degree murder (720 ILCS

5/9-1(a)(1) (West 1996). Defendant contendsthat his pro se posttrial motions alleging ineffective
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assistance of counsel were improperly and unfairly considered, particularly where the court
appointed and then rescinded the appointment of new counsel to assist defendant, and where
defendant’ sclaimswere subjected to adversarial inquiry and argument during what should have been
the preliminary hearing on the claims. Defendant also contends that, substantively, the trial court
erred in failing to find that defendant’s trial counsel possibly neglected this matter in light of
defendant’s claims that trial counsel did not inform the trial court about defendant’s wish to
discharge the jurors and proceed with a bench trial, and did not investigate and present an aibi
defense. We reverse and remand the cause with directions.

12 Thismatter semsfrom defendant’ sconviction of thefirst-degreemurder of six-year-old Nico
Contreras. Followingthetrial, defendant filed several pro sepetitionsalleging that histrial counsel,
the Kane County public defender, David Kliment, provided ineffective assistance of counsel. In
order to better understand the ineffectiveness allegations, we first summarize the salient points of
defendant’ s trial.

13  Thiscase sgenesis appearsto be an incident that occurred aweek before the murder of the
unfortunate Nico. Ruben Davilahad recently switched his affiliation from the Latin Home Boysto
the Almighty Ambrose gang. Davilahad been friendswith Robert Saltijeral, amember of the Latin
Home Boys and Nico’ suncle, and had been at Robert’ shouse almost daily. In addition, Davilahad
been inside Robert’ s bedroom at the back of the house and was aware of the sleeping arrangements
in the house.

14  OnNovember 3, 1996, Davilawasdriving homefrom hisjob when he noticed hewas being
followed. Attrial, Davilatestified that he thought that the truck that wasfollowing him was owned

by Jose Virgen, amember of hisformer gang, the Latin Home Boys, and the person who, according
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to Davila, drove him out of the Latin Home Boys gang and into the Ambrose gang. Davilatried to
lose thefollowing truck and believed he had succeeded, so he proceeded to hismother’ shouse. As
he pulled into his mother’ s driveway, the truck pulled into the driveway behind him and blocked in
Davila' scar. Davilatestified that he recognized Lorenzo Rios asthe driver of the truck, and Daniel
Garcia as the passenger. Garciawas getting out of the truck and pointing agun at Davila. Davila
put his car into reverse and tried to ram the truck with his car. Garciabegan shooting, and the shots
struck Davila s car, but Davilaremained unharmed. The truck departed, leaving Davila's car shot
up, but Davilahimself unscathed. The police were summoned, but Davila obeyed his gang' s code
and refused to give the names of his assailants to the police. Davilatestified at trial that he did not
name Garcia and Rios to the police because he wanted to take care of the incident himself.

15 Davilatestified that, the next day, he called defendant and told him who had shot up his car.
A few dayslater, Davilawas at a meeting with other gang members, including Algjandro Solis, the
local gang leader at the time, Ozzie Cuevas, an overseer for the nation (in other words, he directed
the gang operationsin the areafor the gang | eaderswho were headquartered in Chicago), EliasDiaz,
and defendant. At this meeting, Davila sincident was discussed. It was determined that Davila's
friend from hisformer gang, Robert Saltijeral had been the shooter, and Davilawas ordered to “ take
care of business,” meaning to retaiate against his shooter. Davila claimed at trial that he insisted
that Robert Saltijeral had not been involved in the incident, and that he was |ooking into where the
actual shooterscould befound. In spite of hisprotestations, Solisordered Davilato retaliate against
Robert Saltijeral.

16 Becausehiscar wasbeing repaired after being shot up, Davilarented aGeo Prismtotide him

over until he could get his car back. Davilatestified at trial that, on November 9, 1996, he picked
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up defendant, and they drove around Aurorawhile drinking beer. Asthey drove around, they were
called by Elias Diaz, amember of the Ambrose in Aurora. They picked up Diaz and continued to
drivearound and drink. At some point, early in the morning of November 10, 1996, Diaz took over
and began driving the car because Davilafelt he was getting too drunk to drive. Later, Diaz brought
up the November 3incident. Diaz reiterated that Robert Saltijeral wasthe shooter in the November
3incident and instructed Davilato “take care of business.” Davilatestified at trial that he argued
with Diaz again, repeatedly stating that Saltijeral had not beeninvolvedinthe November 3incident.
Davila sand Diaz' sargument concluded with Diaz insisting that he knew Robert Saltijeral wasthe
shooter, and instructing Davilato take care of business that night.

17  Davilatold Diaz he did not have a gun; defendant pointed out that Kenny Thomas, another
Ambrose gang member, had one, and defendant called Thomas to obtain the gun. They drove to
Thomas's house, and defendant went into the house and got a .38 caliber Llama semi-automatic
pistol. Davilatestified at trial that he had seen the gun before, and that it was a “nation” gun,
meaning that it was available to anyone in the gang who needed it.

18 Diaz drovethegroupto the Saltijeral house. Duringthedrive, Davilakept arguing with Diaz
over the identity of the November 3 shooter. On Edwards Street, behind the Saltijeral residence,
Diaz stopped the car, gave Davila the pistol, and ordered him to “go ahead, handle the business,”
meaning shoot at the Saltijeral house. Davilatestified that he and defendant left the car and walked
through back yards until they reached the rear of the Saltijeral house.

19  The Sdtijeral house was atwo-level house, but it was built into asteep hillside. The first
floor held the living room and other common areas; the second floor had the bedrooms. In the back

of the property, because the hill was so steep, the second floor waslevel with the backyard, and one
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standing in the backyard could see into the second-floor back bedroom. Abutting the house was a
concrete patio on which shell casings were later found.

110 Davilatestified that, when he and defendant reached the rear of the Saltijeral house, they
continued to discuss the business at hand and the identity of the November 3 shooter. Davila
testified that he made it clear to defendant that Robert Saltijeral was not the shooter and that they
should not try to retaliate against him. Davila suggested that they just shoot the pistol into the air
or into theground. Davilatestified that defendant, who had been sent along with him to ensure that
the retaliation occurred, continued to maintain the official gang line that Robert Saltijeral was the
shooter, and defendant told Davilathat he had to shoot at the Saltijeral house. Davilasuggested that
they find another person or the actual shooter to retaliate against, but defendant said no. Defendant
insisted that Diaz wanted their actions to be reported in the papers, so they had to shoot Robert
Sdltijeral.

111 Davilatestified that, after maybe 15 minutesof discussion, defendant took thegun away from
him and told him that defendant would do him a favor by doing the shooting, because of al that
Davilahad donefor the Ambrosegang. Davilatestified that hedid not want any part of the shooting.
Defendant asked Davilawhere Robert Saltijeral slept in the house, and Davilatold him he could not
remember. It also appearsthat Davilawas aware that Robert Saltijeral had not been staying at the
family house for several months, and likely was not present that night. Defendant asked Davila if
Robert Saltijeral wasin the back bedroom that they were facing, and Davila eventually agreed that
he was.

112 Davilatestified at trial that defendant took afew stepsforward toward the house, and Davila

turned away. Davila heard defendant fire the gun, and Davila began to run away. Davilatestified
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that, a short distance away, he stopped and waited for defendant to catch up. When he did, they
returned to the car in which Diaz waswaiting. Defendant got into thefront seat, and Davilagot into
the back seat. Defendant told Diaz to go, and they drove away.

113 AsDiaz wasdriving away from the scene, avan began chasing them. Eventually, they were
able to elude the van, Diaz returned to his house, and defendant and Davila went to defendant’s
house. As he went to sleep at defendant’s house, Davila did not know whether anyone had been
injured by defendant’ s gunshots at the Saltijeral house. In the morning, Davila s ex-wife, Debbie,
called him and informed him that Nico Contreras had been killed by the gunfire.

114 Davilatestified that he did not want to perform or participate in the shooting. Instead, he
followed Diaz's orders to “take care of business,” because Diaz, to him, “was the main guy.”
Further, Davilatestified that he was afraid that, if he did not follow Diaz’s orders, he would have
been killed.

115 Severd dayslater, Davilareturned to defendant’ shouse. When hearrived, hesaw defendant
destroying the pistol used in the shooting by hitting it with a hammer. Defendant and Davila then
drove around disposing of the parts of the gun. Some parts were thrown onto railroad tracks, and
larger pieceswerethrowninto apond thetwo noticed asthey weredriving around. Davilaestimated
that the pond was about a 30-minute drive from defendant’ s house. Y earslater, when Davila was
cooperating with the State in this case, he was unable to locate the pond again, and was unable to
show the police where any of the parts of the gun had been thrown.

116 InNovember 1996, Davilawas questioned about the shooting. Daviladid not cooperate or
tell police what he knew because he did not “want to be a snitch.” Davila also noted that the gang

abided by a code of silence when members were confronted by the police (or even outsiders), and
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he could have been subject to gang penalties, which included death, had he cooperated with the
police.

117 Inexchangefor thetestimony summarized above, Davilareceived an extremely lenient plea
deal. Davilawould not be charged in the death of Nico Contreras. In addition, he would not be
charged with murdering Jose Antonio Y epiz, whom he shot five timesin the back of the head afew
weeks after the Nico Contreras murder. Instead, he would be charged with only aggravated
discharge of afirearm in the Y epiz shooting. Further, Davilawasto receive arecommendation for
boot camp, and would face only an eight-year sentence if he washed out of the boot camp program.
Inaddition to thelenient charging and sentencing portionsof Davila sagreement to cooperate, nearly
$39,000 was paid to or on Davila sbehalf to defray expenseslikelodging, transportation, legal fees,
and compensation to his family in Mexico.

118 Davilaexplained that he decided to cooperate with the police to get the incident off of his
chest. He had moved to Mexico for several years, starting afamily and no longer participating in
the gangbanging lifestyle. In 2007, he approached the authorities to gauge their receptiveness to
working out adeal. Davilaalso claimed that, after 11 years, he wastired of running, and he also
wanted to bring closure to Nico Contreras’ mother about the murder of her child.

119 Oncross-examination, Davilatestified that he had been in the Ambrose gang for only afew
months at the time of the Nico Contreras murder. Davila explained that, when defendant told him
he would do the shooting because of all that Davila had done for the gang, defendant was referring
to up to 10 shootings that Davila had performed on the gang’ s behalf. Davila admitted to lying to

policewhen, in November 1996, he was questioned about the Contreras murder. Davilaaso denied
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making statements to several people in which he admitted to shooting at the Saltijeral house and
killing the little boy.

120 Solistestified about the crime. He learned of the shooting of Nico Contreras by reading
about it inthe newspaper. Soliswasincensed that an Ambrose member had shot alittle boy because
he did not want the gang to become known asindiscriminate child killers. Solisresolved to murder
Davila for his role in the Contreras murder. He confronted Davila, who was accompanied by
defendant, and asked him about his involvement in the murder, and also threatening that the
murderer would not be protected in prison by the Ambrose. Defendant told Solis that they did not
know that alittle boy was sleeping in the room they shot up. Solisrealized that, along with Davila,
defendant and Diaz were involved. Because he was good friends with Diaz and defendant, and
because he would have had to have killed them along with Davila, Solis decided to do nothing
further about the Contreras murder.

121 Solisalsotestified about a2002 conversation with defendant. Soliscommentedto defendant
that defendant’s daughter was cute, and defendant became emotional and started crying. Solis
testified that defendant confided to him that hestill had nightmares about the Nico Contrerasmurder,
and that he would see the bullets going through the window.

122 Solis explained that he decided to cooperate with the State following an incident in which
hewasarrested (for an unrelated offense) in front of hisfive-year-old son. Solisclaimed that hewas
cooperating becauseit wastheright thingto do and in order to clear hisconscience. After discussing
with the police what he knew about the Contreras murder, hefelt “ set free.” While Solis apparently
did not have a quid pro quo deal to testify about the Contreras murder specificaly, his 2%2-year

sentence for driving under the influence (the crime for which he was arrested in front of his child)
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was vacated and he was resentenced to a 30-month term of probation. In addition, the authorities
paid $5,000 in missed child support payments so Solis could be released fromjail. Further, while
hewasworking asan informant for the FBI, hewas pai d $3,200, some of whichwaspaid for Solis’'s
information about the Nico Contreras murder.

123 The State presented numerous other witnesses in support of its case documenting the police
investigation into the murder. Additional police witnesses testified about the process of securing
Davila's cooperation, generally corroborating Davila's testimony on that issue. The medical
examiner testified that Nico succumbed to multiple gunshot wounds, namely, two gunshots that
struck him in the back, either of which by themselves would have been fatal. Commander Mike
Langston, of the Aurorapolice department, testified as an expert witness on gangs and gang culture
that the shooting was gang-related. He also gave background on the rivalry between the Ambrose
and the Latin Home Boys, and their membership totals as of the end of 1996. Langston noted that
Robert Saltijeral was, at thetime of the shooting, in aleadership position with the Latin Home Boys.
124 Defendant did not testify on his own behalf. However, defendant presented a number of
witnesseswho testified about Davila sactionsfollowing the November 1996 shooting. For example,
BillieMirelestestified that, in November 1996, Davilacameto her apartment in an extremely upset
state and said to her that “he couldn’t believe that he killed a kid when he' s got kids of his own.”
AngelicaGonzal ez testified that she attended aparty (apparently hosted by Ambrose membersin an
abandoned house) occurring after the shooting at which she observed Davilato state that he killed
alittle boy and laugh about it and also to wave around a large silver handgun. Deborah Davila,
Davila's ex-wife, testified that he told her that he believed that, on November 3, 1996, Robert

Saltijeral had been the shooter.
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125 After the conclusion of evidence, the jury was instructed and sent to deliberate. Severa
guestions were passed to the trial court; none of the jury’s questions have been identified as
spawning appellate issues. The jury returned a general verdict finding defendant guilty of first-
degree murder.

126 Following his conviction and before sentencing, on June 23, 2009, and August 26, 2009,
defendant filed pro se motions alleging that his trial counsel had provided ineffective assistance.
The second motion repeated the claims of the first motion and raised 34 issues of alleged
ineffectiveness on the part of histrial counsel. In between the motions, on July 31, 2009, thetrial
court appointed alawyer from the public defender’ s multiple defendants division, Ronald Haskell,
to represent defendant on hisineffective-assistance claims. On September 2, 2009, the new attorney
queried thetrial court on the scope of hisduties. Thetrial court first indicated that the attorney was
to conduct the preliminary inquiry on its behalf:

“MR.HASKELL:*** soas| understandit, then, what you’ resaying isthat the Court
has made a preliminary investigation of areading of the—

THE COURT: No.

MR. HASKELL: No?

THE COURT: No. | have—I havereceived [defendant’ 5] Petition and he has made
the allegation. 1've gone no further than receiving his Petition and appointing you to
pursue—"

The court, however, further clarified what it had done and what it expected the new attorney to do:

“THE COURT: [Thetria court recited rulesgleaned from Krankel, 102 111. 2d at188-
89, and People v. Williams, 224 11l. App. 3d 517, 523-24 (1992).]

-10-
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On my review, some of the allegations that he made pro se, could be construed as
neglect. Sometimes the Court looks at that as, you know, ‘weekly visits are my complaint,
| have not received my weekly visits. Does that help you?’

MR. HASKELL: Yes, it does help me. You're making a record that you have
reviewed and you think that there are someissuesthat need to beinvestigated, thereforeit’s
up to meto investigate.”

127  OnOctober 27,2009, the new lawyer filed an amended motion allegingineffective assistance
adopting five of defendant’s pro se claims. On November 25, 2009, defendant filed an additional
pro se motion, raising 13 more claims of ineffective assistance.

128 On October 28, 2009, the day after Haskell filed his amended motion, the trial court
reconsidered its position regarding defendant’s ineffective-assistance claims. The trial court
determined that it should havefirst conducted a preliminary inquiry into defendant’ s claims before
it appointed counsel to work on the claims. Accordingly, the trial court effectively revoked its
appointment of Haskell as counsel on the ineffectiveness claims. Over the span of three days, on
October 28, November 25, and December 28, 2009, the trial court conducted a hearing on
defendant’ s pro se claims of ineffective assistance. During this proceeding, thetrial court adopted
aprocedure of allowing defendant to read his allegation and offer any further explanation defendant
deemed necessary, then the trial court would allow trial counsel, followed by the State, to offer
comments or arguments as to why the issue did not constitute an instance of cognizable neglect or
ineffective assistance. Finally, thetrial court allowed defendant to offer afinal thought concerning

his allegation before proceeding to the next allegation.

-11-
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129 Defendant’spro se motions alleged anumber of instances during which defendant believed
that trial counsel failed to adequately cross-examinewitnesses, particularly Davilaand Solis. Many
of the allegations concerned testimony from Diaz's trial, which had not been repeated during
defendant’ strial, but which defendant wanted used as impeachment of the witness' stestimony. In
addition, many of the allegations pointed out discrepancies between Davila's and Solis's prior
statements to police and prior testimony at the Diaz trial and their testimony at defendant’ s trial.
130 Defendant also alleged that, on both the first and second days of trial, he told trial counsel
that he wanted to dismissthejury at that time and proceed with abench trial. Trial counsel replied
that defendant had made that suggestion, but he had tried to talk defendant out of that course of
action as unwise because the trial court had conducted a bench trial for the Diaz case which
presented substantially similar evidence to that presented in defendant’ strial, and counsel believed
that such acoursewouldinevitably resultin aconviction becausethetrial court had already accepted
similar evidence astrue. Counsel further argued that defendant did not become “insistent” about
dismissing the jury and proceeding with a bench trial, so counsel continued with the jury trial.
Defendant stated that he told counsel that he was “amost 100 percent certain” he wanted to switch
from ajury trial to abench trial.

131 Inanother alegation, defendant asserted that trial counsel did not sufficiently investigate or
present an alibi defense for him. Defendant stated that, at the time of the Nico Contreras murder,
he was at work, because he worked the overnight shift, beginning at 6 p.m. and ending at 6 a.m.
Counsel explained that he contacted defendant’ s employer at that time and was informed that the
employer did not retain employment records for seasonal workersfrom 1996. In addition, counsel
asserted that, in 1996, the police had investigated defendant’ s alibi and had found no evidence to

-12-



2012 IL App (2d) 100755-U

support it. We note that thereis nothing in the record to support or debunk counsel’ s contention on
thispoint. Defendant stated that trial counsel should have contacted his sister, Patricia Serrano, and
his brother, Chris Downs, both of whom had provided written statementsin support of defendant’s
alibi claim. In particular, Patricia stated that both defendant and Chris were living with her at that
time, and she remembered that she drove them to work for their seasonal employment at Borg-
Warner in West Chicago to begin a shift a6 p.m. on November 9, 1996, and picking them up the
following morning at 6 am.

132 After defendant had enumerated every issuein his pro se motions, thetrial court addressed
each point individually, determining that each claim did not provide a basis to believe that tria
counsel was ineffective. Asaresult of thisanalysis, thetrial court held that there was no basisto
appoint counsel to represent defendant on any of the claimsraised in defendant’ s pro se motionsand
effectively dismissed the motions.

133 OnFebruary 24, 2010, trial counsel filed amotion for anew trial. Themotion for anew trial
argued that defendant had not been proven guilty beyond areasonabledoubt, Diaz’ sstatementswere
erroneously admitted under the co-conspirator exception, and defendant was prejudi ced whenhewas
not allowed to present evidence regarding Solis's specific acts of domestic violence and regarding
Davila s specific actsof domestic violence along with details of hisshooting of Jose Antonio Y epiz.
The trial court denied the motion for anew trial.

134 The matter proceeded to sentencing. Following the victim impact statements by Nico's
mother and father, the parties argued, and defendant stated in allocution that he was not guilty of
Nico's murder. The trial court sentenced defendant to an extended term of imprisonment of 70
years. In addition, pursuant to section 5-8-4(b) of the Code of Corrections (730 ILCS 5/5-8-4(b)

13-
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(West 2010)), thetrial court, initsdiscretion, ordered that the 70-year sentence be made consecutive
to defendant’ sexisting sentencesfor his convictionsfor attempted murder and aggravated discharge
of afirearm. Defendant filed amotion to reconsider the sentencewhich, on July 22, 2010, was heard
and denied. Defendant timely appeals.

135 On apped, defendant contends that the trial court’s investigation into his pro se claims of
ineffective assistance of counsel pursuant to People v. Krankel, 102 1ll. 2d 181 (1984), was
procedurally flawed whenthetrial court conducted essentially an adversarial hearing on defendant’s
claimswhile hewasproceeding without representation. Inaddition, defendant contendsthat thetrial
court erred in finding that defendant’ sclaimsthat he wished to dispensewith ajury trial and proceed
withabenchtrial, and that histrial counsel did not adequately investigate or present an alibi defense
failed to show that trial counsel possibly neglected defendant’s case. We consider each contention
in turn.

136 Defendant’sprimary contention on appeal isthat thetrial court subjected himto an improper
adversarial hearing in lieu of aKrankel hearing. Defendant contends that thereis no provision for
such a procedure in any Illinois authority concerning the conduct of a Krankel hearing, and, as a
result, hisineffective-assistance claimswere not properly considered by thetrial court. For redress,
defendant urges that we return him to the point at which the trial court began, namely, with
appointed counsd to assist him in presenting his ineffectiveness claims to the trial court.

137 The State, for its part, contends that defendant should be deemed to have forfeited his
procedural contention because he did not provide a sufficiently detailed argument. Likewise, the
State contendsthat defendant did not point to pertinent authority to support hisprocedural argument,
again resulting in the waiver of his contention. We disagree with the State’ s forfeiture argument.

-14-
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138 Defendant’s argument on appea sufficiently demonstrates the salient points of which he
complains, namely, the trial court’s procedure of inviting defendant to raise a claim of ineffective
assistance, followed by a comment, response, or argument from trial counsel, followed by a
comment or argument by the State, and concluded with afinal word by defendant. Defendant is
clear that the argument provided by both trial counsel and State against his posttrial ineffective-
assistance claims is the procedure to which he is objecting on appeal, and we do not see that
defendant needed more specificity in this argument. Asto the lack of authority, our review of the
cases cited by both partiesreveal sthat in no casedid any other court adopt thetrial court’ sprocedure
used in thiscase. See, e.g., Peoplev. Moore, 207 111. 2d 68 (2003) (trial court erred when it did not
conduct any inquiry into the defendant’ sineffectiveness all egations; no State participation); People
v. Chapman, 194 111. 2d 186 (2000) (trial court’ s proper inquiry into the defendant’ sineffectiveness
allegations consisted of speaking with defendant and using its knowledge of counsel’ s performance
at trial; State did not participate); People v. Robinson, 157 111, 2d 68 (1993) (trial court erred when
it conducted no inquiry at al into defendant’ s ineffectiveness allegations); People v. Nitz, 143 111.
2d 82 (1991) (the State participated in the evidentiary hearing on the defendant’s claims of
ineffectiveness, but it did not participate in the preliminary investigation in which the tria court
listened to the defendant’ s arguments); People v. McCarter, 385 IIl. App. 3d 919 (2008) (the trial
court properly questioned defendant, talked with trial counsel, and relied on its knowledge of
counsel’ srepresentation during preliminary inquiry; the State did not participate); Peoplev. Bolton,
382 11l. App. 3d 714 (2008) (trial court properly asked defendant to expand upon his contentions of
ineffectiveness; the State did not participateinthepreliminary inquiry); Peoplev. Ford, 368 111. App.
3d 271 (2006) (thetrial court questioned defendant on his oral allegations of ineffective assistance;

-15-
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the State did not participate in the preliminary inquiry); People v. Peacock, 359 Ill. App. 3d 326
(2005) (thetrial court erred because it did not investigate the defendant’ s allegations of ineffective
assistance communicated to it by letter; the State did not participate until the defendant’ s appeal);
People v. Gilmore, 356 Ill. App. 3d 1023 (2005) (the trial court erred by failing to conduct any
preliminary inquiry where it could not solely rely on its knowledge of counsel’s performance; the
Statetook no part inthe procedure); Peoplev. Cummings, 351 111. App. 3d 343 (2004) (thetrial court
conducted an adequate investigation into the defendant’s claims of ineffectiveness by asking
defendant to el aborate and speaking with trial counsel; the State did not participatein the procedure);
Peoplev. Cabrales, 325111. App. 3d 1 (2001) (thetrial court erred by failing to conduct apreliminary
inquiry and allowing the State to participate in a hearing on the merits of the defendant’ s claims of
ineffective assistance). The lack of authority, if any there be, is caused not by defendant’ s failure
to pinpoint pertinent cases, but by the very unusualness of the trial court’s procedure and its
unprecedented interpretation of Krankel and its progeny (by appointing counsel and moving to the
evidentiary phase, then rescinding the appointment and conducting apreliminary inquiry that turned
into an adversarial hearing on the merits of defendant’ sclaims). Accordingly, wereject the State’s
forfeiture contention.

139 We begin our detailed consideration of defendant’s procedural challenge by reviewing the
requirements of aKrankel hearing. It isby now well established that, when a defendant presents a
pro se posttrial motion alleging ineffective assistance of counsel, thetrial court isnot automatically
required to appoint new counsel to assist the defendant. Moore, 207 Ill. 2d at 77. Rather, thetrial
court should first examine the factual bases of defendant’ s claims of ineffective assistance. Moore,
207 11l. 2d at 77-78. If thetrial court determinesthat the claimslack merit or pertain only to matters

-16-
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of trial strategy, then the court does not need to appoint a new counsel, and it may deny the
defendant’ s pro se motion; on the other hand, if the claims show that the trial counsel may possibly
have neglected the defendant’ s case, new counsel should be appointed. Moore, 207 I1I. 2d at 78.
The defendant’ s new counsel would then represent him or her at the hearing on the defendant’ s pro
se motion alleging ineffective assistance of counsel. Moore, 207 Ill. 2d at 78. In addition, the new
counsel can independently evaluate the defendant’ s ineffective-assistance claims and would avoid
the conflict of interest that the trial counsel would faceif thetrial counsel were trying to justify his
or her actions contrary to the defendant’ s position. Moore, 207 Ill. 2d at 78.

140 The main concern for the reviewing court in these types of cases is whether the trial court
conducted an adequate inquiry into the defendant’s pro se allegations of ineffective assistance.
Moore, 207 Ill. 2d at 78. It is expected that the trial court will probably need to discuss the
allegations with the defendant or with the defendant’s trial counsel. Indeed, while evaluating the
defendant’ s allegations, “some interchange between the trial court and trial counsel regarding the
facts and circumstances surrounding the allegedly ineffective representation is permissible and
usually necessary in assessing what further action, if any, iswarranted” on the defendant’s claims.
Moore, 207 I11. 2d at 78. Thedefendant’ strial counsel may simply answer the court’ squestionsand
explain the facts and circumstances surrounding the allegations; the trial court may hold a brief
discussion with the defendant to sufficiently answer its questions; or the trial court may use its
knowledge of the performance of defendant’ strial counsel aswell asthe facial insufficiency of the
defendant’ s allegations to evaluate whether the defendant’ s claims indicate possible neglect of the

case. Moore, 207 Ill. 2d at 78-79.
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141 Having set forth the rules under which a Krankel hearing is conducted, we now briefly
consider our standard of review of such a hearing. The State argues that our review of the tria
court’s determination should be for an abuse of discretion. We disagree. We do not review the
point-by-point assessment of each of the defendant’ s claims by thetrial court; rather, we review the
manner in which the trial court exercised its discretion, which is a question of law that we review
de novo. See Moore, 207 Ill. 2d at 75.

142 Mooreisfairly representative in setting forth the rules to be followed in Krankel cases. As
we can see, procedurally, the Krankel hearing expects that the trial court will have some sort of
“interchange” with the defendant, the trial counsel, or both. There is nothing in the cases we have
examined that suggest that the State should be actively participating in thetrial court’ sinquiry into
thefactual bases of the defendant’ sclaims. (We can envision circumstancesin which the State may
be required to offer concrete and easily verifiable facts, such as an allegation that trial counsel did
not subpoena certain documents and the State has received a copy of the subpoena. That said, the
State’ s participation should be de minimis and should not venture into adversarial advocacy during
the initial investigatory phase of the Krankel procedure.)

143 The upshot from Moore is that the trial court’s inquiry into a defendant’s pro se posttrial
motion alleging ineffective assistance is flexible—the tria court may talk to the defendant or trial
counsel or both, and it may rely on its knowledge of counsel’s performance for the defendant in
determining thefactual bases of the defendant’ s claims of ineffective assistance. Moore, 207 1lI. 2d
at 78-79. The question presented by defendant here, however, is whether the trial court exceeded
that flexibility when it allowed its preliminary inquiry to become an adversarial proceeding with the
State and trial counsel opposing defendant. We believe that it did.
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144 Thetria court initially appointed a new attorney to represent defendant on hisineffective
assistanceclaims. New counsel was appointed without any consideration of the factual bases of the
claims, but wasdonein an essentially automatic manner. (Wenotethat the cases generally state that
appointment of counsel isnot automatically required when adefendant raisespro se posttrial claims
of ineffective assistance, but thetrial court should investigate the claims. See e.g., Moore, 207 IlI.
2d at 77-78. However, the parties have not directed us to, and our own research has not discovered
a case in which the automatic appointment of counsel upon the alegation of trial counsel’s
ineffective assistance was deemed to be erroneous. Thus, despite the trial court’s fears, had it
allowed the newly appointed counsel to proceed on hisamended posttrial motion, therewould likely
have been no valid procedural grounds to claim error on appeal.) At the next hearing, defendant
filed additional pro se claimsof ineffective assistance, and thetrial court rescinded the appointment
of counsel to assist defendant. This rescission came after defendant’ s newly appointed counsel had
reviewed defendant’ soriginal claimsand filed an amended motion utilizing only five of defendant’s
claims. Presumably, defendant’s new counsel would have been prepared to conduct an adversarial
evidentiary hearing on theamended motion. Instead of proceeding ontheattorney’ smotion, thetrial
court rescinded the appointment and began going over defendant’s pro se claims line-by-line,
allowing defendant’s trial counsel to comment and provide counter-arguments, as well as aso
allowing the State to provide comment and counter-arguments on defendant’ sclaims. At thispoint,
whenthetrial court allowed both trial counsel and the State to argue against defendant’ s claims, the
proceedings changed from those contemplated in Krankel and its progeny, to an adversarial hearing
at which defendant was required, without clearly and formally waiving his right to be represented
by an attorney, to represent himself and argue the merits of each of hisclaims. See Peoplev. Finley,
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63 11l. App. 3d 95, 103 (1978) (posttrial motions constitute a critical stage of the prosecution for
which defendant is entitled to representation). Further, neither the State’ snor our own research has
discovered acaseinwhichthepreliminary Krankel inquiry was properly conducted asan adversarial
hearing with the defendant against the State and histrial counsd.

145 InPeoplev. Cabrales, 325 III. App. 3d 1, 3-4 (2001), thetrial court allowed the defendant
to proceed without representation in a posttrial motion after the defendant requested to do so. The
trial court appointed the defendant’ strial counsel to act as his stand-by attorney, but when the trial
court realized that among the allegationsin the defendant’ s pro se posttrial motion were allegations
of ineffective assistance, it vacated its order appointing thetrial counsel as stand-by counsel. The
matter proceeded to the inquiry about the factual bases of the defendant’ s ineffective-assistance
claims, and the State was allowed to cross-examine the defendant. Additionally, it appearsthat the
trial counsel was also examined by the defendant and cross-examined by the State. Cabrales, 325
III. App. 3d at 4. Theappellate court concluded that thetrial court erred by skipping the preliminary
inquiry and turning the proceedingsinto an adversarial hearing between the defendant and the State.
Cabrales, 32511l. App. 3d at 5-6. The court reversed the trial court and remanded the matter to be
picked up at the preliminary factual investigation phase of the Krankel hearing. Cabrales, 325 Il1.
App. 3d at 6.

146 Cabralespresentsafactually similar procedural postureto that adopted in thiscase. There,
while the defendant expressly waived his right to representation on his posttrial motion (alleging,
among other things, ineffective assistance of trial counsel), the trial court replaced the preliminary
inquiry with afull-blown adversarial hearing on the merits. Similarly, here, thetrial court replaced
the preliminary inquiry with an adversarial hearing that addressed the merits of each of defendant’s
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claimsof ineffective assistance. This error was further compounded by the fact that defendant was
required to present and argue his claims without representation even though defendant never
expressed a desire to proceed pro se in that hearing. Thus, Cabrales suggests that the court’s
procedure here constituted reversible error.

147 TheStatearguesthat thetrial court conducted the preliminary inquiry, and notesthat the trial
court passed upon each issue raised by the defendant, concluding that none of the issues
demonstrated that his trial counsel neglected the case, but instead showed that they were issues of
trial strategy or simply lacked merit. The State failsto address defendant’ s contention that thetrial
court’s hearing devolved into an adversarial hearing on the merits of each of his ineffective-
assistance claims. Thus, the State's argument is largely unresponsive to defendant’s main
contention.

148 Further, the State cites to Moore, 207 Il. 2d at 78, and Robinson, 157 IIl. 2d at 86, in this
portion of its argument, emphasizing passages that refer to the requirement that the defendant be
allowed to specify and support his complaints and the expectation that the court will question the
trial counsel regarding the facts and circumstances around the defendant’ s ineffective-assistance
allegations. However, aswe have seen, Moor e (and Robinson too) set forth ruleswithout necessarily
being remotely factually similar to this case. See Moore, 207 1ll. 2d at 79 (the trial court did not
conduct any inquiry into thefactual basisof the defendant’ sineffective assistanceallegationsbefore
dismissing his claims); Robinson, 157 IIl. 2d at 86 (the trial court did not conduct any inquiry into
the factual basesfor the defendant’ sineffective-assistance claims). Indeed, thetrial courtsin those
cases wholly dispensed with conducting a preliminary inquiry; here, by contrast, the preliminary
inquiry morphed into an adversarial hearing on the merits of each of defendant’s multitudinous
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claims. Whilethe basic rulesfrom Moore and Robinson are valid, the cases offer little guidanceto
the circumstances of thiscase. Contrast those caseswith Cabrales, which presented afairly similar
procedural postureto its hearing, and our choiceto rely on Cabralesis obvious.

149 Becausethe State offers no compelling argument or authority to counter defendant’s claim
that the trial court procedurally erred by turning the preliminary inquiry into an adversarial hearing
onthemerits, we accept defendant’ s contentionsand hold that we must reversethetrial court’ sorder
and remand the cause. Defendant asks that the matter be returned to the initial position of thetrial
court, namely, appointment of counsel to represent defendant in additional proceedings on his
ineffective-assistance claims. We agree.

150 Aswe noted above, at the September 2, 2009, hearing, the trial court indicated that it had
looked over defendant’ spro sepetition and concluded that some of the allegationsindicated possible
neglect on thetrial counsel’spart. Thisfulfilled thetrial court’spreliminary inquiry obligation and
justified its appointment of a new attorney to represent defendant on his ineffective-assistance
claims. Moore, 207 Ill. 2d at 79 (the trial court can evauate the defendant’s pro se claims of
ineffective assistance based on itsknowledge of trial counsel’ sperformanceanditseval uation of the
defendant’ sallegations). Our determination isfurther bolstered by Peoplev. Phipps, 238 11l. 2d 54,
2010). Inexamining thefactual basisof adefendant’ sclaimsof ineffective assistance, thetrial court
must usually question trial counsel, defendant, or both about the allegations. Phipps, 238 1ll. 2d at
63; Moore, 207 Ill. 2d at 78. In this case, asin Phipps, the trial court did not perform the usual
examination of thefactual basisby questioningtrial counsel or the defendant. Instead, thetrial court
simply reviewed the pro se motion, and based upon the alegations and its own knowledge of the
case, appointed counsel to determine whether any of the ineffective assistance claims would be

-22-



2012 IL App (2d) 100755-U

presented for ahearing. Phipps, 238 11l. 2d at 63. Inthiscase, thetrial court did the samething, as
evidenced by its further explanation, quoted above, during the September 2, 2009, hearing.

151 Accordingly, on remand, the trial court is to return to its initial position, namely, the
appointment of a new attorney to represent defendant on his claims of ineffective assistance, and
allow that attorney to adopt and flesh out any of defendant’ s contentions that he or she believesto
be indicative of potential neglect, much as the new attorney had already done before thetrial court
rescinded the appointment.

152 Based on our resolution of this issue, we need not further address defendant’s specific
contentions regarding possible jury waiver and his alibi defense.

153 For the foregoing reasons, the judgment of the circuit court of Kane County isreversed and
the cause is remanded with directions.

154 Reversed and remanded with directions.
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