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NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).
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V. No. 09-CH-5338

ISELA SANCHEZ,
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(Armando Sanchez, Unknown Heirs and
Legatees of Armando Sanchez, Unknown
Heirs and Legatees of I1sela Sanchez,
Unknown Owners, and Nonrecord
Claimants, Defendants).
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JUSTICE HUTCHINSON delivered the judgment of the court.
Justices Zenoff and Hudson concurred in the judgment.

ORDER
Held: Because the parties filed competing affidavits on whether proper service occurred,
the trial court erred in denying defendant’s substantive section 2-1401 petition
without an evidentiary hearing, and we reversed and remanded for a hearing.

11 Defendant, Isela Sanchez, appeal sthedenial of her petition under section 2-1401 of the Code

of Civil Procedure (the Code) (735 ILCS 5/2-1401 (West 2010)), in which she sought vacatur of a
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judgment of foreclosure and approva of a sheriff’s report of sale and distribution in favor of
plaintiff, BankUnited, FSB. Because defendant’ s petition created an issue of fact regarding service,
the trial court erred in denying her petition without an evidentiary hearing. Therefore, we reverse
and remand for further proceedings.

12 |. BACKGROUND

13  On November 6, 2009, plaintiff filed acomplaint to foreclose on the property at 2480 Blue
SpruceLanein Aurora. Thenamed defendantswere“lselaSanchez” and* Armando Sanchez.” The
complaint also named “unknown heirs and legatees of Isela Sanchez, if any,” “unknown heirs and
legatees of Armando Sanchez, if any,” and “unknown owners and non record [sic] claimants.”
Attached to the complaint were copies of the mortgage instrument and other documents, which
reflected that the borrowers were “1sela Sanchez and Armando Sanchez, wife and husband.” The
documents appear to bear the signatures of “Isela Sanchez” and “Armando Sanchez.”

14  Thesummonsison aDu Page County-provided form. It hasthe case caption, in a standard
format, at the top with defendant’s name and the others in the appropriate position. Below the
captionisaheading: “SUMMONS (Real Estate Mortgage Foreclosure).” Following the headingis
asalutation, “To Defendant,” followed by acolon and an underscored areain which aname or other
information could go. The underscored area was blank. The names of defendant and Armando
Sanchez also appeared on alist of partiesto be served.

15 On February 8, 2010, plaintiff filed amotion for default judgment. OnMarch 2, 2010, it filed
an affidavit of counsel that a special process server served both defendant and Armando Sanchez on

November 11, 2009. The affidavit indicated that the mode of servicewas“MOH.” At that point,
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there was no return of servicein the record. Thetrial court entered ajudgment of foreclosure on
March 2, 2010. It approved the sheriff’s report of sale on October 26, 2010.

16 On December 15, 2010, defendant filed amotion to quash service. She asserted that service
on her was insufficient for two reasons. First, she noted that, according to the return of service,
special process server Rich Sylvester served her through her “son, Armando Sanchez, Jr.,” at the
Blue Spruce Lane property. She stated that her son’ s name was “ Armando Sanchez 111" and no one
served him with a summons and complaint. She further asserted that, because Illinois Supreme
Court Rule 101(a) (eff. May 30, 2008) requiresthat asummons be“ directed to each defendant,” and
becausethe“To Defendant:___ " areaon the summonswas blank, the summonsdid not comply with
Rule101(a) and wastherefore“fatally flawed onitsface.” Theexhibitswereasthemotionimplied,
except that, instead of areturn-of-service relating to defendant, the exhibit was a* Summons and
Complaint Affidavit” relating to adefendant in adifferent case. Defendant al so attached an affidavit
from Armando Sanchez 111, and bearing the signature “ Armando Sanchez,” in which he averred that
no one served him with the documents.

17 On January 11, 2011, plaintiff responded, noting the use of the wrong exhibit. However, it
alleged that the correct affidavit of the specia process server described service on a 13-year-old
Hispanic male “Armando Jr.,” who was five feet eight inches tall and who weighed 151 to 175
pounds. It asserted that the differencein nameswas not sufficient to throw the server’ saffidavitinto
doubt, especially given that the affidavit of Armando Sanchez Il showed that he signed his name
simply “Armando Sanchez.” It further argued that the blank on the summonsform did not mean that

it had failed to “direct [the summons] to” defendant. It attached as an exhibit aform similar to a
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sheriff’s return-of-service form that described substitute service on “Armando Jr,” relationship
“son,” age 13, height “5'7,” weight “160.”

18 Defendant responded by filing acorrected exhibit. Theexhibit wasan * Affidavit of Special
Process Server.” Theinformation is similar to the form provided by plaintiff except that it givesa
height of “5-8" and aweight of “151-175" for the recipient of the documents.

19  On March 18, 2011, the trial court conducted a hearing. At the hearing, the court asked
defense counsel where he thought the special process server could have learned that a 13-year-old
named Armando, the son of defendant, lived at the Blue Spruce Lane addressif the specia process
server had no contact with defendant’ s son. Counsel replied that the affidavit described too high a
weight and that the special process server could have made up the other information. Thetrial court
rgected defendant’ s arguments that the process server’ s affidavit did not describe defendant’ s son
or that the process server could have obtained an accurate description without having given the
documentsto the son. Asaresult, thetrial court denied defendant’ s motion to quash service.

110 Wegranted defendant’s motion to file alate notice of appeal, and this appea follows.

111 1. ANALY SIS

112  Insupport of her contentionthat thetrial court erredin denying her motion, defendant asserts
that (1) the heading and caption of the summons were not properly directed to her, and (2) plaintiff
did not have adequate evidence of the substitute service. We discuss the proper procedure for the
resolution of defendant’s filing and then consider each of her clams in turn. We hold that the
caption was acceptabl e, but that the court improperly resolved a question of fact based solely on the

affidavits.
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113 Initialy, we note that defendant’s motion was substantively a petition brought pursuant to
section 2-1401 of the Code. See 735 ILCS 5/2-1401 (West 2010). “Section 2-1401 provides a
comprehensive, statutory procedure that alows for the vacatur of afinal judgment older than 30
days.” Millsv. McDuffa, 393 Ill. App. 3d 940, 945 (2009). Relief pursuant to section 2-1401 is
predicated upon proof by a preponderance of the evidence of a meritorious claim or defensein the
original action, and diligence in pursuing both the original action and the section 2-1401 petition.
Peoplev. Vincent, 226 11l. 2d 1, 7-8 (2007). In Sarkissian v. Chicago Board of Education, 201 III.
2d 95 (2002), our supreme court held that the proper vehicleto challenge the sufficiency of service,
when the underlying judgment is final, is a section 2-1401 petition. Id. at 102-03. Defendant
brought her motion under such circumstances, so the motion could be effective only as a section 2-
1401 petition. The Sarkissian court determined that a filing, which the defendant described as a
“motion to vacate the default judgment as void” (id. at 98), was in substance a section 2-1401
petition dueto therelief sought. Id. at 102 (holding that, in the context of asection 2-1401 petition,
amotion’ s content determines its character, not the motion’s caption).

114 When section 2-1401 pleadings are complete—a petition, a response, and, where the
petitioner obtains leave, a reply—the court should review them in a procedure akin to that of a
motion for summary judgment. Klein v. La Salle National Bank, 155 Ill. 2d 201, 205 (1993).
“[R]€elief should be granted on the basis of the pleadings, affidavits, and the record of the prior
proceeding alone if no factual dispute is raised and the allegations of the petition are thereby
proven.” Id. at 205. If any of the“ central facts’ are controverted, the court must hold an evidentiary
hearing. Ostendorf v. International Harvester Co., 89 Ill. 2d 273, 286 (1982). “Centra facts are

those that are sufficient to support an order vacating the judgment, not those that must be proven to
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succeed in the underlying action on its merits.” Blutcher v. EHS Trinity Hospital, 321 Ill. App. 3d
131, 136 (2001).

115 Our review is de novo. See Mills, 393 IIl. App. 3d at 946-48 (holding that when a court
grantsor deniesasection 2-1401 petition on the pleadings alone, de novo review applies). However,
the reviewing court in Rockford Financial Systems, Inc. v. Borgetti, 403 Ill. App. 3d 321, 326-27
(2010), distinguished Mills on the standard of review for some section 2-1401 issues, but accepted
that the appropriate standard for reviewing the disposition of avoidness claim wasde novo. Seeid.
at 327 (“The issue of a meritorious defense is a question of law, and it is properly subject to
summary judgment and de novo review.”).

116  Wenow turnto the matter of the summons sform. Defendant assertsthat thefailureto place
her name in the underscored area rendered the summons ineffective. This presents a legal issue
subject to de novo review. See People ex rel. Waller v. Harrison, 348 Ill. App. 3d 976, 979-80
(holding that, where the trial court resolves an issue pertaining to persona service without making
factual findings, de novo review is proper).

117 We hold that the summons complied with Illinois Supreme Court Rule 101 (eff. May 30,
2008). Illinois Supreme Court Rule 101(d) (eff. May 30, 2008) prescribesthe form for summonses
to which a defendant must respond within 30 days. The rule requires the summons to be in
“substantially the following form” and then providesan example. 1ll. S. Ct. R. 101(d) (eff. May 30,
2008). The example hasacaption in standard form, noting that all parties areto be named. Below
the caption is a heading, “SUMMONS,” followed by a salutation: “To each defendant,” with
“defendant” followed by acolon. Ill. S. Ct. R. 101(d) (eff. May 30, 2008). No blank for naming

individual defendants follows the colon in the example's salutation. Therefore, the example
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provided in Rule 101(d) illustrates that asummons can substantially comply with the requirement
that the summons be directed to each defendant if every defendant’ s name appears in the caption
only.

118 Ontheform in question, the existence of the blank area makes the naming of defendantsin
the caption alone less clear than had the blank not existed, and we emphasi ze that the appropriate
defendant’ snamein the blank isthe preferred practice. However, thefailureto do so does not make
the summons so unclear that it is not substantially in the form required by Rule 101(d). The
summons was proper, and the court did not err in declining to quash service of process based on the
form of the summons. Seelll. S. Ct. R. 101(d) (eff. May 30, 2008).

119 Wenow turn to the evidence for proper substituted service. “[T]he return of the officer or
other authorized person making service of asummons on adefendant by delivering acopy to another
person, that is, by substituted service, must show strict compliance with every requirement of the
statute authorizing such substituted service, since the same presumption of validity that attachesto
areturn reciting personal service does not apply to substituted service.” State Bank of Lake Zurich
v. Thill, 113 1ll. 2d 294, 309 (1986). Here, the pleadings contain an affidavit of the special process
server, not merely anunswornreturn of service. Therefore, defendant’ srelianceon Sullivanv. Bach,
100111, App. 3d 1135 (1981), isinapplicable here. See Sullivan, 100111. App. 3d at 1139-40 (“When
the return is challenged by affidavit and there are no counteraffidavits, the return itself is not even
evidence and, absent testimony by the deputy, the affidavit must be taken as true and purported

service of summons quashed.”).
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120 PHaintiff hereassertsthat “thetrial court reviewed the affidavits submitted by the [d] efendant
and the affidavit of the process server and found that no additional affidavits or evidentiary hearing
was necessary.” Further, according to plaintiff:
“[T]he trial court was asked to determine which of two competing propositions, each
supported by affidavit, was more likely: whether Plaintiff’ s special process server delivered
the summons and complaint to Defendant’ sson; or whether Plaintiff’ sspecial processserver
guessed or somehow learned that Defendant’ s [sic] had a son, either guessed or somehow
learned that Defendant’s son was named Armando, fabricated a reasonably accurate
description of Defendant’s son, and filed a false sworn return of service with the court.
When weighing evidence, thetrier of fact isnot required to disregard inferences which flow
normally from evidence beforeiit.”
Plaintiff argues that, applying the principle of Occam’s Razor, it was simpler to assume that the
process server served defendant’ s son.
121 Plaintiff essentially arguesthat the specia process server’ saffidavit was more credible than
that of defendant’s son. However, as we noted in Mills, resolution of defendant’s petition on the
pleadingsis akin to the resolution of a motion for summary judgment. See Mills, 393 IIl. App. 3d
at 948. Moreover, atrial court’ s sole function in acting upon amotion for summary judgment isto
determine whether a question of material fact exists, not resolve that question of fact. Id. Here,
conflicting affidavits were before the trial court on defendant’ s petition—Armando Sanchez I11's
affidavit averring that he was never served, along with plaintiff’ s affidavit from the specia process
server. Therefore, becauseamaterial issue of fact exists, an evidentiary hearingisrequiredinruling

on defendant’ s section 2-1401 petition. Seeld. at 951 (citing Vincent, 226 IIl. 2d at 9).
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122 [11. CONCLUSION
123 For the foregoing reasons, we reverse the judgment of the circuit court of Du Page County
and remand for further proceedings consistent with this order.

124 Reversed and remanded.



