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ORDER
11 Held: The trial court did not err in barring impeachment of testifying officer with
information contained in his personnel file. The defendant’s public defender
reimbursement fee is vacated and the case is remanded for an appropriate hearing.
2  Following a bench trial, the defendant, Andrew Collins, was convicted of delivery of a
controlled substance within 1,000 feet of apark (720 ILCS 570/401(c) (West 2008)) and sentenced

toeight years' imprisonment. On appeal, the defendant arguesthat thetrial court erredin (1) barring

impeachment of thetestifying officer with information contained in his police department personnel
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file and (2) imposing a public defender reimbursement fee in the absence of a statutorily required
hearing. We affirm in part, vacate in part, and remand for a hearing.

13 |. BACKGROUND

14  OnJuly 21, 2010, the defendant was charged by indictment with unlawful delivery of a
controlled substance within 1,000 feet of apark (720 ILCS 570/401(c) (West 2010)) (count 1) and
unlawful delivery of between 1 and 15 grams of heroin (720 ILCS 570/401(c)(1) (West 2010))
(count 2). Prior totrial, the defendant filed asubpoenaseeking the personnel file of narcoticsofficer
Craig Tucker of the Elgin police department.

15  OnAugust 31, 2010, the State argued that the defendant was not entitled to Officer Tucker’s
employment records because the defendant did not show the relevancy of the records. Specificaly,
the State argued that the defendant did not show that the officer was ever disciplined and, absent
discipline, any incidentsin the personnel file were mere allegations. The defendant argued that he
had information related to a specific prior incident and that Officer Tucker’ s credibility was crucial
to the State’' s case. Following argument, the trial court noted that there was a difference between
disclosure of information and use in court. Thetrial court stated that it had reviewed the personnel
fileincamera. Thetrial court found that five pageswere discoverableinformation that wasrelevant
to Officer Tucker’s credibility and turned those over to the defense.

16  Thefive pages of Officer Tucker’'s personnel file indicated that, in 2006, one of Officer
Tucker’s colleagues from another police department contacted Officer Tucker and requested that,
if contacted by the deputy chief of the Carpentersville police department, he provide inaccurate
information regarding whether a certain person had acted as an informant. Officer Tucker was
contacted by the deputy chief and provided the inaccurate information. Although Officer Tucker’s

subsequent explanation that he was not aware his colleague was under investigation and that he
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thought he was merely “ settling some argument” was believed, he was cited for violations of the
Elgin police department rules and regulations and suspended for one day.

17  OnOctober 7, 2010, the State filed a motion in limine seeking to bar any impeachment of
Officer Tucker with the specific incident of misconduct found in the subpoenaed records. On
October 20, 2010, a hearing was held on the State’s motion. The State argued that it would be
improper to impeach Officer Tucker with specific past instancesof untruthfulness. The Statefurther
argued the records did not show bias, interest, or motiveto testify falsely in the present case. The
defendant first argued that a ruling on the issue would be premature since the nature and extent of
the officer’ stestimony at trial wasyet unknown. The defendant also argued that, under Rule 405 of
thelllinois Rules of Evidence(lll. R. Evid.405 (eff. Jan. 1, 2011)), it was proper to impeach Officer
Tucker with specificinstances of Officer Tucker’ struthfulnessand character. The defendant argued
that the records, showing afailure to cooperate with a police department investigation and giving
inaccurate information, went directly to Officer Tucker’s truthfulness, a crucial issue in the
defendant’ scase. Following argument, thetrial court noted that the lllinois Rules of Evidencewere
not effective until January 1, 2011, and thus were not in effect for purposes of the motion.
Nonetheless, thetrial court found that even if they werein effect, the Rules did not change the fact
that impeachment was not allowed by specificinstancesof past conduct. Accordingly, thetrial court
granted the State’s motion.

18  OnApril 21, 2011, the defendant waived hisright to ajury trial and proceeded with a bench
trial. The evidence showed that on June 11, 2010, Officer Tucker called the defendant to arrange
aheroin purchase and suggested they meet at a gas station, across from Trout Park, at 1389 Dundee,

in Elgin. The two arranged to meet at 12:30 p.m., when Officer Tucker would buy $180 worth of
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heroin from the defendant. A narcotics team was set up to follow Officer Tucker to the arranged
buy. Officer Tucker was given money that had been photocopied.

19 Officer Tucker testified asfollows. Hearrived at the gas station with the prerecorded money
at 12:36 p.m. The defendant arrived, parked his car, and went to Officer Tucker’ s front passenger
sidewindow. The defendant handed Officer Tucker aclear plastic baggy containing several tinfoil
squares. Officer Tucker made his arrest signa as he handed the defendant the prerecorded money.
Officer Tucker took the plastic baggy back to the police station. Officer Tucker measured the
distance from the gas station to Trout Park, which was across the street, to be 509 feet. Officer
Tucker testified as to the calibration of the measuring wheel.

110 Other officerstestified that, following the arrest signd, they arrived and saw the defendant
standing at the passenger side window of Officer Tucker’s vehicle. They arrested the defendant.
The prerecorded money was scattered on the ground next to the defendant. At the police station, the
content of thetinfoil squarestested positivefor heroin. The content of thetinfoil squares wastaken
to the Illinois State Police Crime Lab, where it also tested positive for heroin and was determined
toweigh 1.2 grams. Following closing arguments, thetrial court found the defendant guilty of both
counts of the indictment.

111 On August 31, 2011, following the denial of the defendant’s motion for a new trial, a
sentencing hearing was held. Following the hearing, thetrial court sentenced the defendant to eight
years imprisonment. In addition to other fines and costs, the trial court imposed a public defender
fee of $1,000. Thetrial court also ordered that the two convictions be merged. On September 9,
2011, thetrial court denied the defendant’ s motion to reconsider his sentence. The defendant filed
atimely notice of appeal.

112 II. ANALY SIS
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113 On apped, the defendant argues that the trial court erred in refusing to allow the defense to
view Officer Tucker’s entire personnel file and impeach Officer Tucker based on the information
contained in that file. The defendant also argues that the trial court erred in imposing a public
defender fee in the absence of a statutorily required hearing. We will address each of these
argumentsin turn.

114 Thedefendant first argues that the trial court erred in refusing to alow the defense to view
Officer Tucker’ sentire personnel file. The defendant requests that we conduct our own in camera
review to determine whether there was any other material, besides what was disclosed by the trial
court, that was relevant to Officer Tucker’ s truth, veracity, or motive to testify falsely.

115 Generaly, employment records are subject to subpoenaif thereisashowing that the records
arerelevant. Peoplev. Williams, 267 [11. App. 3d 82, 87-88 (1994); Peoplev. Freeman, 162 111. App.
3d 1080, 1098 (1987). “Thetrial court has broad discretion in ruling on issues of relevance and
materiality and its determination will not be disturbed absent an abuse of discretion.” Williams, 267
IIl. App. 3d at 87. We may review in camera the records reviewed by the trial court to determine
whether the trial court abused its discretion in disclosing only five pages of the subject personnel
record. SeePeoplev. Hooker, 253 111. App. 3d 1075, 1081 (1993); Peoplev. Jennings, 254 111. App.
3d 14, 22 (1993). We have examined Officer Tucker’s personnel file and conclude that the trial
court did not abuseitsdiscretion, asno other information contained in thefilewasrelevant to Officer
Tucker’s credibility or suggested any motive to testify falsely.

116 Thedefendant next arguesthat thetrial court erred in granting the State’s motionin limine,
barring the use of the information contained in the disclosed personnel record for impeachment of
Officer Tucker. A ruling onamoationin limineisamatter within the discretion of thetrial court and

will not bereversed absent an abuse of that discretion. Peoplev. Nelson, 235111. 2d 386, 420 (2009).
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A trial court abusesits discretion when its ruling is arbitrary, fanciful, or unreasonable or where no
reasonabl e person would take the view adopted by thetrial court. Peoplev. Anderson, 367 111. App.
3d 653, 664 (2006). “A crimina defendant has a fundamental constitutional right to confront the
witnesses against him and this includes the right to conduct a reasonable cross-examination. The
defendant hastheright toinquireinto awitnesses’ bias, interest, or motiveto testify falsely.” People
v. Coleman, 206 I11. 2d 261, 278 (2002). However, the evidence must not be remote or uncertain,
rather, it must give rise to an inference that the witness has something to gain or lose by his
testimony. Id.

117 Thedefendant arguesthat Officer Tucker’ scredibility wasacrucial aspect of the case against
him because Officer Tucker was the only one with firsthand knowledge of the drug transaction for
which he was prosecuted. Accordingly, the defendant arguesthat it was error to limit his ability to
challenge Officer Tucker’ s credibility by impeaching him with the incident of discipline contained
in the disclosed portion of his personnd file.

118 Inarguingthatthetrial court erred, the defendant relieson Peoplev. Phillips, 95111. App. 3d
1013 (1981). In Phillips, the defendant was convicted of chargesin relation to an incident where he
shot an off-duty police officer. Id. at 1015. The defendant testified that he shot the officer because
the officer was “ pistol whipping or waving his gun at his brother,” who was unarmed and trying to
get away, and he thought the officer was going to shoot hisbrother. Id. at 1018. Theofficer testified
that the defendant’ s brother came at him with atireiron and he pulled his gun and ordered the man
to drop thetireiron. Id. at 1016. When he was five to ten feet away from the defendant’ s brother,
hewas shot from behind. 1d. Thetrial court barred cross-examination of the police officer asto his
employment records which showed that he had been suspended from the police force 15 times,

including two instances for improperly displaying aweapon and filing a false report. Id. at 1015.
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119 Inreversing, the reviewing court noted that evidence of prior misconduct may be used to
impeach awitness if it shows hisbias, interest, or motive to testify falsely. Id. at 1019. The court
further noted that the evidence of bias, interest or motive, “must not be remote or uncertain because
the evidence must potentially giveriseto theinferencethat the witness has something to gain or lose
by histestimony.” 1d. at 1015. Thereviewing court found that the evidence of the past suspensions
was not remote because the officer could have been motivated to testify falsely to avoid a further
suspension or termination, or to ensure the continuance of his medical benefits and compensation.
Id. at 1021.

120 Thedefendant’sreliance on Phillipsis misplaced. In Phillips, the evidence in the officer’s
personnel file was not remote or uncertain because it was directly related to the defendant’ s theory
of the case. The defendant in Phillips argued that he shot the officer because the officer was
improperly using his own weapon in a threatening manner. The personnel file showed that the
officer had been suspended in the past for improperly displaying his weapon. Here, the evidence
contained in the personnel file indicated that Officer Tucker received a one-day suspension for
knowingly providing inaccurateinformation to adeputy chief conducting aninvestigation in another
police department. The matter was not in any way related to Officer’s Tucker’ s ability to conduct
undercover drug transactions and did not raise an inference that he had anything to gain or lose by
histestimony inthe present case. Thedefendant’ sargument that Officer Tucker wouldtestify falsely
to avoid any further suspensionisunsupported specul ation that isremoteand uncertain. Under these
circumstances, the trial court did not err in granting the State’s motion in limine. See People v.
Coleman, 206 IIl. 2d 261, 279 (2002) (no error in barring cross-examination of officer regarding
pending civil suits alleging misconduct because the suits did not concern the officer’s actionsin

conducting lineups-the only duty the officer had and testified to in that case); People v. Williams,
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267 11l. App. 3d 82, 87 (1994) (no error in barring evidence of officer’s disciplinary record where
defendant argued that officer exhibited odd behavior following traffic stop; procedurefollowed was
not relevant to whether defendant ultimately committed a battery and resisted arrest).
121 Insoruling, wenotethat the defendant arguesthat Rule 405 of thelllinois Rulesof Evidence
(I, R. Evid. 405 (eff. Jan. 1, 2011)) alows for use of specific instances of conduct to establish a
witness' character. The defendant notes that although Rule 405 may not have been in effect at the
time of the hearing on the State’s motion in limine, it was in effect at the time of trial. Rule 405
states:
“(b) Specific Instances of Conduct.
(1) In cases in which character or atrait of character of a person is an essential
element of acharge, claim, or defense, proof may also be made of specific instances
of that person’s conduct;” Ill. R. Evid. 405 (eff. Jan. 1, 2011).
We find the defendant’ s argument to be without merit. The comment to that rule explains:
“ Specificinstances of aperson’s conduct are admissible, however, under Rule405(b)(1), as
proof of a person’s character or atrait of character only in those limited cases (such as
negligent entrustment, negligent hiring, and certain defamation actions), when a person’s
character or atrait of character is an essential element of a charge, claim, or defense.” 1llI.
R. Evid. 405, Comment, (eff. Jan. 1, 2011).
In the present case, Officer Tucker’s character is not an element of a charge, claim, or defense.
Accordingly, the defendant’ s reliance on Rule 405 is misplaced.
122 The defendant’s final contention on appeal is that the public defender reimbursement fee

should be vacated because it was imposed in the absence of a statutorily required hearing to
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determine the defendant’ s ability to pay. Specificaly, section 113-3.1(a) of the Code of Criminal
Procedure provides as follows:
“Whenever under either Section 113-3 of this Code or Rule 607 of the Illinois
Supreme Court the court appoints counsel to represent adefendant, the court may order the
defendant to pay to the Clerk of the Circuit Court areasonable sum to reimburse either the
county or the State for such representation. In a hearing to determine the amount of the
payment, the court shall consider the affidavit prepared by the defendant under Section 113-3
of this Code and any other information pertaining to the defendant’ sfinancial circumstances
which may be submitted by the parties. Such hearing shall be conducted on the court’sown
motion or on motion of the State’ s Attorney at any time after the appointment of counsel but
no later than 90 days after the entry of afinal order disposing of the case at the trial level.”
(Emphases added.) 725 ILCS 5/113-3.1(a) (West 2010).
Section 113-3.1 requiresthetrial court to conduct ahearing to determine adefendant’ sability to pay
before it may impose a public defender fee. Peoplev. Love, 177 111. 2d 550, 563 (1997). The State
concedes that the trial court failed to conduct the necessary hearing and that the public defender
reimbursement fee should be vacated.
123 Nonetheless, the parties differ asto the appropriate relief. Relying on Love, 177 111, 2d at
565, the State argues that the appropriate relief is to vacate the public defender fee and remand for
ahearing. The defendant arguesthat the appropriaterelief isto vacatethefeeoutright. Alternatively,
the defendant proposes that we refrain from ruling and await aforthcoming supreme court decision.
The parties agreethat theissue of whether acourt on remand may conduct ahearing and still impose
the fee when more than 90 days has passed is currently pending before our supreme court in People

v. Fitzpatrick, 2011 IL App (2d) 100463, appeal pending, No. 113449 (filed January 25, 2012).
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124 In arguing that the appropriate relief is to vacate the fee outright, the defendant relies on
Peoplev. Gutierrez, 2012 IL 111590. In Gutierrez, thetria court sentenced the defendant to prison
and imposed a $250 public defender fee. Id. at 3. On appeal, the fee was vacated because the
defendant had not received notice and a hearing prior to imposition of the fee. Id. at 4. The
reviewing court held that, despite the fact that the 90-day period had passed, the appropriate relief
was to remand for a hearing. Id. The defendant appealed to our supreme court, arguing that the
public defender fee should have been vacated outright. 1d. at §16. The defendant’s contention was
that the statutorily required hearing could not take place later than 90 days after the entry of thefinal
order. Id. at 19. Our supreme court vacated the fee outright, but not for the reason argued by the
defendant. The feewas vacated because neither the State nor the circuit court moved for the fee, as
required by the statute. 1d. at 24. Rather, the clerk of the circuit court had, in the absence of any
statutory authority, imposed the fee on itsown. Id. The Gutierrez court held that “[p]ursuant to
statute, apublic defender fee may be imposed only by the circuit court after notice and ahearing on
the defendant’ s ability to pay.” 1d. at { 26.
125 TheState arguesthat Gutierrezisdistinguishable because, inthe present case, thetrial court
imposed the public defender fee, not the circuit clerk. The State further notes that the court ordered
the fee at the sentencing hearing, which was within the 90-day period set forth in the statute. In his
reply brief, the defendant acknowledges these distinguishing factors. However, the defendant cites
the following admonishment found in Gutierrez

“Since [Love], the appellate court has routinely rejected the argument that the passage of

more than 90 days after final judgment precludes courts from remanding cases for ahearing

[on a defendant’s ability to pay a public defender fee] when a defendant has not been

provided one, and Love is generally cited as authority for the proposition that remanding is
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the proper course. See, e.g., Schneider, 403 I1l. App. 3d at 304 ***. We caution, however,
that the timelinessissue was not raised in Love. In that case, the appellate court vacated the
fee and remanded for a hearing, and, in his appellee’s brief in this court, the defendant
specifically asked this court to affirm the appellate court’ sjudgment. Thus, Love should not
be read as deciding the issue either way.” 1d. at 1 18.
The defendant argues that the foregoing demonstrates that the Gutierrez court had also vacated the
public defender fee on the groundsthat the defendant had not been given notice and ahearing within
the 90-day period.
126 Wedisagree. Although, the Gutierrez court noted that the reliance on Love in remanding
casesfor ahearing beyond the 90-day period may be suspect because Love did not addresstheissue,
the Gutierrez court also did not make a determination on theissue. Infact, it expressly declined to
address the issue of whether the 90-day period was mandatory or directory. Id. at 21. Under the
circumstancesin the present case, the proper procedureis still to vacate the public defender fee and
remand for an appropriate hearing. Peoplev. Brown, 2012 IL App (2d) 110640, §28. In Brown, this
court explained:
“Quite ssimply, the legislature could not have intended the entire appellate process to be
completed in the 90 days following the final order in the trial court. In re Marriage of
Ricard, 2012 IL App (1st) 111757, 35, *** (holding that thelegislatureis presumed not to
intend consequencesthat are absurd or inconvenient). We al so perceive no intent on the part
of the legidature to limit this court’ s ability to order appropriate relief.”

127 [11. CONCLUSION
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128 For the foregoing reasons, we affirm the judgment of the circuit court barring cross-
examination of Officer Tucker with the information contained in his personnel file. However, we
vacate the public defender reimbursement fee and remand for ahearing pursuant to section 113-3.1.

129 Affirmed in part and vacated in part; cause remanded.
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