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NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

THE PEOPLE OF THE STATE ) Appeal from the Circuit Court
OF ILLINOQIS, ) of Du Page County.
)
Plaintiff-Appellee, )
)
V. ) No. 10-CF-2054
)
DEANA LAWRENCE, ) Honorable
) John J. Kinsélla,
)

Defendant-Appel lant. Judge, Presiding.

JUSTICE HUTCHINSON delivered the judgment of the court.
Presiding Justice Jorgensen and Justice Schostok concurred in the judgment.

ORDER

Held: (1) Because the record demonstrated that defendant did not raise a claim of
ineffective assistance of counsel in her pro se motion to withdraw her guilty plea, the
trial court had no duty to inquireinto thefactual basisfor any such claim; (2) defense
counsel was not ineffectivefor failing to present additional evidence on defendant’s
motion to withdraw her plea, as defendant failed to show how the introduction of
such evidencewould have changed the outcome; (3) because defendant wasindigent,
we vacated a $40 filing fee for her motion to withdraw her plea.

11 Defendant, DeanaLawrence, appealsfromthetrial court’sdenial of her motion to withdraw
her pleaof guilty to theft by deception (720 ILCS 5/16-1(a)(2) (West 2010)). Theissues on appeal

are: (1) whether defendant’s motion contained allegations of ineffective assistance of counsel
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sufficient to trigger the court’ s duty under Peoplev. Krankel, 102 I11. 2d 181 (1984), to inquireinto
the factual basis of the claim; (2) whether defendant received ineffective assistance of counsel; and
(3) whether the $40 processing charge imposed by the clerk upon defendant’ s filing of her pro se
motion should be vacated. For the reasons that follow, we affirm as modified.
12 Defendant was charged with one count of theft by deception (720 ILCS 5/16-1(a)(2) (West
2010)), aClass 2 felony (720 ILCS 5/16-1(b)(5) (West 2010)). The indictment alleged:
“[D]efendant knowingly obtained by deception control over property of the Social Security
Administration, being United States Currency, having atotal value exceeding $10,000.00,
but not exceeding $100,000.00, intending to deprive the Social Security Administration
permanently of the use or benefit of such property, in that she obtained funds on behalf of
her daughter by falsely claiming she had residential custody of the daughter|.]”
13  The parties appeared before the court on December 29, 2010, for a hearing on defendant’s
request to be released from custody on apersonal recognizance bond. Defendant presented medical
and mental health records in support of her motion. Defendant testified that she “can’t get
[narcotics] in the jail.” She stated that she needed narcotics for back pain and “anxiety slash
bipolar.” Thetrial court ruled that bond would stand but agreed to continue the hearing to allow
defendant to bring in medical personnel from the jail to testify on her behalf. At that point,
defendant indicated to defense counsel her desireto accept the State’ spleaoffer. The court recessed
the proceedings to alow defendant time to speak with her counsel.
14  Following the recess, defense counsel informed the court that defendant wished to plead

guilty. The following colloquy occurred:



2012 IL App (2d) 111005-U

“THE COURT: Okay. Let meask you, [defendant], sincewe had the earlier hearing
concerning your bail situation. And your attorney promptly advised that you wish to accept
the offer.

Do you understand that it’s my obligation, | take my obligation seriously, to make
sure as best | can that anyone pleading guilty to an offense before me is doing so freely and
voluntarily, and the product of somereasoned thought and consideration, and not based upon
one dimensional thinking such as | want to get out of jail, and, therefore, I’m just going to
plead guilty to this offense. If someone pleads guilty, they are pleading guilty because they
are, in fact, guilty or because they reasonably believe that if the matter were to proceed to
trial they would be found guilty.

If that’ s not the case with you, then I’ m not going to accept your pleaof guilty. Are
you pleading guilty because you are guilty, or that you believethe Statewould likely convict
you were the matter to proceed to trial?

THE DEFENDANT: Y our Honor, | know I’m not guilty, so I’m not going to, you
know, accept that. But | believe though if the State would take it to trial, | would be found
guilty because of the evidence that they have and the evidence that we haven’'t been able to
get in my defense. So because of the fact | believe that | would be found guilty, | feel why
wastethe State’ stime. And I’ ve thought about thisfor agood month, your Honor. Andthis
iswhat | want to do.

THE COURT: All right. WEell, you appear to beforthright in that belief, and | think
what you’ vedescribed isareasonable position. Often peoplebelieveand maintaintheir own

innocence, but the fact is they must assess with the advice of their attorney the evidence
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against them and make arational assessment and decision and accept or not accept an offer

that’s been made, based on all those considerations including the likelihood of being

convicted as well as al the other factors that go into what the sentence might be.”
15 Thereafter, the State presented thefactual basisfor theplea. Accordingtothe State, evidence
would show that, in November 1997, defendant applied for disability income from the Social
Security Administration (SSA) on behalf of her disabled daughter, who wasbornin 1996. In April
1998, the SSA approved the application and began making payments to defendant. Defendant had
signed documents acknowledging that she would accept the payments on behalf of her daughter and
use the money for her daughter’ scare. Defendant had al so agreed to notify the SSA if her daughter
left her careor custody. Evidencewould further show that, on March 24, 2004, defendant’ sdaughter
was removed from defendant’ s care and custody and began living with her father. Evidence would
also show that defendant nevertheless continued to inform the SSA that she had custody of her
daughter and continued to received SSA paymentson her daughter’ sbehalf. Defendant’ sdaughter’s
father would testify that hewasunaware, until 2008, of defendant’ sreceiving SSA paymentsand that
he had never received money from defendant. Defendant wasinterviewed by an SSA agent and she
told the agent that she had control of her daughter, despite court records to the contrary, and she
admitted to“ borrowing” $4,000 from her daughter, with her daughter’ sconsent. Defendant claimed
to have saved some of the money she collected for her daughter, but areview of defendant’ s bank
statements showed that $13,688, which defendant collected while her daughter was not in her
custody, was not in any of defendant’s accounts, and records did not indicate that the money was

used for her daughter’s care.
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16  The court found that the facts recited by the State were sufficient to support the charge of
theft by deception and that defendant knowingly and voluntarily pleaded guilty. Thecourt sentenced
defendant, as agreed to by the State, to 24 months' probation with the condition that defendant pay
$13,688 restitution to the SSA and serve 180 days in the county jail with credit for time served,
allowing defendant to be released that day.

17 On January 31, 2011, defendant filed amotion towithdraw her plea, alleging asfollows: “ (1)
New evidence has come to my attention[;] (2) Misrepresentation given by the State[;] (3) | wasn't
in my right mind[;] (4) Base[d] on what | know now | would not of [sic] been represented
correctly[;] (5) Thefoundation of the discovery.” On that same day, she appeared pro se beforethe
trial court and told the court that she wanted to “overturn [her] pleaof guilty.” Defendant told the
court that she “got a court date of March 11th.” When the court asked why the date was set so far
in the future, defendant responded that she had “to get some evidence from the Social Security
Administration and they told [her] it would be approximately like four weeks before they can get [it
to her].” The court reappointed the public defender’ s office (which had already closed defendant’s
file) and ordered that the matter be set for February 14, 2011.

18  On February 14, 2011, defense counsel appeared before the court along with defendant.
Defense counsel told the court that he had reviewed the pro se motion and that, while he had had
some concern with paragraph number four, he* had [ defendant] explain that to [him] right now, and
she’snot alleging that [he was| ineffective.” He stated that he intended to file an amended motion
but that he needed time to sit down with defendant so that she could explain her pro se claims to

him. The matter was set for ahearing in March.
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19  On March 18, 2011, defense counsel appeared with defendant and presented an amended
motion to withdraw the plea. Counsel indicated that, in preparing the motion, he had discussed with
defendant the allegations she had raised in her pro se motion. He explained to the court that the
motion alleged that new evidence had cometo defendant’ s attention to support her theory that it was
“okay [for her] to receive money, despite the fact that there were documents signed saying that she
can't if she doesnot have actual physical custody.” Healso argued that, with respect to defendant’s
mental status on the day of her plea, defendant had had a seizure and bitten her jaw before going to
court. The Stateargued that the motion wasuntimely under 111inois Supreme Court Rule 604(d) (eff.
July 1, 2006), which required that it be filed within 30 days after defendant was sentenced—i.e., by
January 28, 2011. Defendant conceded that the motion was untimely. The court agreed with the
parties, but it considered the motion on its merits and denied it. The court stated that it was“ quite
comfortable that the defendant was of sound mind and entered a pleaknowing and voluntarily. And
that is based upon an extensive inquiry by the Court at the time of the plea.”

110 Defendant appeaed. Weremanded, becausethetrial court’ sadmonishmentsdid not strictly
comply with lllinois Supreme Court Rule 605(c) (eff. Oct. 1, 2001). Peoplev. Lawrence, No. 2-11-
0290 (2011) (unpublished order under Supreme Court Rule 23).

111 On remand, defendant filed an amended motion to withdraw her plea. At the hearing,
defense counsel told the court that “it isthe exact same motion asyou heard thefirst time. Thereare
just two changes.” Attached to the motion was adocument from the SSA indicating that defendant
was in the SSA office on September 12, 2003, March 29, 2004, and March 31, 2004, and records
from the jail showing certain medications provided to defendant. The court noted that “in essence

the defendant isalleging that thereis some either mitigating evidence or excul patory evidence based
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upon her own self-described comments made to her by somebody with Social Security. And then
she questions her fitness to enter the pleg[.]” Defendant testified that, while in jail, she was not
getting her “narcotics.” Shetold the court that shewas*on narcoticsfor painin [her] back because
she [had &) herniated disc and also a narcotic for anxiety.” She stated that, when she does not get
her medicine, she “can’t act right.” She claimed, “[t]hat’s why | fedl | pleaded guilty when |
shouldn’t have.” Shealso stated that she* couldn’t have been cashing checkson her daughter’ sbank
account because [her] daughter’s bank account [was] a savings [account].”

112 The court denied the motion, stating:

“1 don’t know how much more | could have done to assure that the plea was being
entered freely and voluntarily. While she may not have been treated medically in away that
she thinks is appropriate by the jail, there was no indication ever or manifestation that she
was rendered unfit or unable to make a knowing, free and voluntary plea as she did in this
case. Anditwasas| feared at the time of the plea, amatter that sheis simply now changing
her mind, her circumstance having changed, that she now wants atrial.

Thereisno basisto grant amotion to withdraw apleasimply because the person has
now decided that they want to avail themselves of an opportunity to try the case.”

113 Defendanttimely appeaed. Therecordincludesa“Bill of Costs,” dated November 22, 2011,
indicating that $935 was assessed against defendant. The costs include a $40 charge for the filing
of apro se motion to withdraw the guilty plea.

114 Defendant first argues that “the court erred by failing to inquire into [defendant’s] pro se

claim of ineffective assistance of counsel” as required under Krankel. We disagree.
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115 When adefendant brings a pro se posttrial claim that trial counsel was ineffective, thetrial
court must inquire adequately into the claim and, under certain circumstances, must appoint new
counsel to argue the claim. Krankel, 102 IIl. 2d at 187-89; see Peoplev. Taylor, 237 I1l. 2d 68, 75
(2010); People v. Pence, 387 Ill. App. 3d 989, 994 (2009). New counsdl is not automatically
required merely because the defendant presents a pro se posttrial claim that his counsel was
ineffective. Peoplev. Moore, 207 11l. 2d 68, 77 (2003). Thetrial court must first examinethefactual
basis of the claim. The supreme court has listed three waysin which atrial court may conduct its
examination: (1) the court may ask trial counsel about the facts and circumstances related to the
defendant’ s allegations; (2) the court may ask the defendant for more specific information; and (3)
the court may rely on its knowledge of counsel’s performance at trial and “the insufficiency of the
defendant’s allegations on their face.” Id. at 78-79. If the defendant’ s allegations show possible
neglect of the case, the court should appoint new counsel to argue the defendant’s claim of
ineffective assistance. Taylor, 237 Ill. 2d at 75; Pence, 387 Ill. App. 3d at 994. However, if the
court concludes that the defendant’ s claim lacks merit or pertains only to matters of trial strategy,
the court may deny the claim. Taylor, 237 I1l. 2d at 75; Pence, 387 Ill. App. 3d at 994. If the court
fails to conduct the necessary preliminary examination as to the factual basis of the defendant’s
allegations, the case must be remanded for thelimited purpose of alowing the court to do so. People
v. Serio, 357 1ll. App. 3d 806, 819 (2005). Thethreshold question of whether the defendant’ smotion
constituted apro seclaim of ineffective assistance sufficient to trigger the court’ sduty toinquireinto
the factual basis of the claim is a question of law; thus, our review isde novo. See Taylor, 237 Ill.

2d at 75.
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116 Defendant arguesthat her pro se motion “unequivocally questioned whether she had been
denied effective assistance.” Defendant’s motion alleged asfollows: “ (1) New evidence has come
to my attention[;] (2) Misrepresentation given by the State[;] (3) | wasn’t in my right mind[;] (4)
Base[d] on what | know now | would not of [sic] been represented correctly[;] (5) The foundation
of the discovery.” According to defendant, “the plain language of [allegation number four] should
havealerted thetrial court that the Krankel procedureswererequired.” Inaddition, defendant points
to alegation number five, which questioned the “foundation of the discovery.” We disagree with
defendant’ s argument that these allegations were sufficient to warrant a Krankel inquiry.

117 First, allegation number four reads: “Base[d] on what | know now | would not of [sic] been
represented correctly.” Looking at this statement in the context of the proceedings, the meaning
becomesclear. Duringthe prepleacolloquy between the court and defendant on December 29, 2010,
defendant stated that she believed she would be found guilty on the State’ s evidence at trial, noting
the absence of “ evidencethat wehaven't been ableto get in my defense” fromthe SSA. Later, when
defendant presented her pro se motion, shetold the court that she had “to get some evidence from
the Social Security Administration and they told [her] it would be approximately like four weeks
before they can get [it to her].” When the court reappointed defense counsel to represent defendant,
defense counsel explained to the court that, while he initially had some concern with respect to
defendant’ s pro se allegation number four, defendant told him that she was not alleging that he was
ineffective but wasinstead all eging that shewould not have pleaded guilty had she been aware at that
time of theexistenceof certain excul patory evidence. Thus, although defendant now arguesthat new
counsel should have been appointed because “[i]t was unreasonable to expect [defense counsel] to

argue his own ineffectiveness,” the record shows that allegation number four did not raise aclaim
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of ineffectiveness. In addition, allegation number five, which readssimply, “[t] he foundation of the
discovery,” innoway alerted thetrial court to any claim of ineffectiveness. Thus, the pro semotion
did not raise a claim of ineffectiveness warranting a Krankel inquiry. It is clear that the pro se
motion arosenot from defendant’ sdi ssati sfaction with defense counsel’ srepresentation but from her
newfound belief that the evidence against her was not sufficient for afinding of guilt at trial.

118 Aside from the Krankel claim, defendant also seemsto be raising a general allegation that
defense counsel “did not provide the necessary assistance” in the postplea proceedings. Defendant
claims that defense counsel failed to make any effort to obtain affidavits from the SSA and failed
to gather and present evidence concerning defendant’s medical issues. A claim of ineffective
assistance of counsel requires adefendant to establish that (1) hisattorney’ s performancefell below
an objective standard of reasonableness and (2) there is a reasonable probability that, but for
counsel’ sunprofessional errors, the result of the proceeding would have been different. Strickland
v. Washington, 466 U.S. 668, 688, 694 (1984). A defendant must meet both prongsof the Strickland
test to prevail on an ineffective-assistance claim. People v. Colon, 225 Ill. 2d 125, 135 (2007).
Here, defendant has failed to satisfy the prejudice prong. Defendant failsto argue how the result of
the proceeding would have been different had counsel obtained affidavits from anyone at the SSA.
Regardless of what anyone at the SSA supposedly told her, defendant does not deny that she
accepted $13,699 from the SSA on behalf of her daughter who did not reside with her. Defendant
alsofailsto argue how putting any additional medical evidencebeforethe court would have changed
the outcome of her motion to withdraw her plea. When defendant entered her plea, the court had
before it evidence of defendant’s medical issues. Nevertheless, in denying defendant’s motion to

withdraw her plea, the court specifically noted that “[w]hile [defendant] may not have been treated

-10-
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medically in a way that she thinks is appropriate by the jail, there was no indication ever or
manifestation that she was rendered unfit or unable to make a knowing, free and voluntary pleaas
shedid inthiscase. Anditwasas| feared at the time of the plea, a matter that she is simply now
changing her mind, her circumstances having changed, that she now wantsatrial.” Accordingly,
based on the foregoing, defendant’ s ineffectiveness claim must fail.

119 Ladt, defendant contends that the $40 fee charged by the clerk of the circuit court for filing
her pro se motion to withdraw her guilty plea should be vacated because she wasindigent. Illinois
Supreme Court Rule 298(b) (eff. Nov. 1, 2003) provides that, if an application to sue or defend as
anindigent personisallowed, the court shall enter an order permitting the applicant to sue or defend
without payment of fees, costs, or charges. Here, defendant filed her pro se motion to withdraw her
guilty pleaon January 31, 2011, and a $40 filing fee was assessed. The court allowed defendant to
proceed as a pauper and reappointed the public defender that same day. Accordingly, the State
agrees that the $40 fee assessed for the filing of her pro se motion should be vacated.

120 Inlight of the foregoing, the judgment of the circuit court of Du Page County is affirmed as
modified.

121 Affirmed as modified.
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