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ORDER

11  Hed: The appellate court granted defendant's motion for summary remand as counsel's
Rule 604(d) certificate did not strictly comply with the rule.

12 This appea comesto us on the motion of the office of the State Appellate Defender
(OSAD) to remand defendant's case to the trial court because defendant's trial counsel's certificate
pursuant to Illinois Supreme Court Rule 604(d) (eff. July 1, 2006) does not strictly comply with the
rule. We agree defense counsel's purported certificate does not comply with Rule 604(d) and grant
OSAD's motion to remand.

13 |. BACKGROUND

14 In December 2011, defendant, Mitchell A. Tousignant, pleaded guilty to unlawful

delivery of controlled substance (720 ILCS 570/401(d) (West 2010)) (count I), and unlawful



possession withintent to deliver controlled substance (720 ILCS 570/401(c)(1) (West 2010)) (count
I1). Thetrial court merged count | with count Il and entered aconviction on count Il. In April 2012,
the court sentenced defendant to 12 years imprisonment.
15 In May 2012, defendant filed a motion to reconsider sentence. On the same day,
defendant's trial counsel filed a certificate averring compliance with Rule 604(d). The trial court
denied the motion. This appeal followed.
16 Counsdl'scertificatestated "NOW COMES[defensecounsel ], attorney for Defendant
herein and states that he has consulted with the Defendant in person to ascertain Defendant's
contentions of error in the sentence imposed herein, has examined thetrial court file and the Court
proceedings of the plea of guilty, and has made any amendments to the motion necessary for
adequate presentation of any defects in those proceedings.”
M7 1. ANALYSIS
18 Defendant contends counsel's certificate is deficient for failing to certify that tria
counsel consulted with the defendant to ascertain defendant's contentions of error in the entry of the
pleaof guilty. Specifically, defendant asserts while Rule 604(d) uses the conjunction "or," therule
requirestrial counsel to state he has consulted with defendant about both his contentions of error in
the sentence and entry of the plea of guilty. The State responds"[b]y stating the requirement in the
digunctive, theruleis satisfied by conferring with defendant about either or both topics.”
19 Supreme Court Rule 604(d) provides, in relevant part:
"The defendant's attorney shall file with the tria court a
certificate stating that the attorney has consulted with the defendant

either by mail or in person to ascertain defendant's contentions of
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error in the sentence or the entry of the plea of guilty, has examined

thetrial court file and report of proceedings of the pleaof guilty, and

has made any amendments to the motion necessary for adequate

presentation of any defectsinthose proceedings.” 1ll. S. Ct. R. 604(d)

(eff. duly 1, 2006).
110 "[S]trict compliancewith Rule 604(d) isrequired and areviewing court must remand
in any case where counsd failed to strictly comply." Peoplev. Prather, 379 Ill. App. 3d 763, 768
(2008). "While strict compliance does not require that the language of the rule be recited verbatim
inthecertificate, someindication must be presented that counsel performed the dutiesrequired under
therule." Peoplev. Richard, 2012 IL App (5th) 100302, 110, 970 N.E.2d 35, 39. "The certificate
itself isall thiscourt will consider to determine compliance with Rule 604(d)." Peoplev. Neal, 403
l1l. App. 3d 757, 760 (2010).
111 In Prather, this court held the purported Rule 604(d) certificate failed to satisfy the
consultation requirement where it stated counsel ascertained the defendant's " 'contentions of error
and sentence.' " Prather, 379 Ill. App. 3d a 768. There, we stated we need not take strict
compliancewith Rule 604(d) to "unreasonable extremes" but rejected the State's argument defense
counsel "probably did ascertain all of defendant's errors' because "we do not know with certainty
because counsdl failed to strictly comply with Rule 604(d).” 1d. See also People v. Dismuke, 355
II. App. 3d 606, 610 (2005) (certificate did not discuss subject matter of consultation).
112 Recently, in People v. Herrera, 2012 IL App (2d) 110009, 1 6, 970 N.E.2d 1219,
1222, the Second District considered a purported certificate that stated the attorney had consulted

with the defendant " 'to ascertain his claim of error in the entry of his sentence.'" The court stated
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it was concerned the purpose of Rule 604(d) might not have been fulfilled because therewas nothing
to show the attorney had consulted with the defendant to determine his reasons for only filing a
motion to reconsider sentence. Herrera, 2012 IL App (2d) 110009, 112, 970 N.E.2d at 1223. In
Herrea, the Second District admonished attorneys "a'word for word' recitation [of Rule 604(d)] is
the better practice." Herrera, 2012 IL App (2d) 110009, 1 14, 970 N.E.2d at 1224.

113 Here, counsdl's certificate stated he "consulted with the Defendant in personto
ascertain Defendant's contentions of error in the sentence.” The State correctly points out Rule
604(d) uses the word "or" rather than "and." However, we cannot agree this indicates the Rule
604(d) certificate need only state the attorney conferred with defendant about either errorsin his
sentence or his guilty plea. Such a statement thus fails to show counsel consulted with defendant
about possible errors in his guilty plea. As in Herrea, nothing shows counsel consulted with
defendant to determine contentions of error outside of the motion to reconsider sentence. On its
face, counsel's certificate does not state whether he consulted with defendant to ascertain his
contentions of error in the entry of the plea of guilty. As the certificate provides no indication
whether he consulted with defendant asto the entry of the guilty plea, we can only specul ate whether
counsel in fact consulted with defendant on this point of error. Because we cannot determine
whether counsel consulted with defendant to ascertain hiscontentionsof error intheentry of theplea
of guilty, the certificate fails to strictly comply with Rule 604(d).

114 [1l. CONCLUSION

115 For the reasons stated, we reverse the trial court's judgment regarding Rule 604(d)
compliance and remand for (1) the filing of a new postplea motion (if defendant so wishes), (2) a

new hearing on defendant's postplea motion, and (3) strict compliance with Rule 604(d)
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requirements.

T16 Reversed and remanded with directions.



117 PRESIDING JUSTICE TURNER, dissenting.

118 | respectfully dissent and would find defense counsel's certificate complied with the
language of Rule 604(d). As the State notes, Rule 604(d) uses the term "or" in referring to what
contentions of error counsel must ascertain from the defendant. Seelll. S. Ct. R. 604(d) (eff. July
1, 2006). "Theword'or' isdigunctive" and thus "connotes two different aternatives." Elementary
School District 159 v. Schiller, 221 111. 2d 130, 145, 849 N.E.2d 349, 359 (2006). Accordingly, Rule
604(d)'s plain language does not require defense counsel to state it ascertained defendant's
contentions from both the entry of the plea and sentencing but, rather, requires counsel to state he
or she ascertained contentions from only one of them. Here, defense counsel expressly stated he
ascertained defendant's contentions of error asto defendant's sentence. Theruleusesthedigunctive
"or," and defense counsel strictly complied with the plain language of Rule 604(d). Additionaly,
if defense counsel follows the Second District's admonishment in Herrera, 2012 IL App (2d)
110009, 114, 970 N.E.2d at 1224, on remand, his certificate will contain the digunctive language,
and thus it will be unclear as to whether defense counsel discussed with defendant possible
contentions of error in the guilty-plea proceeding, making remand worthless.

119 Accordingly, | find defense counsel strictly complied with Rule 604(d)'s certificate

requirement and remand is unwarranted.



