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ORDER

11 Held: Wheretherespondent in commitment proceedingsunder the Sexually Violent
Persons Commitment Act waived his right to a probable cause hearing and
then attempted to withdraw hiswaiver, any error in the court'srefusal to allow
him to do so was harmless. Court properly found the respondent waived his
right to counsel by causing four attorneysto withdraw. Court properly denied
the respondent’s untimely request for ajury trial. Court was not required to
make an expressfinding that the respondent was substantially likely to commit
future sex crimes. However, court erred in failing to hold a dispositional

hearing.

2  Therespondent, Terry Madison, appeals orders finding him to be a sexually violent

person and committing him to a secure facility for treatment. He argues that (1) the court

erredinrefusing to allow himto withdraw hiswaiver of aprobable cause hearing, (2) hewas

denied hisright to counsel, (3) he was denied hisright to atrial by jury, (4) the court erred

in failing to make express findings, and (5) the court erred in failing to conduct a

dispositional hearing. Weaffirmin part, reversein part, and remand for further proceedings.
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13  Therespondent was convicted of criminal sexual assault in 1992. On September 6,
2005, three days before hewas schedul ed to berel eased, the Statefiled apetition for sexually
violent person commitment under the Sexually Violent Persons Commitment Act (SVPAct)
(725 ILCS 207/1 to 99 (West 2004)). The petition aleged that the respondent had two
previous convictions for criminal sexual assault. The petition further alleged that clinical
psychologist Craig Shifrin had evaluated the respondent and diagnosed him with paraphilia
and antisocial personality disorder. Finally, the petition alleged that as a result of these
mental disorders, it was substantially probable that the respondent would engage in future
acts of sexual violence.

14  Counsel wasappointed for the respondent, and the matter was set for aprobabl e cause
hearing two days later. See 725 ILCS 207/30(b) (West 2004). At the outset of the hearing,
the respondent's attorney informed the court that the respondent was waiving the probable
causedetermination. Counsel emphasized that hewaswaiving only the probabl e cause phase
and was not admitting that he was subject to detention under the SVP Act. The court asked
the respondent if he wished to waive the probable cause determination, and the respondent
stated that hedid. No further matterswere discussed at the hearing. The same day, the State
filed ajury demand. See 725 ILCS 207/35(c) (West 2004) (providing that either the State
or the respondent may demand ajury).

15 Thecasewasoriginaly set for trial on February 21, 2006. However, at a February
9, 2006, status hearing, counsel informed the court that he and the respondent had "reached
a philosophical difference" as to how to proceed in the case. Counsel explained that the
respondent did not want to submit to an evaluation by a Department of Human Services
(DHS) psychologist even though counsel had advised the respondent that if he refused to do
so, he would not be able to have an independent evaluation. Counsel told the court that the

respondent also wished to withdraw his waiver of the probable cause hearing. He wanted



to do so, his attorney explained, because he had heard that Dr. Shifrin, the psychol ogist who
prepared the initial evaluation, was no longer employed by the Department of Corrections.
The respondent believed that Dr. Shifrin had been fired and that this fact would have had a
bearing on the probabl e cause determination, although counsel had explained to himthat this
would likely have no bearing on a probable cause determination.

16  The court told counsdl that if he wished to withdraw as counsel, he should filea
motion to withdraw and the court would consider it. Thetrial wasreset for March 20, 2006.
Prior to that setting, counsel filed a motion to withdraw, which the court granted. A second
attorney was appointed to represent the respondent.

17  Tria inthismatter was continued numerousadditional times. Therespondent refused
to attend some status hearings and disrupted others. His second court-appointed attorney
found a psychologist willing to eval uate the respondent, but the respondent refused to allow
the evaluation to take place. In May 2007, counsel filed a motion to withdraw, citing the
respondent's refusal to communicate with him.

18 In July 2007-before the court ruled on the pending motion to withdraw-the
respondent filed amotion for substitution of judgefor cause. After ahearing, the motionwas
denied. Therespondent then refused to attend the next two hearings. 1n June 2008, the court
granted the second attorney's motion to withdraw and appointed athird attorney to represent
the respondent. The court noted that the respondent appeared to be deliberately causing
delaysin the case through his behavior. The court warned the respondent that he needed to
try to work with his new attorney because the court would not " continue to appoint people
for [him] under these circumstances.”

19  Therespondent did not heed the court'swarnings. He refused even to meet with his
third attorney, citing an unspecified conflict of interest. As aresult, the attorney filed a

motion to withdraw. The court found that by refusing to cooperate and repeatedly



discharging the attorneys appointed for him, the respondent had "in effect refused the only
representation thecourt cangrant.” The court thus concluded that the respondent had waived
hisright to counsel and would haveto proceed pro se. However, in July 2009, after asecond
motion for substitution of judge for cause and several additional delays, the court appointed
afourth attorney to represent the respondent. 1n January 2010, the fourth attorney asked to
withdraw as counsel. The respondent indicated that he did not want her to represent him
because she was not providing him with effective assistance. The court allowed counsel to
withdraw and refused to appoint afifth attorney to represent the respondent.

110 At aFebruary 2010 status hearing, the respondent demanded ajury trial. The court
denied the request, finding it to be untimely. See 725 ILCS 207/35(c) (West 2008)
(providing that either party may demand ajury within 10 daysafter the petitionisfiled). The
respondent informed the court that the State had previously filed ajury demand. The State
then informed the court that it would withdraw its jury demand. The matter proceeded to a
bench trial on March 16, 2010.

111 Attheoutset of thetria, the respondent told the court that he had no attorney but was
not representing himself. He asked the court to appoint counsel for him. The court
reminded the respondent that it had previously found that he had waived hisright to counsel
through his actions. After the State's attorney made his opening statement, the court asked
the respondent if he would like to make an opening statement. The respondent said ssmply
that hewasnot an attorney. Similar exchangesoccurred throughout thetrial. When the State
moved to admit exhibitsinto evidence, the court asked the respondent if he wanted to object.
Each time, the respondent told the court he was not an attorney and did not even understand
what was going on. Similarly, when the State's sole witness finished testifying, the court
asked the respondent if he wished to cross-examine the witness, testify on his own behalf,

or present any evidence. The respondent again stated that he was not an attorney.



12 Theonlywitnesstotestify at thetrial was Dr. Steven Gaskell, aclinical psychologist.
Therespondent refused to allow Dr. Gaskell to interview him, so Dr. Gaskell had to base his
opinion on the respondent’s criminal history, prison records, and mental health records, and
Dr. Shifrin's August 2005 report. Hetestified that the respondent suffered from paraphilia.
Paraphilia is a condition that involves recurrent sexual fantasies, urges, or behaviors
involving underage or nonconsenting individuals. Dr. Gaskell explained that the
respondent's paraphiliawas focused on nonconsenting individuals. He further testified that
the respondent suffered from antisocial personality disorder.

113 Dr. Gaskell testified that the respondent pled guilty to two different charges of
criminal sexual assault in 1987. One charge involved an incident in which the respondent
invited the victim to the house of one of hisfamily members to smoke marijuanawith him.
Once inside the house, he began kissing her. When she refused, the respondent locked the
door, began choking the victim, and threatened to kill her if she did not keep quiet. Hethen
sexually assaulted her. The second chargeinvolved an incident in which the respondent got
into the victim's car and attempted to take her car keys from her. When the victim resisted,
the respondent pulled out a gun and sexually assaulted her.

114 Therespondent was sentenced to nineyearsfor each of the 1987 charges, to be served
concurrently. Hewasreleased in 1992. While on parole, the respondent was again charged
with criminal sexual assault. That charge is the basis for the instant proceedings. The
circumstances underlying the charge were quite similar to those underlying the second 1987
charge. Therespondent flagged down avehicle, asked for aride, and directed the driver to
adead-end street. There, hetook her car keysandtriedto kissher. When thevictimresisted,
he grabbed her hair, struck her face, and sexually assaulted her. The respondent was
convicted of thischarge and sentenced to 25 yearsin prison. Inaddition, the respondent was

convicted of acharge of vehicular invasion. The charge stemmed from anincident inwhich



the respondent got into the victim's vehicle at an intersection, told her that he had agun, and
attempted to sexually assault her. The respondent released the victim when three bystanders
approached the vehicle. Thisincident also occurred in 1992 while the respondent was on
parole for the 1987 charges.

115 Dr. Gaskell aso testified about the respondent’s treatment history. At varioustimes
during his prison term, the respondent refused to participate in sex offender treatment
programs or failed to complete such programs successfully. He was discharged from one
program due to disruptive behavior. Dr. Gaskell explained that a major obstacle to
successful treatment for the respondent had been hisunwillingnessto acknowledge hisguilt.
116 Dr. Gaskell testified that both he and Dr. Shifrin evaluated the respondent using
diagnostic tests designed to predict therisk of reoffending. Dr. Shifrin used atest called the
Hare Psychotherapy Checklist, Revised, and Dr. Gaskell used the Minnesota Sex Offender
Screening Tool, Revised. Hetestified that both testsindicated that the respondent had ahigh
risk of reoffending. Dr. Gaskell further testified that variousfactors madeit morelikely that
the respondent would engage in future acts of sexual violence. He cited the respondent’s
hostility, the fact that he had antisocial personality disorder, and the fact that he committed
the offense while on parole from prior sex offenses.

117 After Dr. Gaskell finished testifying, the court asked the respondent if he wished to
cross-examine the witness or present any evidence of his own. As previously noted, the
respondent declined to do so, stating that hewas not an attorney. Instead, the respondent told
the court, "l would liketo givenotice of appeal ***." Thecourt replied, "Well, we'renot that
far along yet, but I'll certainly give you the opportunity to do that."

118 The State'sattorney waived closing argument. The court told the respondent that he
had the opportunity to make a closing argument if he wished to do so, but the respondent

declined to do so. The court then found that the respondent was a sexually violent person



within the definition under the SVP Act. The following exchange then took place between
the State's attorney and the court:

"MR. RYBAK: | have aproposed order, Y our Honor, depending on whether
the court wishes to set this over for further dispositional hearing or proceed to
immediate—

THE COURT: | think under the circumstances |—-it's not necessary—necessary
for meto do so. | don't see the benefit of that.

MR. RYBAK: Okay.

THE COURT: Unless you have a better suggestion from the State. I'm
satisfied with the circumstances that a commitment order isjustified.”

The court then addressed the respondent and explained to him his appeal rights. The court
entered orders finding the respondent to be a sexually violent person and committing himto
asecure facility for treatment. This appeal followed.

119 Therespondent first arguesthat the court erred in denying hisrequestsfor a probable
cause hearing. He acknowledgesthat heinitially waived the probable cause hearing, but he
asserts that he raised the issue at every subsequent status hearing. We need not determine
whether the court erred in refusing to allow the respondent to withdraw his waiver of the
probable cause hearing. We find that any error was harmless.

120 The lllinois Supreme Court has held that at a probable cause hearing in SVP Act
proceedings, the State must demonstrate to the court that thereisa” ‘substantial basisfor the
petition." " In re Detention of Hardin, 238 1. 2d 33, 48, 932 N.E.2d 1016, 1025 (2010)
(quoting Satev. Watson, 595 N.W.2d 403, 420 (Wis. 1999), and adopting the Watson court's
definition of probable cause). To do this, the State must only demonstrate that there is
plausible evidence to support each element it is required to prove. See In re Detention of

Hardin, 23811l. 2d at 48, 932 N.E.2d at 1025. By contradt, at trial, the State must prove that



therespondent meetsthe statutory definition of asexually violent person beyond areasonable
doubt. 7251LCS207/35(d)(1) (West 2008). Beyond areasonable doubt isobviously amuch
higher standard of proof.

121 Here, thetria court found the respondent met the statutory definition of a sexually
violent person beyond areasonabledoubt. Therespondent doesnot challengethesufficiency
of the evidenceto support thisfinding, and we believeit isamply supported by the evidence.
Because the State met this much higher standard of proof, it follows that there was a
substantial basisfor the petition. Thus, even assuming it was error for the court to refuse to
allow the respondent to revisit the probable cause issue, the error was harmless.

122 The respondent next argues that the court erred and denied him his right to the
effective assistance of counsel. The SVP Act provides that arespondent has the right to be
represented by counsel, including the right to have counsel appointed to represent him if he
isindigent. 725 1LCS 207/25(c)(1) (West 2008). As previously noted, the court found that
the respondent waived hisright to counsel through hisactions after he caused four attorneys
to withdraw. Under the unique circumstances of this case, we find no error.

123 As previously explained, the court appointed four attorneys to represent the
respondent. Threeresigned duetotherespondent'sfailureto cooperate or communicatewith
them. One withdrew at the request of the respondent, who refused even to meet with him.
The respondent al so disrupted proceedings, refused to attend hearings, refused to submit to
an evaluation, and filed two motions for substitution of judge. The court found that these
tactics amounted to a deliberate attempt to delay thetrial. We note that ordinarily, trial on
an SV P commitment petition must take place within 120 days. 725 ILCS 207/35(a) (West
2008). Trial inthiscasetook place more than four years after the petition wasfiled. Under
similar circumstancesin the criminal context, courts have found that a defendant's "refusal

to accept appointed counsel” may operate as awaiver of theright to counsel. See Peoplev.



Blaney, 324 111. App. 3d 221, 226, 754 N.E.2d 405, 411 (2001); People v. Kennedy, 204 111.
App. 3d 681, 684, 561 N.E.2d 1347, 1349 (1990); see also Peoplev. Timmons, 233 I11. App.
3d 591, 596, 599 N.E.2d 162, 166 (1992) (explaining that "the right to counsel of defendant’s
own choosing may not be employed as aweapon to thwart indefinitely the administration of
justice"). Under the circumstances, we find no error in the court's ruling.

124 The respondent next argues that he was deprived of hisright to a jury trial. As
previously discussed, the State filed awritten jury demand immediately following the first
hearing in the matter, which was two days after the SVP petition was filed. The record
indicates that the matter was set for ajury trial numerous times, only to be continued due to
the respondent's unwillingness to cooperate with court-appointed attorneys and his refusal
to attend some of the hearings. However, thefirst time the respondent indicated to the court
that he, too, wanted ajury trial was at a July 2009 status hearing. He repeated his assertion
that he wanted atrial by jury at several subsequent hearings, including the February 2010
hearing at which the State decided to withdraw its jury demand. On appeal, he argues that
the court erred in ignoring these requests. We are not persuaded.

125 The SVP Act provides that either party has the right to demand atria by jury. 725
ILCS 207/25(d), 35(c) (West 2008). The SVP Act specificaly provides that the party
requesting ajury trial must do so within 10 days after the SV P commitment petitionisfiled.
It further provides that a party who demands a jury may withdraw that demand. 725 ILCS
207/35(c) (West 2008). Thus, under the express terms of the SVP Act, the respondent's
statements indicating that he wanted ajury trial (even assuming they could all be construed
as jury demands) were untimely.

126 We note, however, that the SVP Act is civil in nature, and provisions of the Civil
Practice Law that do not conflict with provisions of the SVP Act are applicable in SVP
commitment proceedings. 725 ILCS 207/20 (West 2008). Under the Civil Practice Law, if



aplaintiff demands ajury trial and subsequently withdraws that demand, a defendant may
demand ajury trial "promptly after being advised" that the plaintiff's jury demand has been
withdrawn. 7351LCS5/2-1105(a) (West 2008). Therespondent doesnot arguethat thisrule
applies to proceedings under the SVP Act. Seelll. S. Ct. R. 341(h)(7) (eff. July 1, 2008)
(providing that arguments not argued are waived). Moreover, for two reasons, we find that
it does not apply.

127 Firdt, the rule is part of a statutory provision that directly conflicts with the jury
demand provision in the SVP Act. The relevant statute provides that a plaintiff in a civil
action must fileajury demand at the same time as the complaint, while adefendant must file
ajury demand no later than he files hisanswer. 735 ILCS 5/2-1105(a) (West 2008). This
is at odds with the SVP Act's provision that either party may file ajury demand within 10
days after the SVP commitment petition isfiled. See 725 ILCS 207/35(c) (West 2008).
128 Second, the rule that a defendant may file a jury demand promptly after receiving
noticethat the plaintiff haswithdrawn aprevioudy filed jury demand—-whichisnot applicable
toplaintiffs-isjustified by thedifferencesin deadlinesfor filing aninitial jury demand under
the Civil Practice Law. Because aplaintiff must file ajury demand at the same time as the
complaint, a defendant has no opportunity to file ajury demand until after the plaintiff has
done so. In an SVP commitment proceeding, by contrast, the State may request a jury as
much as 10 days after it files the petition. This gives arespondent an opportunity to make
his own jury demand prior to the deadline for the State to do so. Thus, we believe that the
legislature's decision to omit similar language from the statute governing the timefor filing
jury demands in SV P proceedings was a deliberate choice. We find no error in the court's
ruling that the respondent'’s jury demand was not timely.

129 Therespondent next contendsthat thecourt erredinfailingto makean express finding

that it was substantially probable that he would commit future acts of sexual violence. We
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agree with the State that such afinding is not required.

130 Insupport of hisargument that commitment under the SVP Act requiresthis explicit
finding, the respondent cites People v. Masterson, 207 1l. 2d 305, 798 N.E.2d 735 (2003).
There, our supreme court held that in order for a commitment order under the Sexually
DangerousPersonsAct (7251LCS205/0.01to 12 (West 2010)) to pass constitutional muster,
the order must "' be accompanied by an explicit finding that it is'substantially probabl €' [that]
the person subject to the commitment proceeding will engage in the commission of sex
offensesin the future if not confined." Masterson, 207 I1l. 2d at 330, 798 N.E.2d at 749.
131 Although the respondent correctly states the holding of Masterson, his argument
overlooks akey difference between the Sexually Dangerous Persons Act (SDP Act) and the
SVP Act and the role that difference played in the supreme court's holding. The SDP Act
requires the State to prove that a respondent has a mental disorder associated with the
propensity to commit sex crimes and that the respondent "has actually demonstrated that
propensity.” Masterson, 207 Ill. 2d at 318-19, 798 N.E.2d at 743. The Masterson court
emphasized that, "Unlike the SVP [Act], the SDP [Act] does not specifically address the
probability or likelihood that the subject of the proceeding will engage in sexual offensesin
the future." (Emphasisin original.) Masterson, 207 Ill. 2d at 319, 798 N.E.2d at 743.
132 Thisdifferenceissignificant because the United States Supreme Court has held that
in order to comport with principles of substantive due process, commitment statutes such as
the SDP Act and SVP Act must require evidence of " 'past sexually violent behavior and a
present mental condition that createsalikelihood of such conductinthefuture.'” Masterson,
207 11l. 2d at 320, 798 N.E.2d at 744 (quoting Kansas v. Hendricks, 521 U.S. 346, 358
(1997)). The Masterson court concluded that the SDP Act only meets this standard if the
SVP Act's requirement of a"substantial probability” of future sex offensesis read into it.

Masterson, 207 IlI. 2d at 330, 798 N.E.2d at 749.
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133 By contrast, the SVPAct expressly includesinitsdefinition the element of substantial
probability of future offenses. 725 ILCS 207/15(b) (West 2008). Thus, afinding that the
respondent is an SV P necessarily includes afinding that it is substantially probable that the
respondent will engageinfuture acts of sexual violence. Thus, no additional explicitfinding
to that effect isrequired. Seelnre Detention of Varner, 207 111. 2d 425, 432-33, 800 N.E.2d
794, 798-99 (2003).
134 Finaly, therespondent arguesthat the court erred in failing to conduct a dispositional
hearing prior to entering an order committing him to a secure facility. We agree.
135 TheSVPAct requirestwo distinct determinations. First, either acourt or ajury must
find that the respondent is a sexually violent person, as defined by the SVP Act. 725I1LCS
207/40(a) (West 2008). Thismeansthat the court must find that (1) the respondent has been
convicted of asexually violent offense, (2) the respondent has been diagnosed with amental
condition, and (3) as a result of the mental condition, it is substantially probable that the
respondent will commit future sexually violent offenses. 725 ILCS 207/15(b) (West 2008).
If the respondent is found to be a sexually violent person, the court must enter ajudgment
committing the respondent to the care and custody of DHS. 725 ILCS 207/40(a) (West
2008). The court must then determine whether the respondent should be placed in a secure
facility for treatment or released conditionally. 725 ILCS 207/40(b)(2) (West 2008).
136 The SVP Act outlines the procedure to be followed by courts in making the latter
determination. It provides, in relevant part, as follows:
"The court shall enter an initial commitment order under this Section pursuant to a
hearing held as soon as practicable after the judgment is entered [finding] that the
[respondent] isasexually violent person. If the court lacks sufficient information to
makethe determination required by paragraph (b)(2) of this Sectionimmediately after

trial, it may adjourn the hearing and order the Department [of Human Services| to
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conduct a predisposition investigation or a supplementary mental examination, or

both, to assist the court in framing the commitment order." 725 ILCS 207/40(b)(1)

(West 2008).
137 There have been few cases interpreting this statutory requirement. The Second
District considered it in the case of In re Detention of Varner, 315 I1l. App. 3d 626, 734
N.E.2d 226 (2000). There, after ajury found the respondent to be asexually violent person,
the trial court asked counsel for both partiesif they had any additional evidence to present
related to the appropriate placement for the respondent. In re Detention of Varner, 315 I11.
App. 3d at 633, 734 N.E.2d at 232. Although neither party offered any additional evidence,
the court questioned the respondent about where hewould liveif released conditionally. The
respondent told the court that he could livewith hisbrother in Ohio. The State suggested that
the hearing be continued to allow aDHS clinical psychologist to prepare areport addressing
the feasibility of monitoring the respondent's treatment in Ohio. Inre Detention of Varner,
315111. App. 3dat 633, 734 N.E.2d at 232. The court stated that it had sufficient information
to determinethe appropriate disposition, allowed both partiesto make closing argument, and
ordered the respondent committed to a secure facility. Inre Detention of Varner, 315 Ill.
App. 3d at 633, 734 N.E.2d at 232.
138 Onappeal, therespondent acknowledged that the SV P Act doesnot require a separ ate
dispositional hearing. InreDetention of Varner, 31511l. App. 3d at 639, 734 N.E.2d at 237.
He argued, however, that under the circumstances of that case, the trial court should have
continued the hearing to allow the partiesto present additional evidence related to the most
appropriate placement. InreDetention of Varner, 315111. App. 3d at 638, 734 N.E.2d at 236.
The appeal s court rejected this contention. The court explained that the decision to continue
the proceedingsiswithin the sound discretion of thetrial court, and it found no abuse of that

discretion where the trial court had sufficient information before it to make the necessary
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determination. Inre Detention of Varner, 315 I1l. App. 3d at 639, 734 N.E.2d at 237.

139 The Third District next considered the question in People v. Winterhalter, 313 I11.
App. 3d 972, 730 N.E.2d 1158 (2000). There, ajury found the respondent to bean SV P, and
thetrial judge then stated that a hearing was necessary to determine whether the respondent
should be committed to a secure facility or conditionally released. Winterhalter, 313 Ill.
App. 3d at 980, 730 N.E.2d at 1165. The respondent asked that the hearing be continued to
allow apsychiatrist to prepare atreatment recommendation report before the court rendered
its decision on the appropriate placement for him. However, the court found it unnecessary
to continue the proceedings because it had enough evidence before it to make its decision.
Winterhalter, 313 I1l. App. 3d at 980, 730 N.E.2d at 1165. Beforeruling, however, the court
gave both parties the opportunity to present additional evidence and gave the respondent an
opportunity to testify. Winterhalter, 31311l. App. 3d at 980, 730 N.E.2d at 1165. Inaddition,
both parties presented arguments related to the issue of the most appropriate placement.
Winterhalter, 313 I1l. App. 3d at 981, 730 N.E.2d at 1165.

140 Onappeal, therespondent argued that thetrial court "should have conducted a formal
dispositional hearing" before finding him subject to commitment in a secure facility.
Winterhalter, 313 Ill. App. 3d at 979, 730 N.E.2d at 1164. In rejecting this contention, the
Third District first noted that "under the plain language of the [SVP] Act, thetria court is
required to conduct a hearing before entering its commitment order.” Winterhalter, 313111.
App. 3d at 981, 730 N.E.2d at 1165; see 725 ILCS 207/40(b)(1) (West 2008). The court
further stated that, under the plain language of the statute, the trial court "may in its
discretion” continue the proceedings if it lacks sufficient evidence. Winterhalter, 313 Ill.
App. 3d at 981, 730 N.E.2d at 1165; see 725 ILCS 207/40(b)(1) (West 2008). The court
treated the issue before it as whether the procedures followed by thetrial court in that case

were sufficient to meet the requirement of a dispositional hearing. The court noted that the
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respondent had the opportunity totestify and present additional evidenceand that both parties
actually argued the issue. The court concluded that this was sufficient. Winterhalter, 313
l1l. App. 3d at 981, 730 N.E.2d at 1165.

141 The Second District revisited the question in In re Detention of Tittlebach, 324 111.
App. 3d 6, 754 N.E.2d 484 (2001). There, after a bench tria, the trial court entered a
judgment finding the respondent to be a sexually violent person and then ordered him
committed to a secure facility. In re Detention of Tittlebach, 324 IIl. App. 3d at 9, 754
N.E.2d at 487. The opinion does not specify what, if any, proceedings occurred after the
court found the respondent to be a sexually violent person.

142 Therespondent argued on appeal that the court abused itsdiscretion by not continuing
the proceedings to obtain more information related to the most appropriate placement for
him. Inre Detention of Tittlebach, 324 11l. App. 3d at 12, 754 N.E.2d at 489. The Second
District found that the trial court had sufficient information before it to make the
determination, and therefore concluded that no abuse of discretion had occurred. Inre
Detention of Tittlebach, 324 11l. App. 3d at 13, 754 N.E.2d at 489-90.

143 Before reaching this conclusion, the court noted that it was declining to follow the
Third District'sdecisionin Winterhalter. The court explained that although the Winterhalter
court "held that the trial court is required to conduct a hearing before entering its
commitment order," appeals courts "are not bound by the decisions’ of other appellate
districts. Inre Detention of Tittlebach, 324 1ll. App. 3d at 12-13, 754 N.E.2d at 489. We
note that it is not entirely clear whether the court meant that a hearing is not required at all
or simply that a separate hearing is not required. Because theissueraised by the respondent
there was whether thetrial court erred infailing to continue the matter, we believe the latter
interpretation appears morelikely. However, to the extent the statement can be read to mean

that no hearing isrequired, wefind it unpersuasive and choose not to follow it. Asthe Third
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District correctly stated in Winter halter, the statute expressly requiresthetrial court to enter
acommitment order "pursuant to a hearing” held after the respondent has been adjudicated
to be asexually violent person. Winterhalter, 313 I1l. App. 3d at 980, 730 N.E.2d at 1165;

see 725 ILCS 207/40(b)(1) (West 2008).

144 Thus, theissue before usisnot whether thetrial court was required to hold a hearing,
but whether the court complied with the statutory requirement that it do so. In response to
the respondent'sargument that the court below did not hold adispositional hearing, the State
argues that (1) thereis a split of authority among Illinois courts on the issue of whether a
hearing isrequired and (2) the respondent received an adequate di spositional hearing because
he had the opportunity to present additional evidence or arguments had he chosen to do so.
We reject both of these arguments.

145 Insupport of itscontention that thereisasplit of authority on theissue, the State cites
In re Detention of Tittlebach. As previously discussed, we do not read the In re Detention
of Tittlebach decision as holding that no hearing is required. We aso note that, at ora

argument, the State acknowledged that a hearing is necessary.

146 We aso disagree with the State's assertion that the respondent was given an
opportunity to present evidence and arguments related to appropriate placement. Once the
court determined that the respondent wasasexually violent person, the State's attorney noted
that the court could either continue the proceedings or proceed directly to the dispositional

phase. The court stated that a continuance was not necessary because it felt that it had
enough information before it to find that placement in a secure facility was the most
appropriate setting for the respondent. The court immediately went on to inform the
respondent that a written order would be entered to that effect.

147 Thisprocedure standsin stark contrast to what occurred in both Winterhalter and In

re Detention of Varner. In both of those cases, the parties were given the opportunity to

16



present additional evidencedirectly related to the question of themost appropriate placement
for the respondents. In addition, in both cases, the parties actually presented arguments
related to this question. Here, there was no substantive discussion of the question of
placement at all and no real opportunity for either party to provide any input on the matter.
We acknowledge that the respondent made it difficult for the court. As we discussed at
length earlier, he refused to participate in any aspect of thetrial, telling the court repeatedly
that he was not an attorney. Nevertheless, the legislature expressly provided that the court
must hold some sort of hearing to consider the question of appropriate placement once
finding that the respondent is a sexually violent person. That did not occur in this case, and
the cause must therefore be remanded to allow consideration of the placement issue.

148 We conclude that the court erred in failing to hold a dispositional hearing in this
matter; however, we find no other errors in the court's rulings. We therefore affirm the
judgment finding the respondent to be asexually violent person, but we reversethejudgment

ordering him committed to a secure facility, and we remand for a dispositional hearing.

149 Affirmed in part and reversed in part; cause remanded for further proceedings.
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