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ORDER

1  Held: Thetria court erredin dismissing thedefendant'spostconviction petition at the
second stage because the allegations contained in the petition, viewed in
conjunction with the trial record, made a substantial showing that the
defendant was denied the effective assistance of counsd.

2 Following ajury trial, the defendant, Melvin Coyle, was convicted of two counts of

predatory criminal sexual assault of achildfor actsinvolvingtheinsertion of "an object” into

the anus and vagina of H.J., who was seven months old at thetime. The defendant filed a

motion for anew trial. Hethen filed amotion to continue the motion for anew trial and an

amended motion for anew trial alleging that H.J.'s mother came to defense counsel's office

and gave information that contradicted some of her trial testimony. The motion was heard

and denied. The defendant was sentenced to 20 years' imprisonment on each count, with the

sentences to run consecutively. The defendant filed a motion to reduce or reconsider

sentence, which was denied.



13  Thedefendant appealed, alleging that he was not proven guilty beyond a reasonable
doubt and that thetrial court erred by refusing to grant a continuance to allow him to present
further evidence that akey witness had committed perjury. On October 26, 2006, this court
affirmed thedefendant's conviction and remanded to thetrial court for an evidentiary hearing
on the defendant's motion for anew trial. People v. Coyle, No. 5-04-0501 (Oct. 26, 2006)
(unpublished order pursuant to Supreme Court Rule 23). Following a hearing, the motion
was denied.

14  Thedefendant filed asecond appeal. The office of the State A ppellate Defender was
appointed to represent him. His appointed attorney filed a motion with an attached
memorandum pursuant to Andersv. California, 386 U.S. 738 (1967), aleging that there was
no merit to the appeal and requesting leave to withdraw. This court granted the State
Appellate Defender's motion to withdraw as counsel, found no error or potential groundsfor
appeal, and affirmed the judgment of the trial court. The defendant filed a pro se
postconviction petition claiming actual innocence and i neffective assistance of counsel. The
State filed a motion to dismiss. Following a hearing, the court granted the State's motion.
The defendant filed a timely appeal arguing that the trial court improperly dismissed his
petition without an evidentiary hearing and that he was denied reasonable assistance of
counsel during his postconviction proceedings. We reverse the dismissal of the petition at
the second stage of the postconviction process and remand for an evidentiary hearing.

15 BACKGROUND

16  OnJduly 2, 2002, the defendant was charged with predatory criminal sexual assault of
achildfor allegedly placing an object in H.J.'svagina. On July 18, 2002, the indictment was
amended to add a count of predatory criminal sexual assault of a child aleging that the
defendant committed an act of sexual penetration by placing an object in H.J.'s anus.

17 On October 20, 2003, and January 15, 2004, there were hearings regarding the



defendant’'s request to subpoena records from the Department of Children and Family
Services (DCFS). Thedefendant sought to review recordsrelating to an openinvestigation
of sexual abuse at the home where H.J. resided with her parents and extended family.
Defense counsel stated that H.J.'sfather'sminor brother, Richard, Jr., had beenremoved from
the home for sexually abusing hisminor brother, Michael. Defense counsel argued that the
investigation was rel evant because H.J. was only at the defendant's home for babysitting for
afew hours, while shelived in the other household. Defense counsel stated that he wanted
tofind outif Richard, Jr., wasremoved from the housefor sexual penetration, if he was out
of the house at the time of the incident with H.J., and, if so, if there were visits to the home
and under what terms. Defense counsel stated that H.J.'s maternal grandmother and the
defendant'swife, Linda Coyle, gave him aletter that indicated that the homewhere H.J. was
residing was also under investigation for another suspected incident of sexual abuse or
molestation. Defense counsel argued that the investigation was relevant to the defendant's
opportunity to explore possible defenses open to him in the case. The court ruled that the
defense attorney and the State should be allowed to view the DCFS records to determine if
any of the records would be discoverable for the purposes of this criminal matter.

18 At ahearing on January 23, 2004, defense counsel reported to the court that after
reviewing the DCFS records, it was clear that Richard, Jr., was not living in the household
in July 2002, when H.J. was assaulted. Defense counsel argued that even though the police
were aware that DCFS had an open file on sexual molestation at the home where H.J.
resided, they never interviewed anyone in that household. He stated that he felt he had the
right to ask both the police and DCFS why they never questioned the members of the
household where H.J. resided. The State argued that if defense counsel was allowed to
inquire why the police did not investigate anyone living in the trailer where H.J. resided, it

should be able to ask the police if they focused on the defendant because there was an open



investigation into whether he abused his 15-year-old stepdaughter. The court stated that in
order to "keep it afair playing field," it would allow defense counsel to question why police
did not investigate the family memberswho resided with H.J. but would also allow the State,
in rebuttal, to ask why the police focused on the defendant.

19 Atahearing on February 2, 2004, the court ruled on the parties motionsin limine.
The court prohibited both counsel from introducing evidence at trial that the defendant had
no prior criminal convictions, that DCFS had investigated Richard, Jr., for committing an act
of sexual penetration against Michael, that the biological maternal grandfather of H.J. was
convicted of aggravated criminal sexual abuse against his daughters Elizabeth and Pamela,
who is H.J.'s mother, that the defendant failed a polygraph with the Illinois State Police
polygraph examiner, and that the defendant all egedly mol ested Pamelawhen shewasachild.
The parties agreed that if either side wanted to introduce the fact that the defendant was
being investigated for sexual abuse of his stepdaughter, they would approach the bench to
argue the merits.

110 Thematter proceeded to ajury trial on February 4, 2004. The facts surrounding this
case are fully discussed in People v. Coyle, No. 5-04-0501 (Oct. 26, 2006) (unpublished
order pursuant to Supreme Court Rule 23) (Coyle ), and will be repeated here only as they
relate to the issues raised in the instant postconviction petition.

111 Atthejurytria, Pamelatestified that sheisondisability for "beingin special ed.” She
stated that the defendant is her stepfather. She testified that on June 28, 2002, she had to
work so she made arrangementswith her mother, Linda Coyle, to watch H.J. She stated that
shelived in atrailer with H.J., her husband Christopher, who isH.J.'sfather, her mother-in-
law, and Christopher's siblings Michael, Jacob, Richard, Jr., Debbie, and Christina. She
stated that before she dropped H.J. off at her mother's home, she changed her diaper. She

said there was no rash or any blood in her genital area. When she arrived at Linda's house,



she handed H.J. to Linda. When she finished working, she went back to her mother's house
to pick up H.J. Pamela stated that as soon asthey arrived home, she took H.J. out of her car
seat and laid her in her crib. Shetestified that H.J. woke up screaming and crying. Pamela
then changed her diaper. Pamelanoticed alittlebit of blood in the diaper and H.J. tightened
up her legsand screamed. After she changed her diaper, Pamelatook H.J. into Christopher's
mother's bedroom. They played alittle, then Pamelatook H.J. back to her bedroom and put
her to sleep in her crib.

112 Pamela testified that the next morning between 8 and 10 am., H.J. woke up
screaming, and Pamela picked her up and fed her. Christopher started to get a bath ready.
When hewasundressing H.J., henoticed someblood in her diaper. Pamelatestified that they
decided to take H.J. to the hospital after her bath. At around 2 p.m. they took H.J. to Alton
Memorial Hospital. She stated that from the time she brought H.J. home from her mother's
house until thetime shetook H.J. to the hospital, H.J. was never | eft alone with anyone other
than her and Christopher. She stated that later that day, she and H.J. went with a police
officer to Cardinal Glennon Hospital. Pamela testified that since this incident there have
been no more bloody diapers. She stated that when the police officer dropped her and H.J.
off after the hospital visit, he did not speak to anybody except her and Christopher.

113 Dr. Patrick Masching testified that he is an emergency room physician at Alton
Memorial Hospital. He stated that on June 29, 2002, he examined H.J. He stated that, in his
records, he noted that her perirectal area was slightly pink and that there was blood in the
anus. He also noted avery small fissure of the rectal area.

114 ChrisJohnson, a police officer for the City of Wood River, testified that on June 29,
2002, the police department was contacted by Alton Memorial Hospital about a possible
sexual assault. At 6:10 p.m., he went to H.J.'s home and met with her parents. It was

determined that H.J. should be taken to Cardinal Glennon Hospital for an examination.



Officer Johnson stated that he took H.J. and her mother Pamela to Cardinal Glennon
Hospital. After the hospital examination, Officer Johnson took Pamela and H.J. home and
he spoke to H.J.'s father Christopher. He did not interview anyone else at the residence.
115 Dr. Ashe Kumar-Veeraswamy, a pediatric emergency medicine fellow at Cardinal
Glennon Hospital, and Dr. Faye Doerhoff, assistant professor of pediatrics at Cardinal
Glennon Children's Hospital, testified that they jointly examined H.J. in the evening of June
29, 2002. Both doctors testified that H.J. did not have a diaper rash. Dr. Kumar-
Veeraswamy stated that H.J. had a 5-millimeter tear at the area of the posterior fourchette,
some bruising to her hymenal ring, and a2-millimeter tear at thetop of her anal opening. Dr.
Doerhoff testified that H.J. had a blue tinge to her hymen, a red tear at the posterior
fourchette, and a small tear in the anal opening. Both doctors testified that the injuries
occurred within 24 to 48 hours of H.J. presenting at the hospital. Dr. Kumar-V eeraswamy
stated that, within areasonable degree of medical certainty, it was her opinion that H.J. had
been sexually abused. Dr. Doerhoff testified, " These are thefindingswewould expect to see
on someone who sustained an injury from inappropriate touching becauseit is so focused on
avery small areathat usually is covered." Both doctorstestified that there was no evidence
of semen or pubic hairs.

116 LindaCoyletestified that sheismarried to the defendant. She stated that on June 28,
2002, Pamela brought H.J. to her house around 4:30 p.m. Linda stated that she sat on the
couch with H.J. for awhile, then H.J. became fussy so she changed the baby's diaper. This
was the only time she changed H.J.'s diaper that evening. Lindatestified that H.J.'s bottom
was "severely red from front to back.” She did not see any blood in the diaper or any type
of injuriesto H.J. Linda stated that after changing H.J.'s diaper, she took the baby back to
the couch and watched television. The defendant came home at around 5:30 p.m. Linda

stated that H.J. fell asleep in the swing at around 6:30 p.m. The defendant and Linda ate



dinner, and when she was cleaning up, her daughter Elizabeth arrived. Lindatestified that
Elizabeth stayed until about 9:30 or 9:45 p.m. Linda stated that once Elizabeth |eft, she sat
on the couch and watched amovie. Linda stated that H.J. woke up and she picked her up
from the swing and laid her in the playpen, where she fell back to sleep. Linda stated that
she sat back down on the couch and watched a movie until Pamela arrived at 10:30 p.m. to
pick up H.J. Lindatestified that she did not fall asleep during the time she babysat H.J. She
stated that the defendant never touched H.J.
117 Officer Johnson testified that, when he interviewed Linda on July 1, 2002, she told
him that she did not fall asleep or go to the bathroom while caring for H.J. He stated that
Lindareturned to the police station on July 2, 2002, and asked to speak to detectives because
she had forgotten to include some factsin her initial statement. Officer Johnson stated that
Lindatold him that she forgot to mention that her daughter Elizabeth had been at her house
for 30 to 45 minuteswhile shewascaring for H.J. Officer Johnson stated that Lindatold him
that after Elizabeth left, shefell asleep on the couch with the defendant lying next to her and
was awakened by dogs barking when Pamela came to pick up H.J. Lindadenied telling the
police that she fell asleep.
118 During asidebar, defense counsel stated that he wanted to ask Officer Johnson who
else he interviewed who might have had contact with H.J. from the time she left the
defendant's home until shewent to Alton Memorial Hospital the next day. The State argued
that if defense counsel asked if he interviewed each member of the household where H.J.
lived, it should be allowed to ask Officer Johnson why he did not interview these people.
Defense counsel asserted that:

"I think it violates Fifth Amendment rightsto be on trial for two separate cases here

on these proceedings, and | mean, | don't care if heisunder investigation for another

case or not, you don't just not interview people that the child was around for 12 hours



the next day. It'san elimination of suspects.”

The court responded:
"Y ou play the hand you're dealt. Y ou do not get to pick what evidence isin a case.
Okay? Theevidenceiswhat itis. If you'rethrowing out therethat the officer was not
properly investigating this case, they can come back with why. It'salevel playing
field. Now we don't know what the officer is going to say. You're saying that then
you can say why didn't you interview so and so, why didn't you interview so and so,
and why didn't you interview witness one, two and three, and they can't ask him why.
They haveto sit here and be mute asto why, and the question is left out there that the
jury isleft with isthey didn't investigate these people and they don't know why. Y ou
don't believe that would be prejudicial to the State? We had anarrow areawe had to
follow in evidence, but trials don't always go that way. If you want to ask the
guestion, | stated alot of times before, that if you wanted to ask those questions and
delveinto that area, that they would be able to explain why. We don't know what the
officer isgoing to say. "

Defense counsel did not ask Officer Johnson why hedid not interview the peopleliving with

H.J. at the time of the sexual abuse.

119 Christopher Jones, H.J.'s father, testified that on June 29, 2002, he changed H.J.'s

diaper and it was bloody. He stated that prior to that incident, he had never seen blood in

H.J.'s diaper and that there had been no problems with the child's genitalia, buttocks, anus,

or vagina.

120 Elizabeth Arnoldtestified that sheisthe defendant's stepdaughter and Pamela's sister.

She stated that on June 28, 2002, she went to the defendant's house at around 6 or 7 p.m. and

left around 9 or 10 p.m. She stated that H.J. was asleep the entire time she was at the house

and that she never saw the defendant touch her. She stated that Lindawas awake the entire



time she was there.

121 Thedefendant testified that he arrived home at about 5:30 p.m. on June 28, 2002. He
stated that he went to Kentucky Fried Chicken to pick up dinner and, when he returned,
Lindawas caring for H.J. She changed H.J.'s diaper, and the defendant threw it away. The
defendant held H.J. while Linda prepared a bottle. When the bottle was prepared, the
defendant handed H.J. back to Linda, who fed and rocked her. Lindaput H.J. in the swing,
where shefell asleep. He stated that he did not hold H.J. any other timethat evening and that
he did not touch her inappropriately. He said that Elizabeth came over and stayed 1%2to 2
hours. He stated that Linda was awake this whole time. The defendant testified that after
Elizabeth |eft, hewastired, and he and Lindalaid down on the couch. He stated that he must
have fallen asleep because the next thing he knew, Pamelawas standing at the door holding
H.J. The defendant testified that, to his knowledge, Lindadid not fall asleep the entiretime
she was babysitting.

7122 Officer Johnson testified that he interviewed the defendant on June 29, 2002, and on
July 1, 2002, and that the defendant never mentioned that Elizabeth stopped by the house on
June 28, 2002. Officer Johnson also testified that the defendant told him in the original
interview that he did not change H.J.'s diaper and he never saw Linda change her diaper.
Additionally, Officer Johnson said that the defendant never mentioned holding H.J.

123 The jury found the defendant guilty of predatory criminal sexual assault of achild
involving anal penetration and guilty of predatory criminal sexual assault of achildinvolving
vaginal penetration.

124 On March 5, 2004, the defendant filed a motion for a new trial aleging numerous
errors. The defendant argued that the court's ruling restricting the defendant's ability to
inquire about any DCFSinvestigationsin the homeinwhich H.J. resided unfairly prejudiced

him. Hefurther argued that he was unfairly prejudiced by the court's erroneous rulings that



defense questions of certain witnesses "opened the door” to the State's redirect or recross
examination concerning the defendant’s status as a suspect in a separate sexual assault. On
May 25, 2004, the defendant filed a motion to continue the hearing on the motion for anew
trial aleging that on May 17, 2004, Pamela appeared at the defense counsel's office
unannounced and told his staff that she had information which contradicted some of her tria
testimony. Defense counsel stated that on May 18, 2004, he met with Pamelaand determined
that good cause existed for allowing the motion to continue.

125 On May 25, 2004, there was a hearing on the motion to continue. Defense counsel
told the court that Pamela cameto his office and delivered awritten statement. He later met
with her and learned that she was now stating that she had noticed blood in H.J.'s diaper
earlier in the week before H.J. went to the defendant's home. The court asked why Pamela
was not present. Defense counsel explained that she had separated from Christopher, was
living with Linda, and feared for her safety. The State argued that Elizabeth brought Pamela
to defense counsel's office both times, that Lindawas present in the courtroom, and that the
family could have brought Pamelato court. It argued that Pamelachanged her story because
she was going through a divorce and had to depend on Linda and Elizabeth, who both
believed in the defendant's innocence. The State asserted that the reason the family did not
bring Pamela to court was because she was not "going to perjure herself on the witness
stand." The court denied the motion for a continuance.

126 The court then heard the motion for a new trial. Two exhibits were admitted into
evidence. Thefirst wasamemorandum from defense counsel's secretary, Sandy, regarding
ameeting with Elizabeth and Pamelaon May 17, 2004. Sandy wrote that Elizabeth advised
her that Pamela wanted to make a statement that the defendant did not abuse H.J. Sandy
advised them that she needed to contact defense counsel. She phoned him, but he was in

court so she left amessage. Sandy scheduled a time when they could return to speak with

10



defense counsel. Sandy wrote that Pamela advised her that she had taken H.J. "to the
emergency room on one or more occasions subsequent to [the defendant's] arrest, because
the sexual abuse of [H.J.] had continued after [the defendant] was in custody.” (Emphases
in original.) Sandy noted that Pamela said the hospital reported the abuse to DCFS and
Elizabeth stated that she had documentation from DCFSregarding the emergency roomvisit
in her car. Sandy wrote that Pamelasaid she was not contacted about thetria until two days
before it started and that she tried to tell the State that the defendant was not guilty but was
told "it didn't matter, and if she were to testify to that, it would only make the trial longer."
Elizabeth handed Sandy awritten statement that Pamela confirmed she prepared. A copy of
the statement was attached to Sandy's memorandum.
127 Pamelas handwritten statement was dated May 17, 2004. Her statement read as
follows:
"Thisiswhat happened Friday night when | went to pick my daughter up from my
mom|[‘]s house[.] [S]he was acting kind of funny and that whole week | did see a
[little] blood in her stool. But | was scared to say anything. I'm alittle scared to say
anything now [bjut | am. I'm [afraid] of [getting] killed for this or losing my kids.
My lawyer lied to me though saying if | do thisshe'll help me get aplace and ajob][.]
| feel so used by peopleand so [lonely]. [H.J.] did[scream] and cry that Friday night
also. And [ever since the defendant] went to jail that night the next day [Michael]
kept on trying to kill [H.J.] [putting] arope around her neck and | start finding cuts
on her and his mom let him hit her in the head. He also [tried] killing the onein my
[stomach] by trying to step on me while | was sleeping. Good thing I moved when
| did. [Ever since] | got into this [family] my life been going down hill. Now that |
want out hewon't let me. But on that Saturday [ morning] therewas more blood in her

diaper than yesterday[']s. Fridays look like the rest of the day | seenit. | [tried]

11



telling [the State] that but [nobody] wanted to listen[ ] to me. I'll [write] more later.”

(Misspelled words are corrected in brackets.)
128 Thesecond exhibit admitted into evidence wasacopy of the notes Sandy took during
defense counsel'smeeting with Pamela. 1nthememorandum, Sandy wrotethat Pamel astated
that shetold the State, prior to trial, that she did not believe the defendant had abused H.J.
because H.J. "[c]ontinued to hurt in the genital area after” the defendant was in custody.
Pamelatold defense counsel that the State advised her not to change her testimony. Sandy
wrote that Pamela told her that Michael put a rope around H.J.'s neck, tried to step on
Pamela's stomach when she was pregnant in an effort to kill the baby, and had abused other
children related to him by touching them and being mean to them. Michael lived with H.J.
at the time of the abuse. Sandy noted that Pamela had stated, "There had been blood in
[H.J.'s] diaper the week preceding the night that [the defendant] allegedly abused [H.J.].
Friday[']s diaper had not been any worse than any other diaper the preceding week, but
Saturday's diaper was 'bad.' " Sandy wrote that Pamela told her: "[H.J.] was taken to the
Emergency Room on one other occasion after [the defendant] was arrested, because there
were signs of abuse. This occurred approximately one week to one month prior to [the
defendant's] trial. At thistime Pam & [Christopher] were still residing with [ Christopher's]
family (including Michael) at Beck's Lode." Sandy wrote that Pamela stated that she was
currently living with her friend Tony, that she saw Linda once or twice per week, and that
she had not been pressured by Lindainto giving this statement.
129 Defense counsel told the court that Elizabeth brought Pamelato his office both days.
Defense counsel pointed out that Pamel a'sletter and statement to him that she had seen blood
in H.J.'s diaper the week before June 28, 2002, was contrary to her trial testimony that she
had never seen blood in H.J.'sdiaper before she picked her up from the defendant's house on

that date. He argued that Pamela knew this evidence yet chose not to shareit with the court,

12



investigators, or the police who interviewed her about the incident. He stated that Pamela
was fearful of Christopher's family when she came to his office, and she had indicated that
fear in her letter. He argued that the information Pamela was disclosing was sufficient
grounds for anew trial.

130 The State argued that Pamela was not a key witness in its case. It argued that the
injuries sustained as testified to by the physicians were the key evidence in the case. The
State argued that Pamela is going through a divorce and "the only way she can get back to
her family isto say" that the defendant did not abuse H.J. It argued that Pamela's statement
was not credible and did not warrant anew trial. Defense counsel stated, "1 don't think there
was ever awhole lot of doubt in the jury's mind as to this child being injured.” He argued
that the key point was when the bleeding started and where the child was at the time it
started. Defense counsel went on to argue that the information that Pamelagave him related
tothecourt'sruling restricting hisability toinquire about investigationsin the homeinwhich
H.J. resided, and therefore, the ruling prejudiced the defendant.

131 Defense counsel further argued that the court ruling prohibiting the defendant from
inquiring into any policeinvestigation of the peoplein the household where H.J. resided was
not rationally related to whether the defendant faced charges in a separate case. The State
pointed out that the court had informed defense counsel that if he wanted to get into why the
police did not talk to all of the people living in the trailer with H.J., the police might have
stated that they concentrated on the defendant because of the charges against himinvolving
his stepdaughter. Defense counsel argued that the fact that the defendant was under
investigation for another case of sexual abuse was not an excuse for the police failing to
investigate the people who lived with H.J.

132 Thecourt ruled that "there was other significant testimony that resulted in the verdict

besides the testimony of PamelaJones.” It denied the motion for anew trial. The court then
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continued with the sentencing hearing. The defendant was sentenced to 20 years
imprisonment in the Department of Corrections for each count, with the sentences to run
consecutively.

133 OnJune 24, 2004, the defendant filed a motion to reduce or reconsider his sentence.
The motion was argued and denied. The defendant appealed. On October 26, 2006, this
court filed an unpublished order Coyle I. This court found that, when viewed in the light
most favorable to the defendant, the evidence adduced at trial was sufficient to establish the
defendant'sguilt beyond areasonable doubt. Thiscourt also examined the defendant'sclaim
that thetrial court abused its discretion by denying his motion to continue, because by doing
so, the court deprived him of his opportunity to explore, at an evidentiary hearing, whether
Pamela perjured herself at trial. Thiscourt found that thetrial court did abuse its discretion
by not granting the defendant's motion to continue in order to have an evidentiary hearing.
The court found that the issue of when the blood wasfirst observed in H.J.'sdiaper was key
toimplicating the defendant inthe crimesand that Pamel astestimony, that she noticed blood
in the baby's diaper only after picking her up from the defendant's residence, made him the
most likely suspect. The court noted that if the police had known that Pamela had noticed
blood in H.J.'s diaper prior to H.J. being in the defendant’s presence, the list of potential
suspectswould haveincluded everyonewho might have had contact with H.J. inthe 48 hours
prior to her medical examination. The court further noted that the police never investigated
theindividualsliving in the trailer with H.J. and they never found or examined any of H.J.'s
diapers from the period preceding June 29, 2002, to establish whether the abuse occurred
prior to the defendant's contact with H.J. The court held, " Given the circumstances of this
case and the fact that the defendant was convicted on little more than his opportunity to
commit thecrimes, itiscrucial that thetrial court investigatethe claimsraised by thevictim's

mother to ensure that the abuse is not continuing and that the time line set out at thetrial is
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indeed accurate.” Coylel, No. 5-04-0501, order at 10. The court remanded the causeto the
trial court to conduct an evidentiary hearing on the defendant's motion for anew trial.

134 OnJduly 12, 2007, thetria court conducted an evidentiary hearing on the defendant's
motion for a new trial. Pamela testified that H.J. had been adopted by another family.
Pamelatestified that Linda, Elizabeth, and her grandmother, Nellie Forest, pressured her into
going to defense counsel's office and telling him that she had found blood in H.J.'s diaper
prior to the time she left H.J. at the defendant's house. She admitted that she told defense
counsel that Michael "had been mean and done things to [H.J.]" and that she was not
pressured into saying that. Shetestified that Michael wasaround H.J. inthe daysbefore June
28, 2002. Pamelaacknowledged that she told defense counsel that she had taken H.J. to the
emergency room after the defendant had been arrested and that the hospital staff found that
H.J. had vaginal bruising and tearing. She stated that she did not remember where she
resided when this occurred. She stated that DCFS became involved and warned her to stay
away from Linda. The letter that Pamela wrote dated May 17, 2004, was admitted into
evidence. She stated that she was pressured into writing the letter by Linda, Elizabeth, and
Nellie and that they told her what to write and if she did not write it, she would not have a
placeto live. She stated that they threatened her and that she was scared of them. Pamela
testified that she did not remember where she resided when she wrote theletter, but that she
and Christopher were still together. Pamelatestified that shewent to defense counsel'soffice
with her sister Elizabeth and that Elizabeth was there to make sure she "said what wasin the
letter.” She stated that she found out about the hearing on the motion for anew trial through
Elizabeth. She said that Elizabeth told her that if she did not stick to what she wrote in the
letter she might gotojail. Pamela stated that the testimony that she gave at the defendant's
trial was the truth. The court denied the motion for anew trial.

135 Thedefendant appealed. The Office of the State Appellate Defender filed a motion

15



with an attached memorandum pursuant to Anders v. California, 386 U.S. 738 (1967),
alleging that there was no merit to the appeal and requesting leave to withdraw as counsel.
On September 18, 2008, this court filed an unpublished order, People v. Coyle, No. 5-07-
0447 (Sept. 18, 2008) (unpublished order pursuant to Supreme Court Rule 23) (Coyle I1).
The court examined the entire record on appeal and found no error or potential grounds for
appeal. It granted the State Appellate Defender's motion to withdraw as counsel and
affirmed the judgment of thetrial court. The court found that the newly discovered evidence
upon which the defendant's amended motion for anew trial was based consisted of Pamela's
statementsto defense counsel that she had seen blood in H.J.'sdiaper on two occasionswhen
the defendant had no access to her. The court noted that at the evidentiary hearing on the
motion, Pamelarepudiated her statementsto defense counsel, stating she had been pressured
into making those statementsby family membersto whom shefelt behol den becausethey had
given her aplacetolive. Thecourt held, "Under these circumstances, we cannot say that the
trial court abused its discretion in finding that the defendant failed to meet his burden of
rebutting the presumption that the verdict was correct and that the new evidencewould likely
change the result of thetrial." Coylell, No. 5-07-0447, order at 5.

136 OnMarch 6, 2009, thedefendant filed apro se postconviction petition alleging actual
innocence and ineffective assistance of counsel during remand for an evidentiary hearing.
He argued that the record revealed the presence of individuals, including registered sex
offenders, who had accessto and contact with H.J. before and on June 28, 2002. Heincluded
citations to the record. He argued that his counsel unreasonably failed to investigate those
individualswho had contact with H.J. prior to and on June 28, 2002. The defendant further
argued that hisdefense counsel could havelocated and subpoenaed witnesses such as Linda,
Nellie, and Elizabeth. He asserted that defense counsel neglected tointerview these potential

witnesses who had material information that could have impeached Pamela's alegations of
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changing her recantation dueto threats. Finally, the defendant argued that hewas prejudiced
by defense counsel's failure to investigate and order subpoenas and DNA testing. The
defendant attached an affidavit from Elizabeth stating that she did not pressure, threaten, or
harass Pamela to write the letter and that the only people present when Pamela wrote the
letter were Pamelaand herself. Elizabeth wrote that Pamelawrote the | etter of her own free
will and that she went to defense counsel's office of her own freewill. Elizabeth stated that
Pamelatold her that she thought Michael sexually abused H.J. and that she did not think it
was the defendant.

137 Anattorney was appointed to represent the defendant. On January 12, 2010, the State
filed a motion to dismiss the defendant’s postconviction petition, arguing that the facts and
issues raised in the defendant's petition had been raised directly or indirectly before the
appellate court and denied. The State asserted that no new facts or issues were presented
which raised the gist of a constitutional claim, and therefore the defendant’s petition was
patently without merit and frivolous. On February 22, 2010, the State filed an amended
motion to dismissarguing that defense counsel's performancedid not fall below an objective
standard of reasonableness.

138 On May 25, 2010, defense counsel filed a certificate under 1llinois Supreme Court
Rule 651(c) (eff. Dec. 1, 1984) stating that he had consulted with the defendant, examined
therecord, and madeall the necessary amendmentsto the defendant's postconviction petition.
Counsel did not amend the defendant's postconviction petition.

139 On May 25, 2010, the court heard the State's motion to dismiss the defendant's
postconviction petition. The State argued that the defendant'sclaim that hisactual innocence
could be proved through the use of DNA testing had been reviewed on appeal and denied,
and that the State A ppellate Defender had submitted a motion stating that there was no merit

to this argument and requesting to withdraw. Furthermore, the State asserted that it had
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checked with the Wood River police department, and any evidence from the file had been
destroyed, so there were no items with DNA that could be tested. The State further argued
that defense counsel's performance did not fall below the standard of reasonableness and
there was no argument to be made that he had been prejudiced in any way by the assistance
that he received from counsel either at trial or during any of the posttrial matters. The State
argued that there were no new facts or issues raised that supported a constitutional claim.
Defense counsel argued that the defendant's counsel on remand had only called Pamelain
regard to the inconsistent statements and had failed to call other potential witnesses. The
court granted the State's motion to dismiss, finding that no factual basis was offered to
support the postconviction petition's conclusionsand contentions. It held that, asto theissue
of DNA testing, the matter was presented at trial and on appeal. It found that the evidence
was destroyed, so there was no ability to conduct tests and found no fault in the manner of
earlier testing. The court held that defense counsel was not ineffective. The defendant filed
atimely notice of appeal.

140 ANALYSIS

141 Thedefendant arguesthat thetrial court erredin granting the State'smotion to dismiss
his postconviction petition because heis entitled to an evidentiary hearing on his claim that
defense counsel failed to investigate, interview, or subpoena witnesses who also had the
opportunity to commit the crimes.

142 The Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1 to 122-8 (West 2008))
provides an opportunity for a defendant to assert that his conviction was the result of a
substantial deprivation of his constitutional rights. Peoplev. Edwards, 197 1I. 2d 239, 243-
44 (2001). In postconviction proceedings, the adjudication of the postconviction petition
follows athree-stage process. Edwards, 197 I1l. 2d at 244. At thefirst stage, thetrial court

must review the postconviction petition within 90 days of its filing and determine whether
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itis"frivolousor is patently without merit." 725 ILCS 5/122-2.1(a)(2) (West 2008). If the
petition isnot dismissed at thefirst stage, the State shall either answer or moveto dismissthe
petition. Peoplev. Coleman, 183 Ill. 2d 366, 379 (1998). At adismissal hearing, the trial
court may not engagein any fact-finding because al well-pleaded factsareto betaken astrue
at this point in the proceeding. Coleman, 183 Ill. 2d at 380-81. "A petition that is not
dismissed at the first or second stage advances to the third stage, at which an evidentiary
hearing is held." People v. Ramirez, 402 I1l. App. 3d 638, 641 (2010). "Although a post-
conviction petitioner is not entitled to an evidentiary hearing as a matter of right, this court
hasrepeatedly stressed that ahearing isrequired whenever the petitioner makesasubstantial
showing of aviolation of constitutional rights.” Coleman, 183 Ill. 2d at 381.

143 If apostconviction petition isdismissed at the second stage, areviewing court should
employ plenary review and may substituteitsjudgment for that of thelower court. Coleman,
183 111. 2d at 388-89.

144 Theallegations set forth in the defendant's postconviction petition involve claims of
ineffective assistance of counsel. Claims of ineffective assistance of counsel are reviewed
under thetwo-part test established in Strickland v. Washington, 466 U.S. 668 (1984). People
v. Curry, 178 11l. 2d 509, 518 (1997). Based on the second stage procedural posture of the
instant case, therelevant question issimply whether the alegations contained in the petition,
viewed in conjunction with the trial record, make a substantial showing that the defendant
was denied the effective assistance of counsel. Coleman, 183 11l. 2d at 381. To prevail on
aclaim of ineffective assistance of counsel under Strickland, a defendant must show both
that counsel's performance fell below an objective standard of reasonableness and that the
deficient performance prejudiced the defendant. Strickland, 466 U.S. at 687-88. To prove
that defense counsel's performance was deficient, the defendant must show that the record

demonstrates that his attorney did not provide effective assistance of counsel based on
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prevailing professional norms. Peoplev. Gordon, 378 I1l. App. 3d 626, 639 (2007).
145 Thedefendant allegedin hispostconviction petitionthat trial counsel failedto conduct
an adequateinvestigation into the peoplewho resided with H.J. during the period in question.
"Whether defense counsel wasineffectivefor failuretoinvestigateisdetermined by thevalue
of the evidence that was not presented at trial and the closeness of the evidence that was
presented.” People v. Morris, 335 IIl. App. 3d 70, 79 (2002). Attorneys have a duty to
conduct factual andlegal investigationsof all readily availablesourcesof evidencethat might
benefit their clients. Morris, 335 I1l. App. 3d at 79-80. "Thefailureto interview witnesses
may indicate incompetence, particularly when the witnesses are known to trial counsel and
their testimony may be exonerating." Peoplev. Seidl, 177 11l. 2d 239, 256 (1997).
146 Intheinstant case, the evidence at trial was very close. This court noted on direct
appeal that "the defendant was convicted on little more than his opportunity to commit the
crimes.” Coylel, No. 5-04-0501, order at 10. This court stated that:
"It was the mother's testimony that she noticed blood in H.J.'s diaper only after
picking her up from the defendant's residence that made him the most likely suspect.
Had blood been noticed prior to the child being in the defendant's presence, the list
of potential suspects growsto include everyone that might have had contact with the
child 48 hours prior to when the child was examined by the doctors. We note that the
police never investigated the individuals living in the trailer where Pamela resided
with H.J." Coylel, No. 5-04-0501, order at 10.
147 The record reveals that H.J. resided in a three-bedroom trailer with her mother
Pamela, her father, Christopher, Christopher's mother Judith Turner, Judith's husband
Richard Turner, Sr., Christopher's brothers Michael and Jacob, and his sisters Debbie and
Christina. Defense counsel was aware that H.J. resided with her extended family. The

record reflectsthat in 2003, def ense counsel began to question whether someonewhoresided
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with H.J. wasresponsiblefor sexually abusing her. At an October 20, 2003, hearing he asked
to review DCFS records to see if Richard, Jr., who had been removed from the home for
sexually abusing Michael, had any home visits during the time frame in which H.J. was
abused. At ahearing on January 15, 2004, defense counsel told the court that Linda gave
him aletter that indicated that the Jones family, where H.J. was residing at the time of the
offense, was under investigation for suspected sexual abuse or molestation. At ahearing on
January 23, 2004, defense counsel argued that he should have theright to ask the police why
they never investigated any of the people living in the household where H.J. resided. While
defense counsel questioned why the police failed to investigate the individuals who had
contact with H.J. in the 48 hours preceeding her visit to the hospital for sexual abuse, there
isnoindicationintherecord that defense counsel investigated any family member other than
Richard, Jr., who was determined not to have had contact with H.J.

148 After the defendant'strial and while the motion for anew trial was pending, Pamela
went to defense counsel with information that cast doubt on the defendant's guilt. In her
handwritten letter dated May 17, 2004, Pamelawrote that she had seen blood in H.J.'sdiaper
theweek before June 28, 2002. Thiswasprior to thetimethe defendant had any contact with
H.J. Atthe May 25, 2004, conference with defense counsel, Pamelatold him that H.J. was
taken to the emergency room after the defendant was arrested because of signs of sexual
abuse. Pamela and Elizabeth gave defense counsel a computer printout from the lllinois
State Police website regarding a Richard Turner. Richard Turner is listed as a sexually
violent person convicted of indecent liberties with a child and aggravated criminal sexual
abuse. The victim is listed as under the age of 18. There is a handwritten note on the
printout that reads "We believe this is 'Buddy’ Chris Jones's step-dad.” Pamela also told
defense counsel that Michaegl was sexually abused by his stepbrother, that Michael had

abused other children, that Michael stepped on her stomach while she was pregnant in an
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attempt to kill the baby, and that Michael had put arope around H.J.'sneck. At theJuly 12,
2007, hearing on the defendant's motion for anew trial, Pamelatestified that H.J. wastaken
to the emergency room after the defendant was arrested, and the hospital staff told her that
H.J. was bruised and torn in her vaginal area. On direct appeal, this court remanded for an
evidentiary hearing and stressed that "it is crucial that the trial court investigate the claims
raised by the victim's mother to ensure that the abuse is not continuing and that thetimeline
set out at thetrial isindeed accurate.” Coylel, No. 5-04-0501, order at 10.

149 Therecord showsthat defense counsel knew which individuals had accessto H.J. at
the time she was abused, knew that Pamela cast suspicion on two of those individuals, and
knew that H.J. had been examined for another incident of sexual abuse after the defendant
was arrested and had no accessto H.J. The record does not rebut the defendant's claim that
trial counsel failed to interview, subpoena, or otherwise investigate any of the individuals
residing with H.J. at the time of her abuse. The record raises questions of fact as to why
defense counsel did not contact these withesses and whether it was sound trial strategy not
to investigate them.

150 Thedefendant arguesthat defense counsel wasineffectivefor failingto call Elizabeth
at the July 12, 2007, hearing on the defendant's motion for a new trial. At that hearing,
Pamelatestified that shewas "pressured” by Elizabeth into making some, but not all, of the
assertions contained in her written statement recanting her trial testimony. In an affidavit
attached to the postconviction petition, Elizabeth stated that she did not pressure Pamelainto
writing the letter and that Pamela wrote the letter of her own freewill. Elizabeth's affidavit
rai ses questions of fact asto whether Pamelatold thetruth at trial, in her statement recanting
her trial testimony, or in her testimony recanting parts of the recantation.

151 Therecord raisesquestionsof fact asto whether it was sound trial strategy for defense

counsel not to call Elizabeth as awitness at the hearing on the defendant's motion for anew
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trial and not to investigate the peopleresiding with H.J. at the time of the abuse. Therecord
rai ses questions of fact asto whether defense counsel's strategy undermined the defendant's
right to afair trial. At this second stage of the postconviction process, we conclude that
defense counsdl's representation as alleged fails to satisfy the objective standard of
reasonableness required under the deficiency prong of the Strickland test.

152 Wenext addresswhether the prejudice prong of the Strickland test has been satisfied.
To establish prejudice, " [t] he defendant must show that thereisareasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been
different. A reasonable probability isaprobability sufficient to undermine confidenceinthe
outcome." Strickland, 466 U.S. at 694.

153 Defense counsel stated at the hearing on remand that there was never "awholelot of
doubt in the jury's mind" that H.J. was sexually abused. He pointed out that the key issue
concerned when the bleeding started and where H.J. was at the time it started. The jury's
decision rested upon the judgment of the credibility of the witnesses who came before it,
especially Pamela's testimony that she had never seen blood in H.J.'s diaper until June 28,
2002. Pamelalater recanted that testimony and stated she had seen blood in H.J.'sdiaper in
the week preceding June 28, 2002. Pamelatold defense counsel that she did not believe that
the defendant had abused H.J., and she cast suspicion on Michael. At thehearing onremand,
she recanted her recantation. However, at that hearing, Pamela testified that she took H.J.
to the emergency room after the defendant was arrested, at which time the medical staff
found vaginal bruising and tearing. The questions raised by the defendant’s postconviction
petition, in conjunction with Pamela's handwritten letter dated May 17, 2004, Pamela's
statements to defense counsel and his secretary, and Pamela's testimony at the trial and
remand proceedings, raise questions of fact that can only be resolved by consideration of

matters that are outside the record. Asthis court stated in the direct appeal, the defendant
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"was convicted on little more than his opportunity to commit thecrimes." Coylel, No. 5-04-
0501, order at 10. We cannot conclude that defense counsel's failure to investigate the
people living in the trailer with H.J. at the time of the sexual abuse or his failure to call
Elizabeth at the hearing on remand did not affect the outcome of the trial.

154 The allegations of ineffective assistance of counsel satisfy both prongs of the
Srickland test in the context of the second stage of the postconviction process and
demonstrate asubstantial showing of aconstitutional violation. Based ontherecord, wefind
the petition survives second-stage dismissal and should advance to the third stage of the
postconviction process for an evidentiary hearing.

155 TheStatearguesthat I1linoislaw prohibitsconsideration of thedefendant'sclaims that
hisattorney wasineffectiveonremandfor failingto call witnessesbecause hefailed to attach
affidavits from those witnesses showing that they were available to testify and could have
given testimony that would have changed the result of the proceeding. At issue, however,
iswhether the defendant's attorney was ineffective for failing to investigate the individuals
who resided with H.J. a the time the abuse occurred. Under these circumstances, the
affidavit would have to come from counsel, who was alleged to be ineffective. "Failure to
attach independent corroborating documentation or explainits absence may, nonethel ess, be
excused where the petition contains facts sufficient to infer that the only affidavit the
defendant could have furnished, other than his own sworn statement, was that of his
attorney.” Peoplev. Hall, 217 11l. 2d 324, 333 (2005).

156 Section 122-2 of the Act provides that a postconviction petition "shall have attached
thereto affidavits, records, or other evidence supporting its allegations or shall state why the
same are not attached.” 725 ILCS 5/122-2 (West 2008). Affidavits, records, and other
evidence are distinguished from one another in the provision through the legislature's use of

the digunctive conjunction "or." Peoplev. Acosta, 331 11I. App. 3d 1, 5 (2001) (noting that
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section 122-1(c) of the Act distinguishes between three possibilities for the timing of the
filing of apostconviction petition through the use of the digunctive conjunction*or"). Thus,
the allegations in the petition must be supported by the record in the case or by its
accompanying affidavits. Coleman, 183 11l. 2d at 381.

157 Intheinstant case, the defendant's postconviction petition is supported by the record
and an affidavit from Elizabeth. The record contains documents and statements indicating
that H.J. lived with eight others during the 48-hour period surrounding her abuse, that
Michael lived in the trailer and was around H.J. during this period, that Michael put arope
around H.J.'s neck, that Michael had abused other children, that Michael was a victim of
sexual abuse, that Pamelafound blood in H.J.'s diaper in the week preceding June 28, 2002,
and that H.J. had been sexually abused while the defendant wasiin jail. It isclear from the
record that defense counsel was aware of thisinformation. Thereisnothing intherecordto
rebut the defendant's claims that his defense counsel failed to investigate the individuals
residing with H.J. at the time of the abuse. The record and Elizabeth's affidavit provide
adequate documentary support for the defendant's postconviction petition.

158 Thedefendant next arguesthat he was denied reasonabl e assi stance of counsel during
the proceedings on his postconviction petition and requests that the trial court's order
granting the State's motion to dismiss his postconviction petition be reversed and the cause
remanded for athird stage evidentiary hearing. Becausewe arereversing and remanding for
athird stage evidentiary hearing for the reasons previously stated, we need not address this
Issue.

159 CONCLUSION

160 At this stage of the proceeding, taking all well-pleaded facts as true, we find the
allegations of the petition are supported by the record and accompanying documents and

demonstrate a substantial showing of a constitutional violation. For the reasons previously
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discussed, we find this petition should advance to the third stage of the postconviction
processfor an evidentiary hearing. Weemphasizethat wetake no position onthedefendant's
ability to prove his ineffectiveness claim, and we make no determination regarding the
outcome of that hearing. We reverse the judgment of the trial court dismissing the

postconviction petition and remand for an evidentiary hearing.

161 Reversed and remanded with directions.
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