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ORDER

11 Held: The defendant's 20-year sentence for home invasion is affirmed where
testimony from a probation officer indicating that the defendant made threats
to hissister that he was going to hurt or kill people once he was released from
prison was admissible as evidence in aggravation.

12  Thedefendant, Freddie D. Jackson, appeals from a 20-year sentence imposed by the

circuit court of Clay County following the entry of hispleaof guilty for homeinvasion. On

appeal, the defendant argues he was denied afair sentencing hearing because unreliable and

prejudicial hearsay information was presented to the trial court as evidence in aggravation.

For the reasons that follow, we affirm.

13  On February 26, 2009, the defendant was charged by information with one count of

home invasion (720 ILCS 5/12-11(a)(2) (West 2008)), one count of aggravated domestic

battery (720 ILCS 5/12-3.3(a) (West 2008)), and one count of theft (720 ILCS 5/16-

1(a)(1)(A) (West 2008)). On April 8, 2009, the defendant entered an open plea of guilty to



homeinvasionin return for the dismissal of the remaining aggravated-domestic-battery and
theft charges. No agreement was reached with regard to sentencing. The factual basis for
the pleawas stated as follows:

"*** Deputy Spitzner wasdispatched to the sceneat around 3:00 a.m. February
26, 2009, the scene being Kathy Lister's home, which is a mobile home owned by
Kathy Lister solely located at 248 North Second Street NE, Clay City, Clay County,
Illinois, and there he learned of an incident that happened by speaking with thevictim
and Kathy Lister advised him around 3:00 a.m. that day that Freddie Jackson, aman
known to her, had been walking around the trailer knocking on the windows and
doors. Shedid nothing at first thinking he would leave.

He finally woke up her daughter, Breanna, so after she got the child calmed
down, shewent to the door and opened it just acrack and told himto leave, he needed
to leavetherenow. He had no authority to go onto thisproperty. Hethen shoved his
way into the door through the door, held her down with his right hand around her
throat and grabbed with his left hand a knife and repeatedly stabbed her about her
face, elbow and abdomen. He entered this place knowing she was present and he
intentionally caused thisinjury to her on the date and time | mentioned above and he
was not a peace officer acting in the line of his duty and he had no authority to enter
into the dwelling of Kathy Lister.

The extent of theinjuriesresulted in, we have pictures of them, shewas cut on
her, | believeit's her right chin toward the back toward her neck, she was cut in the
abdomen near the navel more than one place and in the elbow, I'm not surewhich arm
that is, andinthe hand. Thisdid result in her being taken to the Clay County Hospital
for medical care and then sent on to St. Louis where she was in the hospital for

severa days.



She was pregnant also at the time of this incident, | think within the first
trimester. I'm not sure of the number of weeks actually."

14  The court accepted the plea and a presentence investigation report was ordered.
15  DuringtheJune 3, 2009, sentencing hearing, the State offered thefollowing evidence
inaggravation. TeraConklin, aClay County probation officer, testified that she prepared the
May 13, 2009, presentence investigation report and the May 21, 2009, addendum to the
report in this case. She testified that the defendant contacted her following the completion
of thereports. According to Conklin, the defendant indicated a desire to contact the victim
to inquire about the welfare of the baby. The defendant is the baby's father. He expressed
concern for the health of the baby, and he revealed that he loved the victim. He indicated
that he had been in contact with his ex-wife, Melissa Rollins, despite the existence of an
active order of protection.
16  Conklin further testified that she spoke to the defendant’s sister, Virginia Tidwell,
twice. Sheinitially contacted Tidwell in reference to the presentence investigation report.
Tidwell subsequently contacted Conklin by telephone and reported that the defendant had
contacted her four or five times within an hour making threatsto her and other people. The
defendant had stated that he was going to start "hurting or killing people" once he was
released. Accordingto Conklin, Tidwell contacted her, but shewasnot in the office and had
to return the call. She testified that the person she spoke to on the telephone was the same
person that she had spoken to originally during the investigation.
17  Kathy Lister, thevictiminthiscase, testified concerning the detail s of the offense and
gave avictim impact statement. She testified that the defendant shoved his way into her
residence. Once he wasinside, he grabbed her neck with both hands and started strangling
her. He removed one hand from her neck and grabbed a knife that he had in his pocket. He

stabbed her twice in the stomach, once on the hand, once on the elbow, and once in the chin.



The defendant knew that she was pregnant with his baby, and one of the abdomen wounds
was in the areawhere she was carrying the baby. She testified that her two daughters were
in the home at the time of the incident. She explained that she suffered physical and
emotional scarring asaresult of theoffense. Sheal so suffered financial |ossbecause shewas
off work for six weeks. The defendant did not present any evidence in mitigation.

18 In argument, the State recommended a sentence of 30 years imprisonment, the
maximum sentence for this offense. The State noted the defendant had the following
criminal history: (1) convictions for assault and battery in 1995 and 2003; (2) a disorderly-
conduct convictionin 1995; (3) domestic-abuse convictionsin 2001 and 2002; (4) disturbing-
the-peace convictions in August 2003, September 2003, and 2006; (5) a conviction for
attempted aggravated battery of a police officer in 2007; (6) a conviction for resisting a
policeofficer in 2008; and (7) abattery conviction in 2008 wherethevictimwashisex-wife.
The State further noted that two of these offenses involved a knife, three of the offenses
included threats and statements made by the defendant that he wanted to kill someone, and
most of the offenses were in a domestic setting. The State pointed out that Lister carried
physical and emotional scars from the incident, that the defendant continued to contact his
ex-wife despite the existence of an active order of protection, and that the defendant wanted
to maintain contact with Lister despite the incident.

19  Thedefenseargued in mitigation that the defendant had been abused by hisfather and
uncle from the time he was a small child and that much of the violence perpetrated by the
defendant in the past was directed toward hisfather, brother, and uncle. The defense noted
that the defendant was under the influence of alcohol the evening of the incident. The
presentence investigation report indicated that the defendant spent $400 on alcohol within
atwo-week period, and heregularly drank two or three 30-packs per day. The defendant also

reported that he was taking Depakote, a seizure medicine, with the alcohol that night. The



defense noted that the defendant had suffered two heart attacks, and he would likely diein
prison if given a lengthy sentence. He had previous psychiatric commitments and had
attempted suicide. The defense recommended a sentence in the range of 10 to 12 years.
110 The defendant then made a statement in allocution. He apologized and expressed
remorse for the incident. He explained that he had been mentally and physically abused by
his father and uncles since he was two years old. He admitted that he had a problem with
alcohol, but expressed a desire to seek help. He was scared that a sentence of 20 or more
years would result in a"death sentence” because of his health.

111 Following the defendant's statement in allocution, the trial court announced the
sentence. The court explained that it considered the factual basis of the plea, the evidentiary
matters contained in the police reports concerning this particular incident, the presentence
investigation report and addendum, thefinancial impact incarceration statement, theevidence
offered in aggravation, the victim impact statement, the arguments of counsel in mitigation,
and the defendant's statement in alocution. The court stated as follows concerning the
sentence:

"Court finds that in this case there was suffered by this victim great bodily
harm in the commission of an offense of homeinvasion. The court specifically finds
that the cutsto thisvictim, which are depi cted in the photographs and contained in the
presentence investigation, and the scars which are still visible upon her face today as
well as her elbow which was exhibited during her testimony and the fact that the
wounds that she suffered werein her abdomen area at atime when she was pregnant
and still remains pregnant all constituted great bodily harm.

The court further finds that the defendant's prior criminality is afactor to be
considered for purposes of aggravation. The court further findsthat the likelihood of

creating and causing great bodily harm is an aggravating factor in this cause.



The court does not find that any of the information which has been presented
by the defendant as to mitigation in argument is sufficient for the court to consider
mitigation."

112 Thereafter, the court sentenced the defendant to 20 years imprisonment with credit
for 98 days served. The court ordered him to pay $4,000 in restitution for Lister's unpaid
medical expenses and for her loss of income during the time of recovery from her
hospitalizations and treatment.

113 On August 18, 2009, the defendant filed a pro se motion for reduction of sentence.
On September 15, 2009, an amended motion for reduction of sentence was filed by the
defendant’'s counsel, arguing that the defendant’s sentence was excessive because he (1) was
extremely intoxicated at the time of the offense; (2) had a lengthy history of acohol abuse,
which had been the "main contributing factor” in al of hispast criminal offenses; (3) did not
contemplate that his criminal conduct would cause or threaten serious physical harm to
another due to being in a state of "black out" caused by the combination of alcohol and
prescription medication; (4) was unable to contemplate the consequences of his actions due
to his severe state of intoxication; (5) intended to compensate the victim by paying for her
lost income and for her medical billsresulting from the offense; (6) cannot provide support
for his daughter while he isincarcerated; (7) will be incarcerated until within ayear of his
daughter reaching adulthood; (8) suffered from seizures and a 20-year sentence would
endanger hishealth; (9) suffered severe physical abusefrom hisfather and uncles beginning
at avery young age; (10) was sexually abused by hisuncle when hewasyoung; and (11) had
a very limited education, which prevented him from understanding the mental harm and
anguish heinflicted on the victim, inhibited him from clearly expressing himself to the court
and the probation officer prior to and during sentencing, and resulted in him having difficulty

understanding much of the language used in the court proceedings.



114 On October 26, 2009, the trial court denied the defendant's motions. The defendant
appealed, and this court remanded the cause for a new hearing because the defendant'strial
counsel failed to file a certificate of compliance pursuant to Illinois Supreme Court Rule
604(d) (eff. July 1, 2006). Peoplev. Jackson, No. 5-09-0617 (Dec. 20, 2010) (unpublished
summary order under Supreme Court Rule 23(¢)(2)).

115 On March 25, 2011, the defendant's counsel filed a certificate of compliance with
Rule 604(d) and amotion to reconsider sentence, making the same arguments as contained
in his September 2009 amended motion to reconsider sentence. On May 13, 2011, thetrial
court denied the latest motion to reconsider sentence. The defendant appeals.

116 Thedefendant arguesthat hewasdenied afair sentencing hearing because unreliable
and prejudicial hearsay information was presented to the trial court as evidence in
aggravation. Specifically, hearguesthat Conklintestifiedthat a"personwhom shehad never
met told her by telephone that [the defendant] was calling and threatening that he would kill
or injure people the moment he was released from prison.” The State points out that this
issue was not raised at sentencing or in any of the defendant's motions to reconsider the
sentence. The State notesthat itis"difficult” to determine, from the defendant'sinitial brief,
whether the legal basis for the defendant's argument is plain error or ineffective assistance
of counsel. Therefore, the State addresses both and argues that the defendant's sentencing
hearing was neither unfair nor prejudicial. Specifically, the State arguesthat (1) the record
is clear that Conklin was speaking to the defendant's sister with regard to the threats, (2)
Conklin's testimony was never mentioned by the trial court when it announced sentence or
by the State during argument, and (3) testimony at sentencing was not rendered per se
inadmissible just because it contained hearsay. We agree with the State.

117 The defendant forfeited his challenge to Conklin's testimony concerning the threats

by failing to make an objection at the sentencing hearing and by failing to raise an objection



in his subsequent motions to reconsider sentence. See Peoplev. Hall, 194 I11. 2d 305, 352
(2000). However, wewill consider an otherwise forfeited issueif thetrial court committed
plain error. Under the plain-error doctrine, an otherwise forfeited and unpreserved
sentencing error will be reviewed if the error was clear and obvious and either (1) the
evidenceis closaly balanced or (2) the error is so serious that it deprived the defendant of a
fair sentencing hearing. People v. Ahlers, 402 I1l. App. 3d 726, 733-34 (2010). "Absent
reversible error, however, there can be no plain error.” Peoplev. Williams, 193 111. 2d 306,
349 (2000).

118 Here, the defendant argues that he was denied afair sentencing hearing because the
trial court erred by considering, as aggravation, Conklin's testimony concerning the threats
made to Tidwell.

119 Theordinary rules of evidence are relaxed during sentencing. People v. Varghese,
391 I1l. App. 3d 866, 873 (2009). During the aggravation and mitigation phase of the
sentencing hearing, evidence is admissible as long as it is relevant and reliable. 1d. An
inquiry can be madeinto the defendant'sgeneral moral character, habits, social environment,
abnormal tendencies, age, natural inclination or aversionto commit crime, stimuli motivating
his conduct, family life, occupation, criminal record, and criminal conduct not resulting in
prosecution or conviction. |d.

120 Further, hearsay evidenceisalso admissibleaslong asitisrelevant andreliable. Hall,
194 11l. 2d at 352. Evidence containing double hearsay should be corroborated, at least in
part, by other evidence. Varghese, 391 Ill. App. 3d at 873. "A hearsay objection at
sentencing goes to the weight of the evidence rather than its admissibility.” 1d. The
determination of whether the evidence meets the relevance and reliability requirementsis
within the sound discretion of the sentencing judge. Hall, 194 11I. 2d at 352.

21 The court "must exercise care to insure the accuracy of information considered.”



(Internal quotation marks omitted.) People v. Jackson, 149 Ill. 2d 540, 549 (1992).
Consideration of an improper aggravating factor at sentencing affects the defendant's
fundamental right to liberty; therefore, acourt of review must remand for resentencing unless
the factor is an insignificant element of the sentence. Peoplev. Dempsey, 242 I11. App. 3d
568, 597-98 (1993). "Where the sentencing judge relies on improper factors, including
prejudice or speculation, the sentence should be vacated and the cause remanded for
resentencing.” Peoplev. Zapata, 347 11l. App. 3d 956, 964 (2004).

122 Inthiscase, Conklintestified that she spokewith Tidwell twice, oncein reference to
the presentenceinvestigation report and once after thereport wasfiled. Conklintestified that
Tidwell reported that the defendant contacted her and threatened that he was going to start
"hurting or killing peopl€e" oncehewasreleased. Conklin explained that sheknew the person
reporting the threatswas Tidwell because the person had the same voice asthe person whom
she had originally spoken to during the investigation.

123 We note that the information obtained from Tidwell (during the initial conversation
with Conklin) in preparation of the presentenceinvestigation report was sufficiently reliable
to be used by defense counsel as support for hisargument that the defendant should receive
a lesser sentence. Because the record indicates that Conklin had previously spoken to
Tidwell and Conklin identified the second voice as the same voice as in the origina
conversation, we conclude that the trial court did not err by allowing Conklin's testimony
concerning the threats to be offered as evidence in aggravation at sentencing.

124 Further, areview of therecord indicatesthat the testimony concerning thethreats was
corroborated by other evidence presented at the sentencing hearing. Thevictimtestified that
she was concerned that the defendant might attempt to harm her or the children once he was
released. Evidence was also presented that the defendant had a history of violence against

family members. Theevidenceindicated that heremained in contact with hisex-wife despite



the existence of an active order of protection. Therefore, Conklin'stestimony concerning the
reported threats was reliable, relevant, and corroborated, at least in part, by other evidence
presented during the sentencing hearing. Accordingly, the evidence was admissible and no
error occurred to warrant plain-error review.

125 Even assuming arguendo that the trial court erred by considering the testimony
concerning the threats, we conclude that the defendant's sentencing hearing was not
fundamentally unfair. The defendant pleaded guilty to a Class X felony that carried a
sentencing range of 6 to 30 years imprisonment. The State recommended that the defendant
receive asentence of 30 yearsand noted that the defendant had an extensive criminal history,
whichincluded multipleoffensesagainst family membersand two of fensesinvol ving aknife,
whichwastheweapon used inthiscase. The State also noted that Lister carried physical and
emotional scars from the incident. The State further noted that Lister suffered awound in
her abdomen area at a time when she was pregnant, and Lister was concerned about what
would happen when the defendant was released from custody.

126 Thetrial court sentenced the defendant to 20 years imprisonment. Although the court
noted that it considered the information offered in aggravation by the State, it never
specifically referenced Conklin'stestimony concerning the threats. Instead, the court noted
that Lister suffered great bodily harm, she had visible scars on her face and elbow, and she
suffered awound to the abdomen at atime when shewas pregnant. The court explained that
the defendant'sprior criminality and thelikelihood of creating and causing great bodily harm
were both aggravating factorsin this cause. Accordingly, we conclude that the defendant's
sentencing hearing was not fundamentally unfair.

127 Further, we reject the defendant's ineffective-assistance-of-counsel argument. To
establish that thedefendant'strial counsel provided ineffectiveassistance, the defendant must

show that his counsel's " performance was so deficient that his representation fell below an

10



objective standard of reasonableness,” and a reasonabl e probability exists that the outcome
of the proceeding would have been different absent his counsel's deficient performance.
People v. Pulliam, 206 I11. 2d 218, 238 (2002).

128 Thedefendant claims histrial counsel provided ineffective assistance of counsel by
failing to object to Conklin'stestimony concerning thethreats. Aspreviously explained, the
trial court did not err by allowing the testimony of the threats to be admitted as evidencein
aggravation, and even if error occurred, the defendant had a fair sentencing hearing.
Therefore, the defendant cannot demonstrate either prong of the ineffective-assistance-of-
counsel requirements. Further, we note that defense counsel challenged the testimony
concerning the threats by questioning Conklin on the details of the phone conversation and
how she knew that she was speaking to the defendant's sister. In doing this, defense counsel
challenged the credibility of thetestimony, and the court was made aware that the statements
were made during a phone conversation where Conklin was returning a phone call after
receiving amessage that the defendant’'s sister had called her. Therefore, the court was able
to determine the credibility of thetestimony. Accordingly, we conclude that the defendant's
trial counsel was not ineffectivefor failing to object to the testimony concerning the threats.
129 For the foregoing reasons, the judgment of the circuit court of Clay County is hereby
affirmed.

130 Affirmed.
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