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NO. 5-12-0095

IN THE

APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

CAROL HOLLINGSHEAD, as Independent ) Appeal from the 
Administrator of the Estate of Selma Elliott, ) Circuit Court of

) Madison County.
Plaintiff-Appellee, )

)
v. ) No. 08-L-858

)
A.G. EDWARDS & SONS, INC., and )
LEONARD SUESS, ) Honorable 

) William A. Mudge,
Defendants-Appellants. ) Judge, presiding.

JUSTICE WEXSTTEN delivered the judgment of the court.
Justices Spomer and Stewart concurred in the judgment.

ORDER

¶ 1 Held: The circuit court improperly denied the defendants' amended motion to dismiss
because the arbitration provisions from investment account agreements signed
in 2001 were not invalid under the doctrines of undue influence or procedural
unconscionability and, as such, the plaintiff's claims against the defendants
should be submitted to arbitration.

¶ 2 The defendants, A.G. Edwards & Sons, Inc., and Leonard Suess, filed this

interlocutory appeal of the order of the circuit court of Madison County which denied their

amended motion to dismiss the plaintiff Carol Hollingshead's complaint and compel her

claims to arbitration, holding that the contractual arbitration provisions were invalidated

based on its findings of undue influence and procedural unconscionability.  For the reasons

discussed herein, we now reverse and remand with directions that the circuit court enter an

order compelling arbitration.
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¶ 3 BACKGROUND

¶ 4 In 1988, the decedent, Selma Elliott, and her daughters, Blanche Taake and Judy

Suess, opened a joint account (1988 Joint Account) with the defendant, A.G. Edwards &

Sons, Inc. (A.G. Edwards).  Selma decided to transfer her investment account to A.G.

Edwards, where Judy's husband and Selma's son-in-law, Leonard Suess, worked as a

financial investment advisor.  Thus, Leonard, who is also a defendant in this case, managed

the Joint Account.  Selma's assets were held in joint tenancy with a right of survivorship. 

Along with the Joint Account, Selma and her two daughters also executed an option account

agreement (1988 Joint Account Agreement), which contained an arbitration provision.  

¶ 5 Later, in January 2001, the 1988 Joint Account assets were transferred to a transfer-

on-death account (2001 TOD Account), held in Selma's name only.  Blanche and Judy were

named as the primary beneficiaries on the 2001 TOD Account, with their children named as

contingent beneficiaries.  Selma executed three separate agreements when she opened her

2001 TOD Account with A.G. Edwards: (1) a nonprobate account agreement, (2) a margin

agreement, and (3) an options agreement.  Each of these agreements contains an arbitration

provision.  A fourth agreement, referred to as the 2001 Asset Account Agreement, relating

to the 2001 TOD Account was signed on Selma's behalf by her daughter, Judy, in her

capacity as Selma's power of attorney.  It also included an arbitration provision.  Collectively,

these four agreements are referred to as the 2001 TOD Account Agreements.

¶ 6 Selma passed away on November 4, 2003.  Selma was predeceased by her daughter,

Blanche Taake.  Carol Hollingshead, who is Selma's granddaughter, was appointed as the

independent administrator of the estate of Selma Elliott (the Estate).  On May 15, 2008, as

independent administrator, Hollingshead filed suit on behalf of the Estate against the

defendants.  The complaint is comprised of three claims against the defendants: (1) breach

of fiduciary duty, (2) breach of contract, and (3) negligence.  On December 4, 2008, the
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defendants filed a motion to dismiss and compel arbitration, pursuant to the arbitration

provisions contained within the 2001 TOD Account Agreements.  The plaintiff argued that

the arbitration provisions were invalid based on procedural and substantive unconscionability

and undue influence.  The defendants' motion to dismiss and compel arbitration was denied

on January 28, 2009.  The defendants initially appealed the circuit court's ruling.  On

December 22, 2009, we reversed and remanded for further proceedings, "including an

evidentiary hearing should the plaintiff so desire," finding that the plaintiff failed to meet her

burden of proof regarding the contract defenses she raised and that the circuit court therefore

had insufficient evidence upon which to base its ruling.  Hollingshead v. A.G. Edwards &

Sons, Inc., 396 Ill. App. 3d 1095, 1105 (2009).

¶ 7 On remand, the plaintiff elected to pursue an evidentiary hearing, which was

conducted on October 25, 2011.  The circuit court again denied the defendants' amended

motion to dismiss and compel arbitration, holding that the arbitration provisions were

unenforceable because "Selma did not appreciate what she was signing, and [therefore] her

signature on these [2001 TOD Account Agreements] was a product of undue influence and

procedural unconscionability."  As for the 1988 Joint Account Agreement arbitration

provision, the circuit court found that the option account was no longer active and had been

superceded by the 2001 TOD Account.  As such, the circuit court held that it would be

nonsensical for the 1988 Joint Account Agreement, including its arbitration provision, to

"continue[ ] to be in force while the account to which it was tied was closed."  This

interlocutory appeal followed.  

¶ 8 ANALYSIS

¶ 9 On appeal, the defendants argue that the circuit court erred in denying their amended

motion to dismiss the plaintiff's complaint and compel arbitration, finding that the four

separate arbitration provisions in the 2001 TOD Account Agreements were unenforceable
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based on the theories of undue influence and procedural unconscionability and that the

arbitration provision in the 1988 Joint Account Agreement was no longer in effect.  In

particular, the defendants argue that the 2001 TOD Account could not have been procured

by undue influence because the plaintiff failed to make what the defendants assert is a

requisite showing that the person exerting the undue influence over Selma received a

substantial benefit.  In addition, the defendants argue that even if the arbitration provisions

in the 2001 TOD Account Agreements are held to be unenforceable, the arbitration provision

in the 1988 Joint Account Agreement should control because the circuit court's finding that

the 1988 Joint Account Agreement had been superceded by the 2001 TOD Account

Agreements was in error.  While the parties dispute the validity of the arbitration provisions

in the 2001 TOD Account Agreements, they do not dispute whether the plaintiff's claims fall

within the scope of the arbitration provisions.

¶ 10 Under Illinois law, a ruling on a motion to compel arbitration is considered injunctive

in nature and therefore is appealable under Illinois Supreme Court Rule 307(a)(1) (eff. Feb.

26, 2010), which governs interlocutory appeals as of right.  LAS, Inc. v. Mini-Tankers, USA,

Inc., 342 Ill. App. 3d 997, 1000 (2003).  Reviewing a circuit court's decision on a motion to

compel arbitration requires us to determine "whether there was a showing sufficient to

sustain the circuit court's order."  Keefe v. Allied Home Mortgage Corp., 393 Ill. App. 3d

226, 229 (2009).  The applicable standard of review is de novo when the nature of the issue

on appeal centers on a legal question, such as the interpretation of an agreement.  Brown v.

Delfre, 2012 IL App (2d) 111086, ¶¶ 10-11.  However, an abuse of discretion standard is

applied when the nature of the issue on appeal deals with factual findings requiring

deference.  Id. ¶ 10.  A valid arbitration provision is viewed by the courts as mandatory, and

therefore, arbitration must be compelled under both the Illinois Uniform Arbitration Act (710

ILCS 5/1 to 23 (West 2010)) and the Federal Arbitration Act (9 U.S.C. § 1 to 16 (2006)). 
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See Hollingshead, 396 Ill. App. 3d at 1099 (explaining that the Federal Arbitration Act

applies to the agreements in the instant case, involving the purchase and sale of securities,

as they relate to interstate commerce).  Because an agreement to arbitrate is enforceable only

if valid, both the Illinois Uniform Arbitration Act (710 ILCS 5/1 (West 2010)) and the

Federal Arbitration Act (9 U.S.C. § 2 (2006)) provide that such agreement may be found

invalid based upon either equitable or legal grounds used for the revocation of a contract.

¶ 11 First, the defendants argue that the circuit court erred in finding that undue influence

served to invalidate the arbitration provisions in the 2001 TOD Account Agreements, in that

it misapplied the law.  The record reveals, and the parties do not dispute, that the power of

attorney created a fiduciary relationship, as a matter of law, between Selma and Judy, as

principal and agent, respectively.  See Hollingshead, 396 Ill. App. 3d at 1103-04 (citing

White v. Raines, 215 Ill. App. 3d 49, 59 (1991)); see also Deason v. Gutzler, 251 Ill. App.

3d 630, 637 (1993).  Once a fiduciary relationship is shown to exist, a presumption arises that

any transaction between the principal and agent in which the agent profits is presumed to be

fraudulently procured as a result of undue influence.  Id.  The agent then bears the burden of

rebutting this presumption by offering clear and convincing evidence that the transaction was

fair, equitable, and not procured as a result of the agent's undue influence over the principal. 

White, 215 Ill. App. 3d at 59; Deason, 251 Ill. App. 3d at 638.  

¶ 12 We agree with the defendants' position that the record fails to reveal that Judy or

Leonard received a benefit or otherwise profited when Selma transferred her assets from the

1988 Joint Account to the 2001 TOD Account.  Had Selma not opened the 2001 TOD

Account in 2001, Judy and Selma would have jointly held the entire interest in the 1988 Joint

Account once Blanche passed away.  Further, after Selma's death, as the remaining surviving

joint account holder, Judy would have held all of the assets in the 1988 Joint Account.  In

other words, Blanche's children would have received nothing nor had any rights to Selma's
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account assets.  Selma's 2001 TOD Account instead named both Judy and Blanche as primary

beneficiaries and named their children as contingent beneficiaries, thereby allowing

Blanche's children to inherit her share of the assets in the 2001 TOD Account.  As such,

changing to the 2001 TOD Account actually resulted in a less favorable outcome for Judy. 

¶ 13 We also find that there was no "benefit" or profit gained from Selma and Judy's (as

her power of attorney) execution of the 2001 TOD Account Agreements, in relation to either

the ability to arbitrate or the trading nature of the account.  While the 2001 TOD Account

Agreements all contain arbitration provisions, the record shows that a similar arbitration

provision was found in the 1988 Joint Account Agreement.  In addition, the record also

reveals that the 1988 Joint Account was set up for options and margin trading like the

subsequent 2001 TOD Account.

¶ 14 Because we find no evidence of a benefit received or profit gained by Selma's transfer

of her assets from the 1988 Joint Account to the 2001 TOD Account, we hold that the circuit

court improperly found that a rebuttable presumption of undue influence existed and also

improperly shifted the burden of persuasion to the defendants to rebut the presumption. 

Citing to section 177(3) of the Restatement (Second) of Contracts, as well as Illinois civil

pattern jury instructions 700.12F and 700.12G, the plaintiff argues that under Illinois law,

it is unnecessary to show that the defendants gained any advantage to support a finding of

undue influence.  We find this reasoning flawed.  

¶ 15 First, it appears that neither the appellate courts nor the Illinois Supreme Court has

ever cited to section 177 of the Restatement (Second) of Contracts in this regard.  Second,

although Illinois pattern jury instructions 700.12F and 700.12G do not explicitly state that

the person asserting the influence must obtain a benefit or a profit from the transaction, in

Diederich v. Walters, 65 Ill. 2d 95, 100-02 (1976), the supreme court provided ample

rationale explaining why such requirement is not included in the jury instructions:
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"With regard to the procedural effect of presumptions, most jurisdictions in this

country follow the rule that a rebuttable presumption may create a prima facie case

as to the particular issue in question and thus has the practical effect of requiring the

party against whom it operates to come forward with evidence to meet the

presumption.  However, once evidence opposing the presumption comes into the case,

the presumption ceases to operate, and the issue is determined on the basis of the

evidence adduced at trial as if no presumption had ever existed.  [Citation.]  The

burden of proof thus does not shift but remains with the party who initially had the

benefit of the presumption.  *** ['][A] presumption "of law" *** is merely to invoke

a rule of law compelling the jury to reach the conclusion in the absence of evidence

to the contrary from the opponent.  If the opponent does offer evidence to the contrary

(sufficient to satisfy the judge's requirement of some evidence), the presumption

disappears as a rule of law, and the case is in the jury's hands free from any rule ***.' 

[Citation.]  *** '[S]ince the presumption loses its force when evidence is introduced

against it, it would naturally follow that no mention of the presumption would be

made in the instructions to the jury, and the issue is submitted without any knowledge

on the part of the jury of the special legal significance of the basic facts from which

the presumption originally arose.'  [Citation.]

***

The prevailing view that a presumption ceases to operate in the face of contrary

evidence has generally been followed in Illinois.  *** 'A presumption is not evidence

and cannot be treated as evidence.  ***  Presumptions are never indulged in against

established facts.  They are indulged in only to supply the place of facts.  As soon as

evidence is produced which is contrary to the presumption which arose before the

contrary proof was offered the presumption vanishes entirely.' "  (Emphases in
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original.)

See also Franciscan Sisters Health Care Corp. v. Dean, 95 Ill. 2d 452, 462-63 (1983)

(explaining that Illinois follows "Thayer's bursting-bubble hypothesis" regarding

presumptions and evidence and that if there is no evidence offered "to rebut the presumption

of undue influence, the plaintiff would [be] entitled to a judgment as a matter of law").  Thus,

based on Diederich, the fact that the Illinois pattern jury instructions do not mention the need

for the person asserting influence to have gained a benefit or profited from the transaction

does not mean this finding is not required in order to create the presumption of undue

influence, especially when Illinois case law tells us otherwise.  

¶ 16 Assuming arguendo that the circuit court had not erred in finding that a presumption

of undue influence existed and improperly placed the burden of persuasion upon the

defendants, we still find that the record fails to show that the plaintiff met her burden of

proving that Selma was unduly influenced by either Judy or Leonard regarding the 2001

TOD Account Agreements.  "Undue influence" has been defined as " 'any improper ***

urgency of persuasion whereby the will of a person is overpowered and he is induced to do

or forbear an act which he would not do or would do if left to act freely.' "  Franciscan

Sisters Health Care Corp., 95 Ill. 2d at 460 (quoting Powell v. Bechtel, 340 Ill. 330, 338

(1930)).  On the other hand, mere persuasion, advice, or honest argument will not constitute

undue influence.  See, e.g., Knudson v. Knudson, 382 Ill. 492, 498 (1943); Ryan v. Deneen,

375 Ill. 452, 455 (1940).  In this case, the record does not reveal that by signing the 2001

TOD Account Agreements, Judy or Leonard induced Selma to do anything she would not do

of her own accord.  The plaintiff presents no valid reason as to why Selma would not want

the assets of her account to be distributable via a transfer on death as opposed to a joint

tenancy, especially considering the fact that her 1988 Joint Account was also subject to

arbitration and allowed for options and margin trading, just as the 2001 TOD Account.

8



¶ 17 We also note the fact that there was no actual "transaction" between Judy–identified

as the fiduciary by both the plaintiff and the circuit court–and Selma, from which Judy could

have benefitted or profited.  Judy was merely present when Selma signed three of the 2001

TOD Account Agreements and then signed the fourth agreement on behalf of Selma, in her

capacity as Selma's power of attorney.  

¶ 18 More accurately stated, the transaction was between Selma and the defendant A.G.

Edwards, with Leonard acting as its agent.  In its order, the circuit court found that "Leonard

*** held a position of trust with *** Selma" as her financial advisor.  However, the circuit

court did not explicitly find that a fiduciary relationship existed between Selma and Leonard,

as her financial advisor.  Nor has the plaintiff, in her appellate brief, focused on a fiduciary

relationship between the two; her arguments only discuss the fiduciary relationship between

Selma and her daughter, Judy, created via the power of attorney, despite the fact that the

plaintiff's underlying complaint pleads a cause of action for breach of fiduciary duty against

the defendants.  In any event, it is of little import to the issue of undue influence because the

same rationale applies to the defendants as it did for Judy when analyzing whether Selma was

unduly influenced to sign the three 2001 TOD Account Agreements.  The record fails to

sufficiently show any benefit or profit the defendants received from Selma's transfer of her

assets to the 2001 TOD Account.  The only aspects of the 2001 TOD Account identified by

the plaintiff as arguably being against Selma's best interests appear to be the fact that it is

subject to arbitration and allows options and margin trading.  Yet, as discussed herein, this

is no different than Selma's 1988 Joint Account.  Thus, even without the showing of a benefit

received by the defendants, we are hard-pressed to find that Selma's will was overpowered

to transfer her assets into an account that appears to be of the same nature as her previous

account, at least when it comes to arbitration clauses and options and margin trading

capabilities.  
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¶ 19 The defendants' appeal also challenges the circuit court's holding that Selma's

signature on the 2001 TOD Account Agreements was procured, in part, as a result of

procedural unconscionability.  We now turn to the issue of whether the affirmative defense

of procedural unconscionability serves to invalidate the arbitration provisions in the 2001

TOD Account Agreements. 

¶ 20 "A finding of unconscionability may be based on either procedural or substantive

unconscionability, or a combination of both."  Kinkel v. Cingular Wireless LLC, 223 Ill. 2d

1, 21 (2006) (citing Razor v. Hyundai Motor America, 222 Ill. 2d 75, 99 (2006)); see also

Bess v. DirecTV, Inc., 381 Ill. App. 3d 229, 237 (2008).  "Procedural unconscionability

consists of some impropriety during the process of forming the contract depriving a party of

a meaningful choice."  (Internal quotation marks omitted.)  Keefe, 393 Ill. App. 3d at 231

(quoting Kinkel, 223 Ill. 2d at 22).  Essentially, it is an affirmative defense "to prevent

overreaching at the contract-formation stage."  Bishop v. We Care Hair Development Corp.,

316 Ill. App. 3d 1182, 1196 (2000).  A proper analysis focuses on:

"all the circumstances surrounding the transaction including the manner in which the

contract was entered into, whether each party had a reasonable opportunity to

understand the terms of the contract, and whether important terms were hidden in a

maze of fine print; both the conspicuousness of the clause and the negotiations

relating to it are important, albeit not conclusive factors in determining the issue of

unconscionability."  (Internal quotation marks omitted.)  Keefe, 393 Ill. App. 3d at

231 (quoting Kinkel, 223 Ill. 2d at 23).

Lastly, a mere degree of unconscionability will likely be insufficient to warrant an arbitration

provision unenforceable.  See Bess, 381 Ill. App. 3d at 238 (citing Kinkel, 223 Ill. 2d at 27). 

¶ 21 Here, the physical appearance of the arbitration clauses within the contracts, which

we previously observed to be "in bold print in the same font as the remainder of the
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contracts," was not a factor in the circuit court's finding of procedural unconscionability. 

Hollingshead, 396 Ill. App. 3d at 1103.  Rather, the circuit court's ruling focused more on

"the relationship between the parties and the circumstances surrounding the execution of the

agreements" to reach its finding that "Selma did not appreciate what she was signing," with

regard to the 2001 TOD Account Agreements.  

¶ 22 At the time of the signing of these contracts, Selma was 99 years old and lived in a

nursing home.  During the evidentiary hearing, Leonard and Judy testified that they had come

to the nursing home to obtain Selma's signature on three of the 2001 TOD Account

Agreements.  They testified that because Selma's eyesight was poor, they took turns reading

certain portions of the contracts to her.  During his evidentiary deposition, Leonard testified

that he recalled reading the arbitration provisions aloud to Selma, but during his hearing

testimony, he could not recall whether he had actually read the arbitration provisions aloud

before Selma signed.  Judy testified at the evidentiary hearing that she recalled the arbitration

provisions were read aloud to Selma.  The circuit court found their testimony to be lacking

in credibility, given the length of the contracts and the fact that neither Leonard nor Judy

could recall whether other provisions within the contracts, which were arguably more

significant to the investment aspect of the account, were read aloud to Selma.  The circuit

court also found a lack of credibility stemmed from Judy's inconsistent recollection of

whether her sister, Blanche, was present in Selma's room at the time the 2001 TOD Account

Agreements were being read and signed.  Judy also was inconsistent in her recollection of

whether she actually signed the fourth TOD Account Agreement on Selma's behalf in her

capacity as power of attorney at Leonard's office or at the nursing home.

¶ 23 While an abuse of discretion standard is applied to a circuit court's factual findings,

the credibility of Leonard and Judy's testimony about whether the arbitration provisions were

actually read aloud to Selma is of little import to our procedural unconscionability analysis. 
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First, although it is undisputed that Selma had poor eyesight, there is no evidence that she

lacked sufficient mental capacity to contract.  There is no requirement that one read an entire

contract before signing, although prudence encourages it.  We recognize that there was no

one left to testify regarding the circumstances surrounding the signing of the 2001 TOD

Account Agreements but Leonard and Selma and that their testimony was certainly self-

serving.  Nonetheless, there is nothing in the record to indicate that Selma requested that the

entire contract be read aloud to her before signing.  Most importantly, there is nothing to

support the notion that Leonard or Judy's actions deprived Selma of a meaningful choice,

because she was already subject to an arbitration provision as well as options and margin

trading in the 1988 Joint Account.  The only thing the record shows that was substantially

different is the way the account assets were distributed upon Selma's death–a difference with

which the plaintiff takes no issue.  

¶ 24 The fact that Selma executed a power of attorney to Judy presents Judy with the

fiduciary obligation of acting in Selma's best interests when exercising signature authority. 

We find no law in Illinois creating a duty for a power of attorney to attempt to act as a

fiduciary when the actual person who granted them power of attorney is signing a contract

on their own behalf.  See, e.g., 755 ILCS 45/3-4 (West 2010) (The Illinois Power of Attorney

Act explains, "The agent will be under no duty to exercise granted powers or to assume

control of or responsibility for the principal's property or affairs; but when granted powers

are exercised, the agent will be required to act in good faith for the benefit of the principal

using due care, competence, and diligence in accordance with the terms of the statutory

property power and will be liable for negligent exercise."); see also In re Winthrop, 219 Ill.

2d 526, 544-46 (2006) (finding that power of attorney drafted by attorney did not override

the common law or statutory protections encompassed in the Illinois Power of Attorney Act

and stating, "As the plain language of the statute makes clear, agents are required to exercise
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due care if they choose to act and will be held liable for negligent conduct."). 

¶ 25 It appears the circuit court erred when it broadened the scope of fiduciary

responsibilities one bears when granted power of attorney authority.  If Judy led her mother

astray regarding opening the 2001 TOD Account, it perhaps signifies bad conduct on behalf

of a daughter, but this is not a legally cognizable contract defense.  At most, we find that the

circumstances surrounding Selma's signing of the three 2001 TOD Account Agreements

present merely a degree of potential procedural unconscionability, any severity of which is

insufficient to declare the arbitration provisions within those contracts invalid.

¶ 26 As for the fourth 2001 TOD Account Agreement, which was the 2001 Asset Account

Agreement, procedural unconscionabilty will not give cause to invalidate the arbitration

provision, given that Selma did not actually sign it.  Rather, Judy signed it in her capacity as

Selma's power of attorney.  Therefore, this may present a breach of fiduciary duty issue,

because, unlike the other three 2001 TOD Account Agreements signed by Selma, by signing

as Selma's power of attorney, Judy had a fiduciary duty to act in Selma's best interests.  We

note, however, that the plaintiff has not stated a cause of action against Judy for breach of

fiduciary duty (although she has against the defendants) in the underlying suit and she does

not argue it in her appellate brief.  Only the affirmative defenses of procedural

unconscionability and undue influence are at issue here.  Undue influence, as previously

discussed herein, also does not apply to this fourth 2001 TOD Account Agreement as no

benefit was shown, the transaction was not between Selma and Judy, and the scope of the

arbitration provision was the same as in the other contracts.

¶ 27 Based on the foregoing, we find the arbitration provisions in the 2001 TOD Account

Agreements are not invalidated based on either undue influence or procedural

unconscionability.  The remaining issue is whether the trial court erred when it held that the

arbitration provision in the 1988 Joint Account Agreement was unenforceable because it did
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not survive the closure of the 1988 Joint Account.  In particular, the circuit court found that

the 1988 Joint Account Agreement was "superseded" by the 2001 TOD Account Agreements

and that "[t]o hold otherwise would render the new account documents and agreements to

be mere surplusage" because "[i]t does not make sense that the 1988 [Joint Account]

[A]greement continued to be in force while the account to which it was tied was closed."  We

note that the circuit court's order failed to provide sufficient legal basis substantiating its

holding that the arbitration provision was inapplicable, and the plaintiff has failed to present

any legal grounds in her appellate brief.  However, because we find that the arbitration

provisions in the 2001 TOD Joint Account Agreements are enforceable as to the plaintiff's

complaint, we need not determine the issue regarding the arbitration provision in the 1988

Joint Account Agreement at this juncture.

¶ 28 CONCLUSION

¶ 29 For the foregoing reasons, the order of the circuit court of Madison County denying

the defendants' amended motion to dismiss is reversed and the cause is remanded with

directions that the circuit court enter an order compelling arbitration.

¶ 30 Reversed; cause remanded with directions.
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