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ORDER

11 Held: The appellate court affirmed the trial court's denial of the defendant’s motion to

reconsider sentence.

12 In March 2012, defendant, Paul T. Underwood, entered a negotiated guilty plea to

one count of aggravated criminal sexual abuse (720 ILCS 5/12-16(d) (West 2010)). Following a

June 2012 hearing, the trial court sentenced defendant to five years in prison. In July 2012, de-

fendant, through counsel, filed a motion to reconsider sentence, which the court later denied.

13 Defendant appealed, and this court remanded with instructions that the trial court

allow defendant the opportunity to file a new postplea motion because trial counsel failed to file

a certificate in compliance with Illinois Supreme Court Rule 604(d) (eff. July 1, 2006). People v.

Underwood, No. 4-12-1037 (Jan. 28, 2013) (disposition on agreed motion for summary remand).

On remand, defense counsel filed an amended certificate in compliance with Rule 604(d) but de-

clined to file a new postplea motion or request a new hearing on the previously filed motion to



reconsider sentence. The trial court affirmed its earlier denial of defendant's motion to reconsid-
er sentence.
14 Defendant appeals, arguing that, on remand, the trial court was required to hold a
new hearing on his motion to reconsider sentence. We disagree and affirm.
5 I. BACKGROUND
16 Defendant's July 2012 motion to reconsider sentence alleged that the trial court
abused its discretion by "giving a sentence of 5 years, which was excessive and too lengthy."
Defense counsel's certificate accompanying the motion stated, in pertinent part, as follows:

"l have consulted with the defendant in person to ascertain the de-

fendant's contentions of error in the sentence, | have examined the

trial court file and report of proceedings, and have made any

amendments to the motion necessary for adequate presentation of

any defects in those proceedings."
17 At an October 2012 hearing on defendant's motion to reconsider sentence, de-
fendant presented the testimony of his daughter (the victim of his crime) and his estranged wife
(the victim's mother). Defendant's daughter testified that she wanted to reestablish a relationship
with defendant. Defendant's estranged wife testified that she supported her daughter's wishes.
After considering this evidence, the trial court denied defendant's motion to reconsider sentence.
18 On appeal, this court allowed defendant's motion for summary remand. Our Jan-
uary 2013 order read as follows:

"Defendant-appellant's motion for summary remand is
hereby allowed. The cause is remanded to the circuit court for the

filing of a Supreme Court Rule 604(d) certificate, the opportunity



19

to file a new post-plea motion, if counsel concludes that a new mo-
tion is necessary, a hearing on the motion, a new judgment, and
strict compliance with [the] requirements of Rule 604(d)."”

Later in January 2013, on remand, defense counsel filed an amended Rule 604(d)

certificate that stated, in pertinent part, as follows:

110

"l have consulted with the defendant in person to ascertain the de-
fendant's contentions of error in the sentence, or the entry of the
plea of guilty. | have examined the trial court file and report of
proceedings of the plea of guilty, and | have made any amend-
ments to the motion necessary for adequate presentation of any de-
fects in those proceedings.”

In February 2013, defense counsel and the State appeared before the trial court to

discuss whether defense counsel's amended Rule 604(d) certificate satisfied this court's mandate.

(The parties appeared before a new judge because the judge who denied defendant's motion to

reconsider sentence in October 2012 was no longer serving as a circuit judge.) The following

exchange took place between the court and the parties:

"[DEFENSE COUNSEL]: Judge, this is the one sent back
by the Appellate Court for me to correct the certificate that | had
filed. 1 have filed an amended certificate at this time at this point.

THE COURT: You had also filed a motion to reconsider
sentence, correct?

[DEFENSE COUNSEL]: Which we'd heard with [the pre-

vious judge] and everything prior to it going and filing the notice



of appeal and it being sent back. Nothing has changed substantive-
ly in the case except for the fact | was missing 3 words in my cer-
tificate originally. 1 don't know whether we're required to do an-
other hearing or not.

[THE STATE]: My evaluation is, because nothing has
changed other than [defense counsel] being required to amend his
[Rule 604(d)] certification, we should not have to proceed through
the entire motion hearing again. | would ask the court to note the
amended certificate is on file and approved and that the appeal
process can continue.

THE COURT: Okay. Do you think it would help if I con-
firmed [the previous judge's] denial of the motion to reconsider?

[DEFENSE COUNSEL]: Did they give us any guidance
on that?

[THE STATE]: No, no.

[DEFENSE COUNSEL]: I'm not sure, Judge.

THE COURT: Here's what I'm going to do. Show the ap-
pearances. The amended corrected certificate pursuant to Supreme
Court Rule 604(d) on file. This court confirms the prior Judge's
denial of the Defendant's motion to reconsider sentence. Appeal
process to continue.

[DEFENSE COUNSEL]: He does not need to refile a No-

tice of Appeal at this point, correct?



[THE STATE]: That's already done. The transcripts are

done and forwarded. Everything is done."

111 This appeal followed.
112 Il. ANALYSIS
7113 Defendant argues that, on remand, the trial court was required to hold a new hear-

ing on his motion to reconsider sentence. We disagree.
114 Rule 604(d) requires that, before taking an appeal from a judgment entered upon a
guilty plea, a defendant must file "in the trial court a motion to reconsider the sentence, if only
the sentence is being challenged, or, if the plea is being challenged, a motion to withdraw the
plea of guilty and vacate the judgment.” I1ll. S. Ct. R. 604(d) (eff. July 1, 2006). The rule further
provides, as follows:

"The defendant's attorney shall file with the trial court a certificate

stating that the attorney has consulted with the defendant either by

mail or in person to ascertain defendant's contentions of error in

the sentence or the entry of the plea of guilty, has examined the tri-

al court file and report of proceedings of the plea of guilty, and has

made any amendments to the motion necessary for adequate

presentation of any defects in those proceedings.” Id.
115 In People v. Lindsay, 239 Ill. 2d 522, 531, 942 N.E.2d 1268, 1274 (2011), the su-
preme court held as follows:

"[W]hen defense counsel neglects to file a Rule 604(d) certificate,

the appropriate remedy is a remand for (1) the filing of a Rule

604(d) certificate; (2) the opportunity to file a new motion to with-



draw the guilty plea and/or reconsider the sentence, if counsel con-

cludes that a new motion is necessary; and (3) a new motion hear-

ing."
116 In this case, defendant argues that Lindsay required a new hearing on remand,
even though defense counsel chose not to file a new postplea motion. Here, however, remand
was required under Lindsay only because the initial Rule 604(d) certificate failed to state that
defense counsel had (1) consulted with defendant to ascertain his contentions of error in the
guilty plea and (2) examined the trial court file and report of proceedings of the plea of guilty.
Even assuming that defense counsel failed in the first instance to consult with defendant to ascer-
tain his contentions of error in the guilty plea, or examine the trial court file and report of pro-
ceedings of the plea of guilty, his failure to do so would have had no bearing on his preparation
or presentation of the motion to reconsider sentence. On remand, after complying with the Rule
604(d) certification requirement as it pertained to the guilty plea, defense counsel declined to file
a new motion of any kind or request a new hearing. It would make no sense for Rule 604(d) to
require the trial court in such an instance to sua sponte hold a second hearing on the already ar-
gued and decided motion to reconsider sentence.
17 The supreme court has explained the purpose of the Rule 604(d) certification re-
quirement, as follows:

"Requiring the defendant's counsel to file the requisite certificate

enables the trial court to insure that counsel has reviewed the de-

fendant's claim and considered all relevant bases for the motion to

withdraw the guilty plea or to reconsider the sentence. The attor-

ney certificate thereby encourages the preservation of a clear rec-



ord, both in the trial court and on appeal, of the reasons why a de-

fendant is moving to withdraw his plea or to reduce sentence."

People v. Shirley, 181 Ill. 2d 359, 361, 692 N.E.2d 1189, 1191

(1998).
In this case, defense counsel's original certificate fulfilled the purposes of Rule 604(d) as it per-
tained to the motion to reconsider sentence. Specifically, defense counsel certified that he con-
sulted with defendant to ascertain his contentions of error in the sentence. However, it was nec-
essary to remand the case so that defense counsel could certify that his decision not to file a mo-
tion to withdraw guilty plea was an informed one, based upon his consultation with defendant
and his review of the trial court file and the report of proceedings of the plea of guilty. On re-
mand, once defense counsel so certified, the requirements of Rule 604(d) were met. Defendant
concedes in this appeal that defense counsel on remand was not required to file a new motion of
any kind.
118 In terms of preparing and presenting the motion to reconsider sentence, defense
counsel certified before the original hearing that he had done everything Rule 604(d) required
him to do regarding the challenge to the sentence. His original Rule 604(d) certificate was defi-
cient only as it pertained to the guilty plea, which ultimately went unchallenged. In other words,
the original Rule 604(d) certificate—although deficient as a whole—was fully effective to "ena-
ble[] the trial court to insure that counsel ha[d] reviewed the defendant's claim and considered all
relevant bases for the motion[.]" Shirley, 181 Ill. 2d at 361, 692 N.E.2d at 1191. The initial de-
ficiencies did nothing to cast doubt on the adequacy of defense counsel's representation of de-

fendant as it pertained to the challenge to the sentence. Accordingly, on remand, a new hearing



on the motion to reconsider sentence would have done nothing to advance the purposes of Rule

604(d).
119 I1l. CONCLUSION
{20 For the reasons stated, we affirm the trial court's denial of defendant's motion to

reconsider sentence. As part of our judgment, we award the State its $50 statutory assessment
against defendant as costs of this appeal.

121 Affirmed.



