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JUSTICE HUDSON delivered the judgment of the court.
Presiding Justice McCullough and Justices Hoffman, Holdridge, and Stewart concurred in
the judgment.

ORDER
Held: The decision of the Commission that claimant failed to prove his condition of ill
beingis causally related to his at-work injury is not contrary to the manifest weight

of the evidence.

Claimant, Michagl Kowalczyk, filed an application for adjustment of claim pursuant to the
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Workers Compensation Act (Act) (820 ILCS 305/1 et seq. (West 1996)) alleging he sustained an
injury to the whole person while in the employ of respondent, JAC Masonry, Inc. The arbitrator
found that claimant had carried his burden of proving that his condition of ill-being is causally
related to hisemployment. Pertinent here, thearbitrator, inter alia, entered awage-differential award
(8201LCS 305/8(d)(1) (West 1996)) in the amount of $322.52 for the duration of thedisability. The
Commission modified the decision of the arbitrator, finding that claimant was entitled to an award
of 50 weeks compensation at arate of $439.89 for aloss of 10% of the person asawhole (820 ILCS
305/8(d)(2) (West 1996)). Thecircuit court of Cook County confirmed the Commission’ sdecision,
and, for the reasons that follow, we affirm.

12 BACKGROUND

13 Claimant was employed as a bricklayer by respondent. Thisjob required lifting bricks and
blocks weighing as much as 60 pounds, bags of mortar weighing 80 pounds, and, with assistance,
pieces of steel weighing up to 200 pounds. It also required frequent bending and stooping.! In July
1995, claimant underwent alaminectomy and discectomy due to aright-sided herniation of adisc.
A workers' compensation claim wasfiled; however, claimant voluntarily dismissed the claim after
three months because his medical insurance policy would not pay his medical billswhile there was

aworkers' compensation case pending. Claimant returned to full duty in November 1995. From

In his statement of facts, claimant provides citation to the record by setting forth along,
string-citation at the end of each paragraph. Claimant’s counsel is advised that it would be
preferableto placecitations at the end of each sentence so that the court would not beforced to guess
which citation appliesto which sentence. Additionally, citationsthat identify 20 pages of material,

such as“R.C 813-832" following numerous factual assertions are not particularly helpful.
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that time until July 15, 1997 (the date of the injury at issue in this case), claimant experienced no
significant symptoms due to his lower back outside of “your basic workday pains.”

14  OnJduly 15, 1997, clamant was building awall from a foundation to a height of about six
feet. Thisrequired claimant to work in abent-over position for the mgjority of the workday. After
the wall was completed, clamant stood straight up. He then noticed pain in his lower back. He
notified a supervisor of thisincident. Claimant worked a few more days, and his pain became
progressively worse.

15 Claimant sought treatment for hisfamily physician, Dr. LisaSimonds. Her notesreflect that
claimant came to her complaining of back pain that was caused by his employment. She believed
his symptoms were consistent with lumbar disc syndrome and prescribed naproxen. She also
referred claimant to Dr. Marshall Cushman. Cushman is a neurosurgeon and had performed the
1995 surgery on claimant’ sback. Simondsordered claimant off work, and respondent began paying
temporary total disability (TTD) benefits.

16  Cushman examined claimant on July 28, 1997. He noted a diminished range of motion of
thelower spineon backward extension. He ordered physical therapy, which took place over the next
month. Cushman’s notes state that “thereis little to be found” and that “[t]here is no sensory and
no motor deficit but back bending is limited to about 45 degrees.” Cushman also observed,
“Interestingly, it isnoted that prior to hispreviousruptured disc[,] symptomswere similar with back
pain and agreat paucity of neurological findings, no reflex nor sensory changes then either.”

17 Dr. Mohammed Rafiullah saw claimant during aperiod in which Cushman was unavailable.
Claimant complained of increased pain with radiation down hisleft leg. Rafiullah ordered continued

physical therapy and prescribed Advil. He also ordered an MRI, which was performed on August
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13,1997. ThisMRI wascompared to onethat was performed prior to claimant’ s 1995 surgery. The
MRI revealed “minimal post surgical changes’ since 1995. A disc fragment that had been observed
in 1995 was no longer present on the right side of claimant’s spine. The report of the MRI stated,
“No conclusive herniated pulposus spinal stenosis is present, though the neural formina [sic] are
narrowed bilaterally at L5-S1, more on theleft that theright. It also noted “ degenerative dessication
andlossof signa with moderatediscbulging” at L4-L5. It further noted “ mild degenerative changes
elsewhere.” Thereport concluded that therewas* [n]o sign of recurrent herniated nucleus pul pusus’
and that therewasa“[f]irst degree anterior spondylolisthesisand bilateraly [sic] parsinterarticularis
defects at L5-S1.” Additionally, “[t]he neural foramina at this level are narrowed bilaterally.”
Cushman later noted that claimant’ s* M RI scan has shown no evidence of recurrent disc herniation”
and “[t]he spondylolisthesis, Grade 1 does not appear changed from the 1995 scan.”

18  Cushman examined clamant on August 25, 1997. Cushman felt that claimant could not
return to bricklaying aslong asheremained in pain. A seriesof epidura injectionswas prescribed.
This resulted in temporary, symptomatic relief. When Cushman saw claimant on September 10,
1997, claimant reported that he was ableto obtain adegree of relief by using afoam roll he had been
given in a prior work-hardening program. A physical examination revealed that “[s]traight leg
raising is negative and heel and toe walking isgood asit has been.” Cushman referred claimant to
Dr. Subbanna Jayaprakash.

19 Claimant first saw Jayaprakash on September 12, 1997. Jayaprakash'’s notesfrom that visit
statethat the MRI obtained on August 13, 1997, “ showsno evidence of any recurrent disk herniation
but clear-cut evidence of agrade | spondylolisthesiswith bilatera parsinterarticularis defect at the

L5-S1 segment.” The doctor noted a diminished range of motion of the lumbar spine. Heinitially
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ordered claimant into awork-hardening program; however, he then cancelled the order and ordered
afunctional capacity examination (FCE), which took place on September 16, 1997. Following the
examination, Jayaprakash suggested claimant find a new occupation. He imposed restrictions
[imiting claimant to the medium/light level, including limited lifting to 35 or 40 pounds and only
occasional bending and stooping. Jayaprakash believed further work-hardening might worsen
claimant’ scondition. Subsequently, Jayaprakash testified, viaevidencedeposition, that theincident
of July 15, 1997, wasa" material contributory cause” of claimant’ scondition. Jayaprakashexplained
that claimant’ s* spine had worsened,” asindicated by “well defined objective changesin hisback.”
Jayaprakash testified that the MRI of August 13, 2007 “had shown that [claimant] had now some
worsening condition in his lower back in the form of arecurrent disc herniation.”

110 Dr. Jay Levin examined claimant on respondent’ s behalf. He opined that the events of July
15, 1997, werenot the cause of claimant’ scurrent condition of ill being. Hisdiagnosiswas“[s|tatus
post remote lumbar laminectomy—that meaning a previous lumbar laminectomy—with pre-existing
spondylolisthesisat L5-S1.” Henoted “no evidence of arecurrent disk herniation,” includinginhis
examination of the MRI performed in August 1997. Levin explained that while claimant’s
subj ective complaints are consistent with his diagnosis, they were not related to the events of July
15, 1997. He saw no permanent changesin claimant’ scondition resulting from that incident. Levin
testified that he was not “convinced” that the restrictions imposed following the 1997 FCE were
appropriate. During cross-examination, Levin agreed that claimant began exhibiting symptoms on
July 15, 1997. Further, he agreed that it was possible for anindividual to sustain atraumatic injury
to the spinein the manner described by claimant (though helater clarified that hedid not believethis

to bethe casewith claimant). He acknowledged that sciatic-notch tenderness—asymptom exhibited
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by claimant—could indicate a traumatic injury and that traumato the lower back could aggravate a
pre-existing condition in a post-operative spine, even after two asymptomatic years.

111 Claimant obtained employment with the village of Union Grove, Wisconsin, on April 3,
1998. Asof 2007, he earned approximately $15 less per hour in this position than he would have
asabricklayer. Part of hisdutiesinclude collecting garbage; however, avillage ordinance requires
garbage cans to weigh less than 40 pounds. He aso performs genera maintenance around the
village. An investigator surveilled claimant and videos entered into evidence show claimant
performingthisjob. Both parties presented testimony from vocational rehabilitation specialists, and
they roughly concurred, given his restrictions, that claimant’ s earning capacity was about what he
was earning in his current position.

12 The arbitrator found claimant had sustained a compensable injury on July 15, 1997. He
found claimant’s account of the events of July 15, 1997, credible. He noted that claimant’s
testimony was corroborated by the records of his treating doctors and that even Levin agreed that
claimant could have sustained an injury in the manner clamant described. The arbitrator further
stated that he found Jayaprakash’ s opinion regarding causation credible. He noted that Levin had
only examined claimant on one occasion. He also found the surveillance videos to be entitled to
little weight on the issue of causation, as they had not been examined by a doctor. Finally, the
arbitrator noted the sequence of events supported the existence of a causal relationship between
employment and claimant’ sinjury. Thearbitrator then examined the evidenceregarding clamant’s
earnings and the extent of his disability. Given our disposition, that evidence is not materia here.
Ultimately, the arbitrator awarded claimant 10 weeks TTD in the amount of $664.48 and a wage-

differential award of $322.52 per week for the duration of claimant’s disability.
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113 The Commission modified the arbitrator’ s award by replacing the wage-differential award
with an award of $439.89 per week for 50 weeks, representing a 10% loss to the person as awhole
and otherwise affirmed and adopted the arbitrator’s decision (in essence, the Commission found
claimant wasentitled to some compensation asaresult of the July 15, 1997, incident, but it disagreed
with the arbitrator’ sfinding the claimant’ s continuing condition of ill being was causally related to
this incident). It noted Jayaprakash’'s deposition testimony was inconsistent with his records.
Specifically, while the doctor testified that the 1997 MRI showed a recurrent herniated disk, his
recordsfrom his September 12, 1997, examination of claimant specifically statethat the MRI * shows
no evidenceof recurrent disc herniations.” It further observed that neither Cushman nor Levinfound
evidence of arecurrent disk herniation. The Commission then noted that Jayaprakash first ordered
work hardening but quickly reversed himself. It expressly found Jayaprakash to lack credibility.
Stating that it found Levin more credible, the Commission relied on hisopinionsthat therestrictions
imposed on claimant’s ability to work were too restrictive and that claimant’s condition was the
result of underlying degenerative changes and post-operative changes relating to the 1995
laminectomy. Finally, the Commission observed that claimant did not appear to be in any distress
inthe surveillance videos as he performed hisjob for the Village of Union Grove. Thecircuit court
of Cook County confirmed the Commission, and this appeal ensued.

114 ANALY SIS

115 Claimant contendsthat the Commission erred in finding no causal relationship between the
July 15, 1997, incident and the conditions that result in his diminished earning capacity. Claimant
purportsto raise two arguments, that the Commission erred as a matter of law and that it erred asa

matter of fact. However, the former argument isbased on his assertion that the facts are susceptible
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to but a single inference. See Phillips v. Industrial Comm'n, 187 Ill. App. 3d 704, 707 (1989)
(“[WT]here factual matters are susceptible of only one inference, it becomes a question of law, and
thiscourt isnot bound by the Commission'sdecision.”). Thisissimply not the case here; conflicting
evidenceexistsintherecord. For example, the opinionsof Jayaprakash and Levin on causation were
plainly contradictory. Moreover, resolving this conflict (and others) involved an assessment of
credibility. Accordingly, this appeal presents a question of fact, and we will conduct review using
themanifest-weight standard. Freeman United Coal Mining Co. v. IllinoisWorkers' Compensation
Comm’'n, 386 11l. App. 3d 779, 785 (2008). Hence, wewill disturb the Commission’ sdecision only
if the opposite conclusion is clearly apparent. City of Chicago v. Illinois Workers' Compensation
Comm’'n, 373 1ll. App. 3d 1080, 1093 (2007).

116 Preliminarily, we will address claimant’s contention that the Commission’s decision is
entitled to diminished deference because it reversed the arbitrator and it was the arbitrator, having
conducted the hearing, who wasin the best position to assessthe evidence. Thisisnot thelaw. See
Hosteny v. Illinois Workers' Compensation Comm'n, 397 Ill. App. 3d 665, 675-76 (2009). The
Commission is the finder of fact, and it is to the Commission that we owe deference on factual
issues. Edward Gray Corp. v. Industrial Comm'n, 316 Ill. App. 3d 1217, 1222 (2000), citing
Morgan Cab Co. v. Industrial Comm’n, 60 [1I. 2d 92 (1975) (“Wherethe evidence givesriseto more
than one inference, however, the question remains one of fact and the Commission's determination
isaccorded great deference.”). Claimant cites two cases that stand for the proposition that the trial
court may rely on an arbitrator’s decision in reversing the Commission. See Ray v. Industrial
Comm'n, 52 1l. 2d 23, 27 (1972); Hendren v. Industrial Comm’n, 19 IIl. 2d 44, 49 (1960). Giving

effect to awell-reasoned decision by an arbitrator where the Commission’s decision is contrary to
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the manifest weight of the evidence is not the same thing as giving deference to such a decision.
Moreover, this authority is relatively old, preceding a significant amount of authority holding that
we owe deference to the Commission, including cases cited earlier in this paragraph. Interpreting
these two cases as claimant advocates would be inconsistent with these more recent holdings.
117 We now turn to the substance of claimant’s arguments. Claimant first contends that his
testimony was uncontroverted regarding the events of July 15, 1997. Whilethisistrue, itisalso not
relevant. Theissueinthiscaseconcernsthe causal relationship between those eventsand claimant’s
condition of ill being. On this issue, the evidence was not uncontroverted. Specifically, Levin
opined that no causal relationship existed.

118 Claimant assertsthat the Commission essentially found that hiscondition of ill being related
to the 1995 surgery rather than the 1997 accident. Hethen points out that the 1995 surgery involved
a herniation on the right side of his spine while the symptoms stemming from his 1997 injury
involved hisleft side. Wefall to seethe significance of thisassertion. Again, at issue hereiswhich
of these events are the cause of claimant’s condition of ill being. That they are unrelated says
nothing about which resulted in the restrictions currently imposed on claimant’s ability to work.
Indeed, the fact that the two events are unrelated weakens claimant’s position in that the 1997
incident cannot be said to have aggravated a pre-existing condition. See Kishwaukee Community
Hospital v. Industrial Comm'n, 356 Ill. App. 3d 915, 922 (2005) (“The fact that a work-related
accident may aggravate or accel erate a preexisting condition does not mean that the employeeis not
entitled to benefits, solong asthe work-related accident was a factor contributing to thedisability.”
(emphasis added)).

119 Claimant complains that the Commission denied his claim based upon the rejection of
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Jayaprakash’ stestimony whileignoring rel evant nonmedical testimony. Specifically, claimant points
to the chain of events surrounding hisinjury. It istrue that proof of prior good health followed by
aninjury and achangein healthfollowing theinjury may establish causation. Navistar I nternational
Transportation Corp. v. Industrial Comm’'n, 315111. App. 3d 1197, 1205 (2000). However, claimant
has not set forth proof of prior good health. Claimant underwent apreviouslaminectomy, and there
was testimony that this was the cause of his condition of ill being. Assuch, we cannot say that the
Commission erred based on the chain of events surrounding claimant’sinjury.

120  Claimant criticizesthe Commission’ sfinding that Jayaprakashwasnot credibleas irrelevant.
The Commission rejected Jayaprakash’ s opinions because histestimony that the 1997 MRI showed
arecurrent herniated disk wasinconsi stent with astatement Jayaprakash memoriaizedin claimant’s
medical records. Claimant arguesthat thisinconsistency isimmeaterial in that the MRI was not the
basis for the restrictions Jayaprakash later imposed on him. However, flaws in portions of a
witness stestimony may affect the credibility of thewitnessasawhole. See Peoplev. Herman, 407
. App. 3d 688, 707-08 (2011). Assuch, theinconsistency between Jayaprakash'’s testimony and
hisearlier statement provided abasisfor the Commission to question the propriety of therestrictions
he placed upon claimant.

21 Claimant next argues that since the Commission found Levin credible, it was required to
credit his testimony on cross-examination, which claimant characterizes as favorable to him. We
do not find that testimony cited by claimant as being so favorable as to render the Commission’s
decision contrary to the manifest weight of the evidence. For example, Levin testified that it was
possible for an individual to sustain a traumatic injury to the spine in the manner described by

claimant. However, thisis certainly not the same as stating that the injury actually happened in the
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manner claimant related. Moreimportantly, itisperfectly acceptablefor atrier of fact to accept one
part of awitness's testimony and reject another part of it. Poliszczuk v. Winkler, 387 I1l. App. 3d
474, 496-97 (2008); People v. Rodriguez, 187 1ll. App. 3d 484, 491 (1989).

122  Clamant contendsthat the Commissionignored thetestimony of thevocational rehabilitation
specialists. Asweread its decision, it is based on clamant’ s failure to prove a causal connection
between his condition and hisinjury. That is, the Commission did not find that claimant’s earning
capacity had not diminished; rather, it found that any such diminishment was not the result of the
events of July 15, 1997. Hence, the testimony of the vocational rehabilitation specialists was not
materia to the issue upon which the Commission based its decision.

123 Finaly, claimant complains of the Commission’ sreliance on the surveillancevideos, which
show claimant performing his job for the Village of Union Grove. He points to the arbitrator’s
finding that the videos are not hel pful on theissue of causation because they have not been examined
by aphysician. The Commission, however, is nhot an ordinary fact finder; it possesses substantial
expertise in the area of workers' compensation claims (Yaeger v. Industrial Comm’'n, 232 11l. App.
3d 936, 942 (1992)). Assuch, it wascapable of drawing itsown factual inferencesfrom thesetapes.
While we agree with claimant that the videos do not show claimant performing tasks as demanding
as bricklaying, they do show claimant performing somewhat strenuous physical activity, which the
Commission was entitled to consider in light of other evidence in therecord. Indeed, recalling that
claimant bore the burden of proving hisclaim (R& D Thiel v. Industrial Comm'n, 398 IIl. App. 3d
858, 867 (2010)), the fact that claimant could perform his job for Union Grove does not provide
evidence that he wasincapable of performing more strenuouswork. It doesnot, therefore, point to

anoppositeconclusion. Moreover, the Commission’ sdecisionreliesheavily on other evidence, such
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as Levin'stestimony.

124 CONCLUSION

125 Inlight of the foregoing, the order of the circuit court of Cook County confirming the
decision of the Commission is affirmed.

126 Affirmed.
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