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ORDER

11 Held: The Commission's decision to deny additional benefits under

section 19(h) of the Workers Compensation Act is not against

the manifest weight of the evidence. The Commission's

decision to deny additional benefits under section 8(a) of the

Workers Compensation Act is not against the manifest weight

of the evidence
12 The clamant, Pedro Flores, appeals from a judgment of the circuit court that
confirmed adecision of the lllinois Workers Compensation Commission (the Commission)
that denied him additional benefits under section 19(h) of the Workers Compensation Act
(the Act) (820 ILCS 305/19(h) (West 2008)) relating to conditions of his low back. The
Commission also denied hisrequest for additional benefitsfor continued medical care under
section 8(a) (820 ILCS 305/8(a) (West 2008)).
13 BACKGROUND
14 The clamant does not speak or read the English language and testified at the
arbitration hearing and review hearing through an interpreter. The claimant began working
asalandscaping laborer for the employer, New Beginnings Landscape, Inc., in March 1999.
The claimant performed mostly mai ntenance work and landscaping tasks, including mowing
yards. On September 18, 2000, the claimant rode in the passenger seat of the employer's
truck and was traveling from one job site to another when the truck collided with another

vehicle.

15 Theclaimant testified that prior to the work-accident, he did not have any problems



with hisright leg or back. Immediately after the accident, an ambulance took him to the
emergency room, and he noticed alot of paininhisright leg. X-raystaken of the claimant's
right leg revealed aright femoral shaft fracture. Records of the claimant's emergency room
treatmentsindicatethat the claimant al so complained of somemild back discomfort and mild
painintheright side of hisneck. Dr. Scafuri performed surgery on the claimant'sright leg,
placing arod in the claimant's right femur. He was hospitalized for five days.

16  After the surgery, the claimant was on crutches for three months and began physical
therapy. Dr. Scafuri continued to treat the claimant through September 2001.

17 On December 1, 2000, at the request of the employer, the claimant submitted to an
independent medical examination (IME) conducted by Dr. David Zoellick. In his report
dated December 1, 2000, Dr. Zoellick noted that the claimant "claims he suffered injuriesto
hisright femur, hishead, | eft shoulder and lower back." Dr. Zoellick described the claimant's
back pain as"aconstant dull ache." The doctor'sexamination of the claimant'slumbar spine
"demonstrated mild tenderness in the right lumbar paraspinal musculature." X-rays of the
claimant'slumbar spine, however, "demonstrate[d] normal alignment™ with "no evidence of
spondylolysis or spondylolisthesis.” In addition, Dr. Zoellick reported that "[d]isk height
appears well maintained.” The doctor also noted that he reviewed the claimant's physical
therapy records and found that there was "no mention of the back or shoulder in these
records."

18  With respect to the claimant's right leg, the doctor noted that the claimant had full
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extension of hisknee, but flexion waslimited to 90 degrees. The claimant was ableto stand
up on histoes and on his heels and had "good hip range of motion™ with no complaints of

pain in the hip with motion. X-rays of the claimant's right femur "demonstrate]d] excellent
position of the intramedullary nail and screw.” Dr. Zoellick reported that the alignment of

the claimant's femur was excellent, with some calcification near the fracture site consistent
with healing.

19 Dr. Zodlick concluded from his examination that the claimant's "prognosis for

recovery isvery good." With respect to the claimant'slow back, Dr. Zoellick noted that the
claimant "did have someinitial discomfort in thelow back but there was no further mention
of thelumbar spine and thereforeit is my opinion that the patient has had sufficient timefor
a lumbar strain to resolve." He recommended that the claimant continue "with physical

therapy for the right lower extremity,” working on the right knee range of motion. At the
time of the December 1, 2000, examination, Dr. Zoellick believed that the claimant was
capable of only a sedentary type of work because, at that time, he had not yet reached full

weight-bearing on the lower extremity. He anticipated that the claimant would be able to
return to full duty and would be at maximum medical improvement (MMI) in six months
post-surgery.

110 Theclaimant continuedto undergo physical therapy until March 2001. The claimant's
physical therapy concerned the condition of his right lower extremity, not his back. On

March 5, 2001, Dr. Scafuri released the claimant to return to work. In the spring of 2001,
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the claimant returned to the employer in an attempt to return to work. Theemployer'sformer

general manager, however, informed the claimant that the employer had ceased operations
in January 2001 and, therefore, it had no work for him. Other than trying to resume work for

the employer, claimant did not pursue any other job opportunities.

11 Theclaimant wasexamined by Dr. Terry Y ounger on August 30, 2001. Dr. Younger's
impression was that the claimant had a healed right femoral shaft fracture with quadriceps
atrophy and weakness. He recommended four weeks of physical therapy and four weeks of

work hardening followed by afunctional capacity evaluation (FCE).

112 On November 2, 2001, prior to the arbitration hearing, Dr. Zoellick reexamined the
claimant. The claimant reported that he did not feel well enough to go back to work. He
complained of "painin hisright leg from his knee to his anterior thigh and to hisright groin

and lower back." In addition, the claimant reported low back pain that was constant. An x-

ray of the claimant's right leg showed that the fracture had healed and that "[a]lignment

appeared satisfactory.” Dr. Zoellick reported that his examination of the claimant's lumbar

spine demonstrated "no tenderness." Hewrote: "Sitting straight leg raiseisnegativefor leg

pain bilaterally." Dr. Zo€llick also reviewed records from Dr. Scafuri's office in which Dr.

Scafuri had released the claimant to return to work in March 2001, with "no mention of the
patient's neck or back in that note."

113 Dr. Zoellick concluded that the claimant's" right femoral shaft fracture ha]d] healed.”

He recommended that the claimant undergo a course of work hardening to work on
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strengthening and stabilizing the right lower extremity. In his report, the doctor wrote:
"Following work hardening, it would not be unreasonable to obtain a Functional Capacity
Evaluation to determine the [claimant]'s work capabilities." Nonetheless, he believed that
the claimant was capabl e of performing some activities of landscaping labor, asthe claimant
could walk and lift up to 20 pounds.

114 On December 11, 2001, the parties appeared before the arbitrator for a hearing
(arbitration hearing) on the claimant's workers compensation claim. At the time of the
hearing, the claimant had not worked since the accident, and he claimed that he still had a
hard timelifting. Hetestified that hisleg hurt constantly and that he experienced difficulty
in laying, squatting, or lifting anything heavy. He could not bend his leg all the way back.
He experienced pain when he sat down for along time. Hetestified that when helaid down,
his side and back hurt.

115 OnJanuary 25, 2002, the arbitrator filed his decision which included temporary total
disability, permanent partial disability, and medical expense benefits. With respect to the
nature and extent of the claimant'sinjury, the arbitrator concluded that the claimant suffered
a "comminuted fracture of the right femur necessitating an open reduction and internal
fixation followed by a period of non-weight bearing and physical therapy.” The arbitrator
wrote: "When released to return to work by the treating/operative physician, there was no
evidence of tenderness at the fracture site, x-rays of the femur 'looked great,” and [the
claimant] was not in need of work hardening.” In addition, the arbitrator noted that the
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claimant had "no discernible complaints in the cervical or lumbar region." The arbitrator
wrote that he relied "on the findings of Dr. Scafuri and Zoellick, aswell as [the claimant's]
subjective complaints in rendering this disability assessment." The arbitrator awarded the
claimant $229.99 per week for 100 weeks for injuries that caused a 50% loss of use of the
clamant's right leg. On January 30, 2003, the Commission affirmed and adopted the
arbitrator's decision. Neither party sought further review of the Commission's decision.
116 OnMarch 31, 2005, the claimant filed apetition for review pursuant to sections 19(h)
and 8(a) of the Act, aleging that he had sustained a material increase in hisdisability to the
extent that he was permanently totally disabled and that he had incurred additional medical
expenses. Specifically, the claimant complained of radiating back and leg pain.

117 On May 7, 2009, the Commission conducted a hearing (review hearing) on the
claimant's 19(h) and 8(a) petition for review. The claimant testified that, on June 24, 2002,
after the arbitration hearing, he again saw Dr. Younger. Dr. Younger took x-rays of the
claimant'sback and right leg and prescribed physical therapy and Naprosyn. Hetestified that
he continued to treat with Dr. Y ounger through May 2005 with continuing complaints of leg
and back pain. Dr. Y ounger told the claimant that he could not return to work. Hetestified
that at the time of the hearing, he felt "very bad" and felt the worst in his back. He had
difficulty walking, standing, and sitting.

118 Dr. Younger testified at the review hearing by way of an evidence deposition. He
testified about first seeing the claimant in August 2001, for an IME to address the sequela
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of the claimant'sleg fracture. Hetestified that in August 2001, the claimant complained of
pain in his back, right sided neck pain, and was following up for the femur fracture. His
Impression at that time was that the claimant had a healed right femoral shaft fracture and
residual quadriceps atrophy and weakness. His recommendation was physical therapy,
followed by work hardening, and then an FCE.

119 Dr. Younger testified that he next saw the claimant on June 24, 2002, after the
arbitration hearing. During that visit, the claimant complained of back pain and radiating
pain to the right thigh and leg. After conducting the August 24, 2002, examination, Dr.
Y ounger opined for the first time that the claimant sustained a high level of back traumaas
aresult of the accident in September 2000. The doctor believed that the traumaresulted in
a condition in the claimant's back which has continued to give him pain. Dr. Y ounger
diagnosed the claimant as having "radiating back pain with back strain" and "healed right
femur fracture." Atthat time, Dr. Y ounger recommended physical therapy and Naprosyn for
pain and inflamation.

120 Dr. Younger ordered an MRI of the claimant's lumbar area, and the MRI of the
claimant's "lumbosacral spine showed aherniated disk at L5-S1." Dr. Y ounger opined that
the"high energy injury" that the claimant sustained caused a back injury that resulted in the
herniated disk at L5-S1. He recommended that the claimant "get an epidural.”

121 ThenexttimeDr. Y ounger saw the claimant was over two years later on January 27,
2005. Dr. Younger noted in his records that his recommended epidural had not been
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approved by the employer. The claimant reported that he continued to have radiating leg

pain.

122 Dr.Younger prepared areport dated August 29, 2005. Inthereport, hewrote that his
final diagnosis of the claimant was " persistent radiating back pain and right lower extremity

pain with L5-S1 herniated disk and persistent right hip and thigh pain status post

intramedullary rodding of theright femur.” Dr. Y ounger also wrote in hisreport that it was

possible that the claimant would require surgical treatment for his consistent back pain.

During his deposition, Dr. Y ounger opined that the claimant was unable to work because of

his condition, and he had a"guarded prognosis due to the long time course of his problem."

123 Dr.Younger referred the claimant to Dr. Floresfor an epidural injection that occurred
in September 2005. Dr. Y ounger saw the claimant oneweek after the epidural injection, and

the claimant reported no changein his symptoms. The claimant also complained about right

knee plain and reported that he was not working because of the pain. The claimant had pain

in hisright sacroiliac joint, and Dr. Y ounger believed that this pain was related to the work

accident. Dr. Younger recommended an evaluation by a spine surgeon to assess for the
possibility of surgical treatment since the claimant did not get any relief from the epidural

injections. In May 2006, he referred the claimant to Dr. Rabinowitz, an orthopedic doctor

who specializesin back and spine problems.

124 Theclaimant saw Dr. Rabinowitz on May 11, 2006. Dr. Rabinowitz's impression was
that the claimant suffered from cervical, thoracic, and lumbar myofacial pain. Accordingto
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Dr. Y ounger, Dr. Rabinowitz's recommendation was "that nonsurgical treatment should be
pursued involving physical medicine and rehabilitation." Dr. Younger saw the claimant
again on June 5, 2006, and the claimant continued to report the same problems. The
claimant's treatment plan at that time involved physical therapy, a work conditioning
program, and consultation with a psychiatrist.

125 Dr. Younger saw the claimant again on June 22, 2006, and his physical examination
of the claimant revealed amild spasm of the lumbosacral spine. He believed that the spasm
was related to the claimant's herniated disc and lumbar strain. The doctor explained that the
claimant was still having spasmsin hisback six years after the accident. Hetestified: "This
was a high energy injury with continued pathol ogy that was being addressed with treatment
modalities that had not given him complete resolution of his condition or relief from his
Ssymptoms.”

126 ThelasttimeDr. Y ounger saw the claimant wason September 21, 2006. Dr. Y ounger
opined at that time that the claimant was at MMI and that the claimant was permanently
disabled. He believed that there needed to be permanent restrictions on the level of work
duties and activities that the claimant could perform and that he did not expect those
restrictions to change in the foreseeable future or with any intervention. Although an FCE
had not been performed, Dr. Y ounger believed that the claimant was able to work only at a
sedentary or light duty level.

127 According to Dr. Y ounger, the claimant would be restricted to lifting less than 10 to
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15 pounds and would be restricted from pushing, pulling, climbing, bending, or stooping.
He believed that the claimant was partialy incapacitated from performing the duties of a
landscape |aborer.

128 Susan Entenberg, avocational rehabilitation counselor, testified at the hearing by way
of an evidence deposition. At the request of the claimant's attorney, Entenberg reviewed
some of theclaimant'smedical recordsand Dr. Y ounger'sdeposition. Inaddition, Entenberg
interviewed the claimant. With respect to hisfunctional capacities, the claimant reported to
Entenberg that he could sit for about 10 to 15 minutes, could stand for about the same
amount of time, and could walk for about 20 minutes. He said he could occasionally lift
about agallon of milk and that bending and twisting were painful. He could not bend, twist,
squat, or kneel, and he could climb stairsonly at avery slow pace. Reaching overhead hurt
his neck, and he could drive only 5 to 10 minutes.

129 Entenbergtestified that alandscapelaborer was considered ajob with heavy physical
requirements and no transferable skillsto other jobs or occupations. In addition, Entenberg
believed that the claimant was not agood candidate for vocational rehabilitation. She based
this opinion on his physician's restrictions, her interview of the claimant, and her review of
his medical records.

130 Shetestified that the biggest issues she faced in finding him employment were the
physical restrictions that the doctor had placed him under and the level of his functional
abilities. She believed that these issues would reduce him to less than a sedentary level of

11



functioning because of hisinability tosit for any length of timethroughout an eight-hour day.
131 The employer countered Dr Younger's testimony with the evidence deposition
testimony of Dr. Zoellick that was taken on June 20, 2007. Dr. Zoellick testified about
examinations he conducted of the claimant, after the arbitration hearing, in November 2003
and in September 2006.

132 When Dr. Zoellick saw the claimant in November 2003, the claimant reported that an
MRI scan in October 2003 showed adisc herniation at L5-S1. The claimant complained of
right leg pain on theinside of hisright thigh and burning into hisright testicle. In addition,
he complained of numbness in both legs after sitting for long periods of time.

133 Dr. Zodllick's examination of the claimant's lumbar region revealed some minor
tenderness but the claimant could bend forward and reach to the level of hisankles. Hewas
ableto stand up on histoesand hisheels. Hismajor muscle groups of both lower extremities
showed normal motor function. A straight right leg raise caused mild low back discomfort.
The claimant showed some numbnessin hisright lower extremity, and Dr. Zoellick testified
that one disc herniation at L5-S1 would not cause the entire leg to go numb.

134 The claimant's reflexes of his knees and ankles were symmetric and normal. In
explaining the significance of the findings regarding the claimant's reflexes, the doctor
testified: "[F]or the L5-S1 disk space typically we'd get the S-1 nerve root and you'd have
decreased ankle jerks, and in this case they were normal."

135 Dr. Zoellick examined x-rays of the claimant'slumbar spine and noted that there was
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no fracture or evidence of instability. He noticed alittle lumbar scoliosis which he found
unrelated to the workplace accident. According to Dr. Zoellick, the x-rays of the clamant's
lumbar spine did not reveal any findings that would have caused any of the claimant's
subjective complaints in November 2003.

136 Dr. Zodllick also reviewed the October 2003 MRI scansof the claimant'sright leg and
lumbar spine. Hetestified that the MRI scan of the claimant'slumbar spinerevealed asmall

central disc protrusion at L5-S1. To Dr. Zoellick, the protrusion did not appear to be
something that would cause any right-sided pain. Hetestified that it wasa'small areaof the
dig[c] that was pushing out but not an extruded fragment that's free into the cana." Hedid
not see anything on the MRI films of the lumbar spine that would cause the claimant'sright
lower extremity complaints. From hisreview of the MRI, he determined that there was no
compression on the nerve roots or spinal cord at L5-S1.

137 InNovember 2003, Dr. Zoellick felt that the claimant'sfemur fracture had healed and
that he should have been able to return to unrestricted employment. The claimant's femur
had healed and his subjective complaints of back pain were not explained by the MRI scan
of the low back. In addition, he noted that the claimant was 33 years old at the time. He
believed that the claimant was at MMI.

138 Dr. Zodllick did not believe that the claimant's lower extremity complaints were
caused by the disc protrusion at the L5-S1 level. Inaddition, he did not believe that the disc
protrusion at L5-S1 was caused by the September 18, 2000, work accident. He explained

13



that, when the claimant wasfirst treated after the accident, he had some complaints of back
paininitially inthe emergency room. They took x-raysof hislow back, but after that, he did
not receive any treatment for his back. In addition, the claimant did not have many
complaints about his back. Dr. Zoellick noted that, even when the claimant first saw Dr.
Y ounger, he focused on the claimant's right leg, not his back.

139 Dr. Zodllick examined the claimant again in September 2006. At that time, the
claimant was taking medication for pain and for depression. He complained of pain and
tingling in both of his legs, left shoulder pain that radiated to the left side of his neck, and
numbness and tingling going toward his left arlm and into his elbow. The clamant
complained of painin hisright leg at the surgical site and of bilateral groin pain.

140 Dr. Zodllick'sexamination of the claimant'slumbar spinein September 2006 revealed
mild tenderness. The claimant could bend forward and reach only to thelevel of histhighs,
but was able to stand up on his toes and heels. Dr. Zoellick noted that the claimant's
sensation in both lower extremities had improved since the previous November 2003
examination. Straight leg raises on the right and left both produced reports of back pain.
The claimant had some tenderness over the left trapezius, but had no pain reaching behind
his back or above his shoulder.

141 Dr. Zodllick testified that additional x-rays of the claimant's right femur, pelvis, and
lumbar spinedid not reveal any changes other than more calcification at the piriformisfossa
wheretherod wasinserted in the claimant'sfemur. According to Dr. Zoellick, thex-raysdid
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not reveal any findings that would explain or cause the claimant's subjective complaints of

pain. After conducting his examination, Dr. Zoellick still believed that the claimant could

return to work as alandscaper and that hewasstill at MMI. Inaddition, he still believed that

the claimant's back condition was unrelated to the work accident.

142 The employer aso presented the evidence deposition of Mary DeArcos, ajob

development specialist. DeArcos conducted a labor market survey for the claimant at the
employer'srequest in May 2007. DeArcos'slabor market datareportswerefor the job goals
of lawn care worker, building maintenance, cashier counter, Spanish-speaking waiter, or

cook in aMexican restaurant in the geographical areas of Palatine, Crystal Lake, Wheaton,

and Batavia, Illinois.

143 Twenty-four employersparticipatedinher initial labor market survey, andten of those
employers were hiring. She concluded that the positions available in the labor market

included lawn care worker, janitor, light industrial worker, and restaurant worker. The
average hourly rate for such employment was $8.34.

144 DeArcos updated her labor market survey in September 2007. Thirteen employers
participated in her updated survey, and all were hiring. The updated survey revealed that

positionsfor alawn care worker, janitor, light industrial worker, and restaurant worker were
available. The average hourly wage for these positions was $8.56.

145 On April 28, 2010, the Commission filed its decision and opinion on review. The
Commission defined the issues before it as follows: "The issues under [the claimant]'s
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petition is whether [the claimant] has established a material increase in his condition of il
being that is causally related to the work accident, whether [the claimant] is entitled to
permanent total disability benefits as aresult of the alleged material increase, and whether
[the claimant]'s medical care obtained after arbitration was necessary and reasonably
required.”

146 The Commission concluded that the claimant failed to prove a material change that
Is causally connected to the work accident he sustained on September 18, 2000. The
Commission noted that the claimant did not argue that there was a material increasein his
disability with respect to his leg. Instead, the claimant maintained that there has been a
material increase in his disability with respect to his lumbar condition. In the original
arbitrator's decision, the arbitrator mentioned the clamant's lumbar spine as one of the
claimant'scomplaintsfollowingtheaccident. Althoughtheclaimant tried to causally connect
his back to the accident, the arbitrator did not find a causal connection and gave no award
for the claimant's lumbar spine.

147 The Commission found that the claimant's "back pain prior to June 24, 2002, when
[the claimant] saw Dr. Younger, was more of a generalized pain" because none "of the
doctors characterized [the claimant]'s back pain asradiating.” The first time the claimant's
medical records mention back pain with radiating pain wasin Dr. Y ounger's June 24, 2002,
records. Although Dr. Y ounger opined that the claimant had aherniated disc that wasrelated
to the accident, the Commission did not "adopt Dr. Y ounger's opinions.” Instead, the
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Commission found as follows:
"We find it doubtful that if [the claimant] had a herniated disc, which caused
symptoms, that there would be no mention of radiating pain in [the claimant]'s
medical recordsfrom September 18, 2000, the date of the accident, to June 24, 2002,
when radiating pain was first mentioned in the medical records. The back pain that
was described prior to June 24, 2002, was characterized as more of an achy type pain
rather than a condition that produced symptoms consistent with a herniated disc.”
148 The Commission also found that the claimant's testimony comparing his back
condition at the time of arbitration with his condition at the review hearing wastoo vagueto
support amaterial changein hisdisability. The Commission, therefore, denied theclaimant's
petition for review.
1749 On January 21, 2011, the circuit court entered a judgment that confirmed the
Commission'sdecision. The claimant timely filed anotice of appeal from the circuit court's
judgment.
150 ANALYSIS
151 Section 19(h) of the Act providesthat the Commission may, withincertain time limits,
review an award under the Act at the request of either party on the ground that the claimant's
disability has subsequently recurred, increased, diminished, or ended. 820 ILCS 305/19(h)
(West 2008); Eschbaugh v. Industrial Comm'n, 286 11l. App. 3d 963, 967, 677 N.E.2d 438,
441 (1996). Section 19(h) isone of only two provisions (see also section 19(f)) in the Act
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that grants the Commission the power to reopen or modify a final decision. Alvarado v.
Industrial Comm'n, 347 I1l. App. 3d 352, 355-56, 807 N.E.2d 494, 497-98 (2004).

152 "In reviewing a section 19(h) petition, the evidence presented inthe original
proceeding must be considered to determine if the petitioner's position has changed
materially since the time of the Commission'sfirst decision.” Brooksv. Industrial Comm'n,
263 I11. App. 3d 884, 890, 637 N.E.2d 114, 117 (1993). "Whether there has been amaterial
changein apetitioner'sdisability isanissue of fact, and the Commission'sdetermination will
not be overturned unlessit is contrary to the manifest weight of the evidence." Id.

153 Sincethe claimant brought the section 19(h) petition, it was the claimant's burden to
show amaterial changein his condition. See Sammon v. Industrial Comm'n, 123 11l. App.
3d 182, 184, 462 N.E.2d 788, 790 (1984). In the present case, we cannot find that the
Commission's finding that the claimant failed to carry his burden is against the manifest
weight of the evidence.

154 The Commission properly found that the claimant's medical records did not present
any objective findings to establish a material change in his disability caused by the work-
accident. Theclaimant'smedical records admitted at the arbitration hearing showed that the
emergency room doctor who first attended to the claimant after the accident reported that the
claimant denied any back pain. The doctor found that the claimant's back was "atraumatic,
nontender." Dr. Scafuri'snotesfrom September 2000 indi catethat the claimant did complain
of low back pain and mild back discomfort, but all of Dr. Scafuri's notes after theleg surgery
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related to the claimant'sright leg, not the claimant'sback. At theoriginal arbitration hearing,
Dr. Zoellick noted that Dr. Scafuri had released the claimant to return to work in March
2001, with "no mention of the patient's neck or back inthat note." Inaddition, Dr. Zoellick's
review of the claimant's physical therapy records prior to December 1, 2000, revealed "no
mention of the back or shoulder in these records.”

155 Some of the claimant's medical records after the surgery document generalized back
pain or a "constant dull ache,” but none mention any radiating pain. When the claimant
submittedto an IME on August 30, 2001, with Dr. Y ounger, the claimant compl eted a patient
guestionnaire that indicated that the area of the injury was hisright knee, and Dr. Y ounger's
report noted that the claimant complained of "mild pain" in his back. However, Dr.
Y ounger's impression at that time concerned only the claimant's right femur fracture.

156 After reviewing the evidence presented in the original proceeding, the Commission
determined that the claimant's pain after the accident wasinconsistent with a herniated disc
caused by the work-accident. Instead, it was "more of a generalized pain." Dr. Zoellick
opined that the pain was a lumbar strain that had sufficient time to resolve. None of the
doctorswho examined and/or treated the claimant beforethearbitration hearing characterized
the pain asradiating or provided him with any treatmentsfor aback injury. Asnoted by the
Commission, the first time the claimant's medical records indicated that the pain was a
radiating type of pain wasin Dr. Y ounger's record of his June 24, 2002, examination. The
Commission emphasized that Dr. Younger noted in his June 24, 2002, records that the

19



claimant "now" complained of back pain going down into his right thigh and leg. The
Commission stated: "Dr. Y ounger'srecord fromthisdate seemsto imply that [the claimant]'s
back and radiating complaints occurred sometime after helast saw [the claimant] on August
30, 2001."

157 Atthereview hearing, Dr. Y ounger opined that the claimant had aherniated disc that
wasrelated to thework-accident. Dr. Y ounger based hisopinion onthefact that the claimant
sustained a high energy trauma and that the trauma resulted in a herniated disc at L5-S1
which had bothered the claimant sincethe accident. The Commissionrejected Dr. Y ounger's
opinion.

158 In contrast to Dr. Y ounger's opinions, the employer presented the testimony of Dr.
Zoellick who conducted an IME of the claimant on December 1, 2000, and reexamined the
claimant in November 2003 and in September 2006. Dr. Zoellick did not believe that the
claimant's back condition was related to the work-accident and believed that the claimant
could return to work asalandscaping laborer. Based on hisreview of the October 2003 M RI
of the claimant's lumbar spine, he did not believe that there was any compression on the
nerve roots or spinal cord at L5-S1. In addition, his review of the x-rays of the claimant's
lumbar spine did not revea any findings that would cause the clamant's subjective
complaints of pain.

159 TheMRI scan of the claimant'slumbar spinerevealed asmall central disc protrusion
at L5-S1. However, Dr. Zoellick opined that the protrusion did not appear to be something
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which would cause any right-sided pain. Hetestified that it was a"small area of the digc]

that was pushing out but not an extruded fragment that's free into the canal." Furthermore,

he did not believe that the disc protrusion at L5-S1 was caused by the September 18, 2000,

work accident because when the claimant was first treated after the accident, he had some
complaints of back pain initially and they took x-rays of hislow back, but after that, he did
not receive any treatments for his back.

160 Based on the record before us, we cannot find that the Commission's findings are
against the manifest weight of the evidence. Whether a causal relationship exists between
a clamant's employment and his injury is a question of fact to be resolved by the
Commission. Certi-Serve, Inc. v. Industrial Comm'n, 101 [11. 2d 236, 244, 461 N.E.2d 954,

958 (1984). For afinding of fact to be contrary to the manifest weight of the evidence, an
opposite conclusion must be clearly apparent. Caterpillar, Inc. v. Industrial Comm'n, 228
[l. App. 3d 288, 291, 591 N.E.2d 894, 896 (1992).

161 Inthe present case, the Commission reviewed the evidence presented in the original

proceeding and determined that the claimant's healed right leg fracture had not changed
materially since the time of its first decision. With respect to the claimant's complaints of

radiating pain, the Commission determined that they were not related to theright leg fracture
or otherwise causally related to the workplace accident.

162 TheCommissionwasfaced with conflicting medical opinionsontheissue of whether
the claimant's radiating pain was causally related to the work-accident and whether the pain

21



was the result of a material change in the claimant's work-related disability. The
Commission considered the conflicting medical opinionsin light of the claimant's medical
records and the claimant'stestimony. The Commission rejected Dr. Y ounger's opinions and
made findings consistent with Dr. Zoellick's opinions. We cannot find that a conclusion
oppositethe Commission'sisclearly apparent. Themedical evidence presented at thereview
hearing is sufficient to sustain the Commission's finding that the claimant's workplace
accident isunrelated to the claimant's herniated disc at L5-S1 and his subjective complaints
of radiating pain.

163 Theclaimant alsotakesissuewith the Commission'sfailureto award him section 8(a)
expenses, arguing that there is no restriction on section 8(a) expenses as long as they are
reasonably required to relieve the effects of the injury.

164 At al times relevant to this case, section 8(a) of the Act obligated employersto
“provide and pay * * * for all the necessary first aid, medical and surgical services, and all
necessary medical, surgical, and hospital services thereafter incurred, limited, however, to
that whichisreasonably requiredto cure or relievefrom the effects of the accidental injury.”
820 ILCS 305/8(a) (West 2008). The claimant's burden of proof includes the burden of
proving that 8(a) expenses were necessary to diagnose, relieve, or cure the effects of the
claimant'swork-related injury. City of Chicago v. Illinois Worker s Compensation Commin,
409111. App. 3d 258, 266-67, 947 N.E.2d 863, 870 (2011). The Commission'sdetermination
with respect to an award of expenses under section 8(a) is aquestion of fact that will not be
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overturned unlessit is against the manifest weight of the evidence. 1d.

165 Inthe present case, we agree with the employer that the claimant failed to prove that
the post-arbitration expenses that he submitted at the review hearing were necessary to
relieve or cure the effects of the accidental injury. None of the post-arbitration medical
treatments concerned the claimant's fractured femur, but instead concerned his subjective
complaints of radiating pain. Asnoted above, however, Dr. Zoellick's opinions support the
Commission's finding that these subjective complaint's of pain were not causally related to
the work accident. Dr. Zoellick's examination of the claimant and the x-rays and MRIs of
the claimant's back and leg did not reveal any findings consistent with hiscomplaints or that
the complaints were the result of the accident. Dr. Zoellick opined that the claimant was at
MMI and could return to work as alandscaping laborer, and the employer presented alabor
market study showing that employment was available for the claimant. Accordingly, we
cannot reverse the Commission and make our own factual finding that the claimant's post-
arbitration medical care was necessary to relieve or cure the effects of the work-related
accident. We must affirm the circuit court's judgment which confirmed the Commission's
decision.

1 66 CONCLUSION

167 For theforegoing reasons, we affirm the judgment of the circuit court that confirmed

the Commission's decision.
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168 Affirmed.

24



