2012 IL App (5th) 110229WC-U
No. 5-11-0229WC
Order filed November 6, 2012

NOTICE: Thisorder was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE

APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

WORKERS COMPENSATION COMMISSION DIVISION

THE CITY OF CENTREVILLE, ) Appeal from the Circuit Court
) of St. Clair County.
Appellant, )
)
V. ) No. 10-MR-285
)
WORKERS COMPENSATION COMMISSION, )
etal., )
) Honorable
(Janet Henderson, as Guardian ad litem ) Stephen P. McGlynn,
of Orlando Staten, a Minor, Appellee). ) Judge, Presiding.

JUSTICE HUDSON delivered the judgment of the court.
Justices Hoffman and Stewart concurred in the judgment.
Justice Holdridge specially concurred, joined by Justice Turner.

ORDER

11 Held: Claimant’s decedent’s failure to wear a seatbelt when operating a tractor did not
preclude afinding of causation; the Commission’s decision regarding the existence
of asurviving child and burial expensesisnot contrary to the manifest weight of the
evidence; the Commission did not abuse its discretion in awarding penalties and
attorney fees; and the evidence did not show that the arbitrator was biased.
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12 [. INTRODUCTION

13  Claimant, Janet Henderson, as guardian ad litem for the minor Orlando Staten, filed an
application for adjustment of claim pursuant to the Workers Compensation Act (Act) (820 ILCS
305/1 et seq. (West 2006)) all eging that claimant’ sdecedent, Chester Staten, died whileworking for
respondent, the City of Centreville, when hewas run over by alawn mower. The lllinois Workers
Compensation Commission (Commission), adopting the decision of thearbitrator (while modifying
the decision “to state that medical expenses are awarded pursuant to the medical fee schedule’ and
ordering that the award of penalties under section 19(k) of the Act (820 ILCS 305/19(k) (West
2006)) and attorney fees (820 ILCS 305/16 (West 2006)) be recalculated to reflect this
change—penalties under section 19(1) were exempted (820 ILCS 305/19(1) (West 2006))), awarded
$436.64 per week maintenance for the minor child, medical expenses, penalties, and attorney fees.
Thecircuit court of St. Clair County confirmed the Commission, and respondent appealed. For the
reasons that follow, we affirm.

14  Astheissuesraisedinthisapped arelargely discrete, wewill discussevidenceasit pertains
to the arguments presented by the parties. We set forth the following background information to
facilitate an understanding of this case. Chester Staten was employed by respondent as a laborer.
Hisdutiesincluded mowing lawns. OnJuly 30, 2007, hewasinvolved in an accident while mowing
steep ditches with alarge tractor and “brush hog.” Chester was thrown from the tractor, which ran
over hislegs. Charles Rattler, Chester’s supervisor, arrived at the scene and found Chester on the
ground near the ditch. The tractor was upright, still running, and had run into a nearby row of
bushes. Rattler inspected the tractor and found that it was in good operating order. Its seatbelt was
fully functional. Rattler had observed Chester operating the mower without using the seatbelt in the

past, which according to Rattler was both contrary to his orders and extremely dangerous (we will
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accept Rattler’ stestimony for the purpose of resolving thisappeal). Chester died astheresult of his
injuries on September 10, 2007. We now turn to the issues raised by respondent.

15 1. ANALYSIS

16  Onappedl, respondent raisesfiveissue. First, it contends that Chester’ s death did not arise
out of hisemployment. Second, it asserts that claimant did not prove that Chester left a surviving
child. Third, it alleges error in the Commission’s decision to award attorney fees and penalties.
Fourth, it arguesthat claimant was not entitled to burial expenses. Fifth, it clamsthat the arbitrator
was biased. We find none of these arguments persuasive.

M7 A. Causation

18  Wefirst turn to the respondent’ s argument concerning causation. One of the elements a
claimant must prove to be entitled to an award under the Act is that his or her injuries arose out of
employment (respondent does not contend Chester’s death did not occur in the course of
employment). Johnsonv. IllinoisWorkers' Compensation Comn' n, 2011 IL App (2d) 100418WC,
120. Aninjury arisesout of the employment if some aspect of aclaimant’ sjob was a causal factor
inhisdeath. Teskav. Industrial Comm'n, 266 I1I. App. 3d 740, 742 (1994). That is, aclaimant must
show that the employment exposed the claimant to somerisk not faced by the general public. Becker
v. Industrial Comm’'n, 308 Ill. App. 3d 278, 281 (1999). Thisissue presents aquestion of fact. .
Elizabeth’ sHospital v. Workers' Compensation Comm’'n, 371 111. App. 3d 882, 887 (2007). Wewill
disturb the Commission’ s decision on a question of fact only if it is against the manifest weight of
the evidence. Illinois Bell Telephone Co. v. Industrial Comm’'n, 131 IIl. 2d 478, 483 (1989). A
decisionis contrary to the manifest weight of the evidence only if an opposite conclusionis clearly
apparent. City of Springfield v. Illinois Workers' Compensation Comm'n, 388 111. App. 3d 297, 315

(2009).
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19  Respondent argues that Chester’s death was caused by his failure to wear a seatbelt rather
than hisemployment. Initially, we note that contributory negligence and assumption of therisk are
not defenses under the Act. Stembridge Builders, Inc. v. Industrial Comm'n, 263 I1l. App. 3d 878,
881 (1994). Thus, for thisargument to succeed, respondent must establish that Chester’ sfailureto
wear a seatbelt unreasonably and unnecessarily increased the risk of injury. Cunningham v.
Industrial Comm’'n, 78 IIl. 2d 256, 259 (1980). For example, an injury has been found not to arise
out of employment where an employee punched the door of avan in frustration (id. at 258) or an
employee lacerated her finger while attempting to pry the lid off a candy tin with a key (Yost v.
Industrial Comm’'n, 76 1ll. 2d 548, 550 (1979)). On the other hand, the mere violation of a safety
rule or a direct order does not preclude an award of benefits under the Act. Gerald D. Hines
Interestsv. Industrial Comm’'n, 191 IIl. App. 3d 913, 917 (1989). The ultimate issueiswhether the
claimant has exposed himself to arisk that is purely personal or whether therisk is*incidental to or
connected with what the employee has to do in fulfilling his duties.” Id. Whether such conduct
breaks the causal chain between employment and injury presents aquestion of fact. Yost, 76 11l. 2d
at 551.

110 Respondent also pointsout that conduct that risesto thelevel of willful and wanton precludes
recovery under the Act. McKernin Exhibits, Inc. v. Industrial Comm'n, 361 I1l. App. 3d 666, 671
(2005). Therefore, “[i]n order to remove the claimant from the protection of the Act, his actions
must have been committed intentionally, with knowledge that they were likely to result in serious
injury, or with a wanton disregard of the probable consequences.” 1d. We note that, in certain
circumstances, the failure to operate avehicle in asafe manner has been held, as amatter of law, to
not constitute willful and wanton conduct. For instance, in Sembridge Builders, Inc., 263 111. App.

3d at 881, the court observed that “the majority view isthat excessive speeding, standing alone, does
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not, as a matter of law, disqualify an employee from coverage under the applicable compensation
law.” It is noteworthy that the court did not limit its holding to “ speeding,” expressly referencing
“excessive speeding.” Whether an employee’ s conduct risesto the level of willful and wanton also
presents a question of fact. McKernin Exhibits, Inc., 361 1ll. App. 3d a 671.

11 Wecannot concludethat the Commission’ sdecisionthat Chester’ sdeathwascausally related
to his employment is contrary to the manifest weight of the evidence. Quite simply, Chester was
mowing aditch, which was part of hisjob, at thetime he sustained the injuriesthat led to his death.
Notwithstanding the allegation that he was performing hiswork in a negligent manner, he was till
acting in furtherance of hisjob duties. Moreover, Chester’ sfailure to wear a seatbelt is analogous
to excessive speeding, so we cannot say that the Commission’s decision that claimant was entitled
to benefits under the Act is against the manifest weight of the evidence. We therefore affirm the
Commission’ s decision regarding causation.

112 B. Proof of a Surviving Child

113 Respondent next contends that claimant failed to prove that Chester left a surviving child.
Section 7(a) providesthat asurviving child may recover benefits under the Act. 820 ILCS 305/7(a)
(West 2006). A claimant has the burden of proving all elements of aclaim (R&D Thiel v. Illinois
Workers' Compensation Comnt' n, 398 I1l. App. 3d 858, 867 (2010)); hence, to the extent that there
IS any question as to the existence of a survivor, a claimant would have the burden of proof. See
Jonesv. Industrial Comm'n, 64 11I. 2d 221, 224-25 (1976). Thisisasoaquestion of fact. 1d. at 225.
114  Twoof Chester’ ssisterstestified that Orlando was Chester’ sson. Moreover, Demario Helm,
respondent’ s city clerk, testified without objection that he heard Chester “had akid.” Hearsay that
is presented without objectionisto begivenits natural and probative effect. Rodriguezv. Frankie's

Beef/Pasta & Catering, 2012 IL App (1st) 113155, 1 14. Against this evidence, respondent points
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only to the fact that an enrollment card for alife insurance policy listed only Janet Henderson—one
of Chester’s sisters—as the beneficiary. At most, this creates a weak conflict in the evidence.
Resolving such conflicts is a matter primarily for the Commission. Ssbro, Inc. v. Industrial
Comm'n, 207 1ll. 2d 193, 206 (2003). Respondent complainsthat claimant did not introduce more
evidence, such astax returns. We find this of no moment; our task isto evaluate the evidence that
is in the record rather than the evidence that is not (respondent has not attempted to meet the
foundational requirementsfor amissing evidenceinstruction that would allow an adverseinference
from claimant’s failure to produce Chester’ s tax returns (see Jenkins v. Dominick’s Finer Foods,
Inc., 288 1ll. App. 3d 827, 831 (1997))). Accordingly, we certainly cannot say that an opposite
conclusion to that drawn by the Commission is clearly apparent. Thus, the Commission’sdecision
isnot contrary to the manifest weight of the evidence. City of Springfield, 388 I1l. App. 3d at 315.
115 C. Pendlties and Attorney Fees

116 Respondent next complains of the Commission’simposition of penalties and attorney fees.
See 820 ILCS 305/16, 19(k), 19(1) (West 2006). Whether fees and penalties are warranted is a
factual matter we review using the manifest weight standard. McKay Plating Co. v. Industrial
Comm’'n, 91 1lI. 2d 198, 209 (1982). Awards under section 16 and section 19(k) are proper only if
the employer’s delay in making payment is unreasonable or vexatious. McMahan v. Industrial
Comm’'n, 183 11l. 2d 499, 515 (1998). Conversely, section 19(1) ismorelike alatefee, so an award
under this section is appropriate if an employer neglects to make payment without good and just
cause. Id.

117 Respondent first assertsthat it did not pay benefits because it had not received notice of the
pendingworkmen’ scompensation case. Evidenceintherecordindicatesthat therewasconsiderable

delay in the delivery of an amended application for adjustment of claim and request for hearing, as

-6-



2012 IL App (5th) 110229WC-U

theseformsweredelivered to Centreville Township rather than respondent (the City of Centreville).
However, there is no indication that the original application for adjustment of claim form was not
properly served on respondent. The original application lists respondent’ s proper address. In any
event, this argument is supported by citation neither to authority nor the record, rendering
respondent’ sassertions compl etel y unsupported (and nearly impossibleto evaluate). Therefore, this
issueisforfeited. Roev. Jewish Children’s Bureau of Chicago, 339 Ill. App. 3d 119, 125 (2003).
Quite simply, we are unable to ascertain from respondent’s brief relevant matters such as when
respondent did learn of the claim and if or when it began making payments.

118 Respondent also argues that it had a good-faith basis for refusing payment. In essence,
respondent’ s argument distills down to the notion that Chester’ s failure to wear a seatbelt raised a
legitimate doubt as to respondent’ s liability. We note that many of the cases respondent relied on
inits first argument are flatly distinguishable in that the employees were engaging in conduct that
was not in furtherance of their job responsibilities. Cunningham, 78 Ill. 2d at 259 (employee
punched the door of avan); Yost, 76 IIl. 2d at 550 (employee lacerated her finger while attempting
to pry thelid off acandy tin with akey); Jensen v. Industrial Comm’'n, 305 I1l. App. 3d 274, 278-79
(1999) (employeewasengaged inrecreational useof ATV). Moreover, in SembridgeBuilders, Inc.,
263 111. App. 3d 878, 884 (1994), this court affirmed an award where the evidence suggested that the
claimant was operating a motor vehicle in a negligent manner. McKernin Exhibits, Inc., 361 IlI.
App. 3d at 672, comes to a similar result as Sembridge Builders, Inc. Given the lack of lega
support for respondent’s position, its clam of good faith rings hollow. In other words, the
Commission’s decision to impose an award of fees and penalties is not contrary to the manifest

weight of the evidence.
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119 D. Burial Expenses

120 Respondent next argues that the Commission erred in awarding claimant burial expenses.
Beyond acknowledging that section 7(f) of the Act (820 ILCS 305/7(f) (West 2006)) requires an
employer to pay such expenses, respondent cites no authority in support of this argument, thus
forfeiting it (Vine Street Clinic v. HealthLink, Inc., 222 11l. 2d 276, 301 (2006)). Moreover, wefind
respondent’ s argument wholly unpersuasive. Respondent contends that Chester’s burial was paid
for out of the proceeds of the life insurance policy it maintained for him. Thus, it concludes, it
satisfied its obligation under section 7(f). We note that the beneficiary of the policy was Janet
Henderson (Chester’ ssister). Respondent makesno attempt to explain why it should reap the benefit
of aninsurance policy of whichit wasnot abeneficiary. Moreover, respondent does not addressthe
Commission’s finding that because the policy was a ssmple life insurance policy rather than an
occupational policy, the Act makes no provision for a setoff. In sum, we reject respondent’s
argument on this point.

121 E. The Arbitrator’ s Purported Bias

122 Respondent’sfinal contention is that the arbitrator was biased against it. It pointsto three
statements made by the arbitrator in support of this claim. First, the arbitrator stated that she was
“highly suspicious of Respondent’s financial stability and ability to pay this claim.” Second, she
stated, “I have alot of problems with the City of Centreville, I’ vetried afew cases with them, they
whine, they cry and they never have any money and they always come hat in hand asking for a
continuance so they don’t get much favor in front of me today.” Third, the arbitrator directed
claimant’ s attorney to file a petition for penalties. Such statements are insufficient to demonstrate
biasin aworkers compensation proceeding.

123 We note that the following administrative regulation governs the disqualification of
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commissioners and arbitrators:
"a) No Arbitrator or Commissioner financially or otherwiseinterested in the outcome of any
litigation, or any question connected therewith, shall participate in any manner in the
adjudication of said cause, including the hearing of settlement contracts for lump sum
petitions.
b) Examples of instances where disqualification by an Arbitrator or Commissioner should
occur include, but are not limited to the following:
1) he or she has personal knowledge of disputed evidentiary facts concerning the
proceedings,
2) he or she served as an attorney in the matter in controversy;
3) he or she isamaterial witness concerning the matter;
4) he or she was, within the preceding two years, associated in the practice of law
with any law firm or attorney currently representing any party in the controversy;
5) he or she was, within the preceding two years, employed by any party to the
proceeding or any insurance carrier, service or adjustment company, medical or
rehabilitation provider, labor organization or investigative service involved in the
claim;
6) he or she or his or her spouse, or a person within the third degree of relationship
(pursuant to the civil law system) to either of them, or the spouse of such person:
A) is aparty to the proceeding, or an officer, director or trustee of a party;
B) is acting as an attorney in the proceeding;
C) isknown by the Arbitrator or Commissioner to haveasubstantial financial

interest in the subject matter in controversy;
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D) istothe Arbitrator's or Commissioner's knowledge likely to be amaterial
witness in the proceeding;

7) he or she negotiated for employment with a party, a party's attorney or insurance

carrier or service or adjustment company, in a matter in which the Arbitrator or

Commissioner is presiding or participating in an adjudicative capacity.” 50 III.

Admin. Code § 7030.30.
We have previously held that this rule requires a party claming bias to show actual bias, unlike
[llinois Supreme Court Rule 63(c) (eff. Apr. 16, 2007), which mandates disqualification if an
adjudicator’ s"impartiality might reasonably bequestioned.” Lenny Szarek, Inc. v. lllinoisWorkers
Compensation Comm'n, 396 Ill. App. 3d 597, 604 (2009).
124  Respondent suggeststhat we apply the standard set forth in Supreme Court Rule 63(c). This
we decline to do. Generaly, “supreme court rules do not apply to workers compensation
proceedings where the Act or the Commission’s rules regulate the area or topic.” Preston v.
Industrial Comn'n, 332 11l. App. 3d 708, 712 (2002). Respondent notesthat though supreme court
rulesdo not apply to proceedings under the Act, they may be consulted for guidance. Id. Whiletrue,
thisis only appropriate where the Act or the Commission’s administrative rules do not regulate a
subject. Lenny Szarek, Inc., 396 Ill. App. 3d at 604; Illinois Institute of Technology Research
Institute v. Industrial Comm'n, 314 IIl. App. 3d 149, 154-55 (2000). The Commission has
promulgated adetailed rule regarding bias and disqualification. It would therefore beinappropriate
for us to graft additional considerations onto the Commission’s standards. See also Radaszewski
v. Garner, 346 lI. App. 3d 696, 700 (2003) (“Where the language [of an administrative regulation]
is clear, it must be given effect without resort to further aids of construction, and a court may not

read into it any exceptions, conditions, or limitations that the agency did not express.”).
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125 Applyingthe standards set forth by the Commission (see50111. Admin. Code § 7030.30), the
statements respondent relies on in support of this argument areinsufficient to establish bias. Quite
simply, none of them show that the arbitrator was “financialy or otherwise interested in the
outcome” of the proceedings. 50 Ill. Admin. Code § 7030.30. We further note that the arbitrator’ s
expression of frustration with respondent (“I have alot of problems with the City of Centreville”)
was made during the course of ahearinginwhich respondent sought acontinuance and the arbitrator
granted respondent’ srequest. Finaly, it also should be noted that it isthe Commission, and not the
arbitrator, that isthe trier of fact. Durand v. Industrial Comm’'n, 224 1ll. 2d 53, 63 (2006) (“The
Industrial Commission is the ultimate decisionmaker in workers compensation cases, and it is not
bound by any decision made by the arbitrator.”). In short, respondent’ s argument does not comport
with the Commission’ s rules concerning bias.

126 [1l. CONCLUSION

127 Inlight of the foregoing, the order of the circuit court of St. Clair County confirming the

decision of the Commission is affirmed.

128 Affirmed.

129 JUSTICE HOLDRIDGE, specially concurring:

130 | concur. | write separately to state my position that this court need not addressthe
respondent's contention that the arbitrator wasbiased against it. Theissuewasforfeited whenitwas
not raised before the Commission. Itiswell settled that issues not raised before the Commission in
the petition for review or statement of exceptionsfiled with the Commission areforfeited. Greaney

v. Industrial Comm'n, 358 IlI. App. 3d 1002, 1020 (2005), citing Thomasv. Industrial Comm'n, 78
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II. 2d 327, 336 (1980). Here, the respondent israising the issue for thefirst time on apped to this
court. 1 would find that the issue has not been properly preserved for our review and, thus, has been
forfeited.

131 The maority refers to the administrative regulations which govern the disqualification of
commissionersand arbitrators. 50 IlI. Admin. Code § 7030.30. Had the respondent properly raised
the arbitrator's alleged bias before the Commission as a motion to disqualify the arbitrator, the
Commission could have ruled on the motion, and the court could have reviewed the Commission
ruling on the motion for an abuse of discretion. Lenny Szarek, Inc. v. lllinois Workers
Compensation Comm'n, 396 Ill. App. 3d 597, 602 (2009). Asit were, no motion to disqualify the
arbitrator was presented to the Commission, so thereis no Commission decision on the arbitrator's
alleged bias for this court to review.

132 Moreover, the Commission, not the arbitrator, is the ultimate finder of fact. Durand v.
Industrial Comm'n, 224 11l. 2d 53, 63 (2006). When the Commission makes a determination, it is
presumed that it considered only proper and competent evidence. County of Cook v. Industrial
Comm'n, 177 11l. App. 3d 264, 273-74 (1988). Giventhispresumption, thereisnothingintherecord
to establish that the Commission was improperly influenced by the alleged bias of the arbitrator.
133 For the foregoing reasons, | would find that the issue of arbitrator bias was forfeited when
the respondent failed to raise theissue to the Commission. |, therefore, do not join in the majority's
analysis of that issue.

134 JUSTICE TURNER joinsin this special concurrence.
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