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ISSUE PRESENTED FOR REVIEW

In an;'ﬂyzing whether the Double Jeopardy Clause barred Gerald Drake’s
retrial for aggravated battery, the appellate court listed and specifically considered
all of the evidénce presented at trial in ther light most favorable to the Staté,
including the inadmissible hearsay statement. In concert with the controlling
IHinois law regarding double jeopardy announced in People v. Olivera, 164 111.2d
382, 393 (1995), the aépellate court determined that the State’s evidénce was
insufficient to prove Geraid’s guilt-beydnd areasonable doubt, and that the Double
Jeopardy Clause barred retﬁal. Where remanding this cause for a new trial would
- unfairly afford the State a second chance to supply evidence it failed to produce
1n the first trial, should this Cpurt affirm the appellate court’s holding that the

Double Jeopardy Clause forbids a second trial?
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STATEMENT OF FACTS

Overview |

Gerald Drake lived in a rented house in Chicago Heights with his wife,
Evelina Hines, and nine children, including his six-year-old stepson JH. (R. UU54,
59) While Evelina was at work, Gerald took care of the children. (R. UU59, 67)
Sometime on July 29, 2008, while Gerald was home with the children and Evelina |
wasat work, JH sustained second- and third-degreé burns to his feet and buttocks.
The State’s theory as to how JH sustained his injuries was that Gerald intentionally
held JH under 160-degree bath water. (R. TT6) The defense theory was that JH
was accidentally burned in the bathtub while Gerald was not present in the
bathroom, as an investigation by the Department of Children and Family Services
(*DCFS”) confirmed that just a few days prior to the incident, a new hot water
tank had been installed incorrectly, resulting 1n dangerously hot water coming
out of the faucet and into the tub when the cold wate;" spigot was turned. (R. TT9-10;

- UU75-80) |

JH’s Alleged Statement to Nurse Roxas

Prior totrial, the State filed a motion tointroduce a statement JH a]_legedl_y
made to Rosalina Roxas, a nurse at Stroger Hospital, on August 8, 2008, more
than a week after JH had been admitted. (C. 44-45; R. MM24) Roxas indicated
in her patient progress notes that after she changed JH’s dressings, JH told her
that his dad poured a cup of hot water on him while he was in the tub. tC. 46)
The State initially sought to introduce the statement pursuant to 725 ILCS 5/115-10.

(C. 44; R. MMB) Later, the State changed its position and argued the statement

SUBMITTED - 3093070 - Alicia Corona - 12/4/2018 2:09 PM



123734

should come 1n pursuant to 725 ILCS 5/115-13, a hearsay exception for statements-
made from a patient to a treating doctor for purposes of medical treatment and
diagnosis. (R. MMS8, 16) The trial court allowed the statement to come in as an
exceptiop to the hearsay rule pursuant to Illinois Rule of Evidence 803(4) because
“this was an ongoing treatment, an ongoing diagnosis.” (R. MM27)

B.ench Trial

Rosalina R(.)xas is a registered nurse at Stroger Hospital in its Pediatric
Intensive Care Umit. (R. TT13) JH was her patient. (R. TT14) Roxas was one of
JH’s primary nurses for the duration of his stay in the hospital. (R. T'T15) According
to Roxas, sometime during the afternoon of August 8, 2008, JH called hér over
and said he was going to tell her something. (R. TT15-16) Nobody else was present.
(R. TT'16) Roxas testified that JH told her that his dad was the one who poured
hot water on his buttocks while he was in the tub. (R. TT16) Roxas asked JH if
he did something wrong that had made his dad mad. (R. TT16-17) JH told her
no. (R. TT17) ‘

Dr. Marjorie Fujara testified as an exper;: in child abus'e. (R UU9) Fujara
examined JH on July 30, 2008. (R. UU9) Fujara testified that JH’s burns were
on his buttocks, perineum, genital area, and feet. (R. UU13) JH had full thickness
(3rd-degree) burns oﬂ tﬁe tops of his feet up to the ankle, and partial thickness
{(2nd-degree) burns to his buttocks, perineum, and soles of his feet. (R. UU14) Fujara
testified that JH’s eight siblings were examined, and none of them had any burns
or indications of abuse. (R.. Uu2e6, 35)

According to Fujara, there were no splash marks to JH’s ﬁpper legs, which

SUBMITTED - 3093070 - Alicia Corona - 12/4/2018 2:09 PM



123734

s.he.would expect to see if JH had been moving around in the tub. (R. UU19) In
Fujara’s opinion, JH’s burns were immersion burns because his burns were less
severe on the bottoms of his feet and buttocks, areas that would come into contact
with the porcelain tub, (R. UU26) Fujara concluded the burns were the result
6f forcible immersion in water and were therefore child abuse. (R.UU27) Fujara’s
opinion was based on the fact that there was not a histc;ry that explained the burns
and there was a very specific pattern of injury that occurred. (R. UU27) According
to Fujara, forcible immersion was the only way to exp'lain. the burns to JH’s buttocks,
and the burns could not have been caused by pouring hot water on JH. (R. UU28,
43)

On cross-examination, Fujara testified that someone on her medical team
talked to Thomas White from DCFS about his investigation into how JH was injured.
(R. UU38) Fujaralearned that White discovered that the hot water and cold water
taps on the bathtpb had been switched, and that the water coming out was 160
degrees. Thisinformation did not change her opinion regarding forced immersion.
(R.UU38, 47) Fujara testified s‘he was familiar with “doughnut” burns, acommon
burn pattern seen on the buttocks where the center of the burn is less severe than
the outside area of the burn. (R UU36-37) According to Fujara, JH did not have
a doughnut pattern on the burns to his buttocks, but if the water temperature
had been lower, “we might see that doughnut pattern of the slight sparing in the
center.” (R.UU38) Fujara did not consider JH's height and weight when defermining
that he was forcibly immersed in the tub. (R. UU41) “Presumabl&,” JH’s knees

were flexed at the point.of immersion, so his feet and buttocks were in the water
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atthe sametime. (R. UU43) Fujara did not review any statements thgt JH’s siblings
gaveto the police or the State’s Attorney. (R. UU46) Fujara did not have an opinion -
as to who caused the injuries to JH. (R. UU46)

Thomas White testified that he worked for DCFS as an investigator until
Septembér 2010, when he retired. (R. UU53) In August 2008, he was assigned
to an investigation involving JH. (R. UU53) White interviewed Gerald Drakeon
August 3, 2008, at Gerald’shouse, and asked him ab'out the events that occurred
on July 29, 2008.. (R. UU54, 58) Gerald told him he was the cgretaker of Bor 9@
children ranging in age from less than a year to 12‘years. (R. UU5S9, 67) On that
day, in the morning, some feces from the baby’s diaper got on the floor. (R. UU60)
JH and his older brother Demontae had been wrestling, and they got some of the
feces on themselves. (R. UU60) Gerald told JH and Demontae to go downstairs
to the bathroom and clean themselves up in the bathtub. (R. UU61)

White further testified that Gerald did not tell him how he became aware
of JH’s injuries. (R. UU61) JH’s mother, Evelina Hines, came home from work
at about 10:30 or 11:30 p.m. (R. UU61) When Evelina learned of JH’s injuries,
she immediately took him to St. James Hospital. (R. UU61) Gerald told White
that he told the people at the hospital he was JH’s uncle and that JH had been
ata bébysitter’s. (R. UU62) Gerald also used the name Joe Cémpbell when he

~ identified himself at the hospital. (R. UU58)

On cross-examination, White testified that Gerald was not angry duripg
their interview and did not indicate he had been angered on July 29, 2008. (R.

UU68) White interviewed the other children who were home at the time of JH’s
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injuries and he interviewed other family members. (R. UU68) The first time White
saw JH at the hospital, JH was sedated so he did not talk with him. (R. UU70-71)
' White saw JH a second time and talked to him for about a minute. R. UU72)
-J H was happy and talkative, laughed and smi—led,_ and did not seém withdrawn,
R. UU73) White prepared reports of his investigation iﬁ this éase_. (R. UU74) _
While on hlS visit to Gerald’s home, White looked at the bathtub area and
thelocation of the water tank. (R. UU75) When White turned the cold water spigot,
hot water came out. (R. UU76) He meésured the water temperature and it rapidly
went up to 161 degrees. (R. UU77) Gerald told him that a new water tank had
been installed a couple days before the incident with JH. (R. UU76) White went
to the basement to investigai'_ce, and the water tank appeared to be installed
backwards, so the hot and cold water pipes were not connected properly to the
hot water tank. (R. UU78-79) Gerald told White he had no plgrﬁbing experience,
“and White did not see any plurhbing tools in the house. (R. UU80)
Gerald did not testify and the defense did not put on any witnesses.
Trial Court Verdict anﬂ Sentencing
The trial court found there was scientific evidence where “a reasonable
inference can be made” that Gerald, who was a caregiver of the children while .
Evehna was at work, caused the injuries todJ H (R. UU96) The trial court further
found that Gerald was conscious of his guilt because he “tooic off” pljior to trial
and used a fictitious name at the hospital. (R. UU96-97) The trial court found
Gerald guilty of aggravated battéry ofa cl_iild, heinous battery, and aggravated

domestic battery. (R. UU97)
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Attheduly 22,2014, sentencing hearing, the paxties agreed that aggravated
battery of a child and heinous battery were no longer offenses, and that the
applicable offense was simply aggrgvated battery pursuant to 720 ILCS 5/ 12-3.-05
{b)(1), a Class X felony. (R. XX11-15) Thejudge found in aggravation that sel_‘ious
harm ‘-Nas caused to JH;, and that Gerald was in a position of supervision. (R. XX23-
24) The judge found in mitigation that the_(_)ff_ense was not likely to recur, and
did not “believe he (Gérald) contemplated this type of action.” (R. XX24) Aftér
the parties debated whether Gerald’s aggravated battery sentence was an 85-
or a 50-percent sentence, the judge sentenced Gerald to 22 years in prison, to be
served at 50-percent time. (R. XX25; C. 122)

On July 24, 2014, the State filed a petition for relief from judgment pursuant
to 735 ILCS 5/2-1401 and argued that Gerald must serve 85 percent of his sentence
inlight of 730 ILCS 5/3-6-3(ii). (C. 124-125) After a hearing, the judge re-sentenced
Gerald to 20 years in prison at 85 percent. (R. YY5; C. 129).
Post-Sentencing Motion

On August 8, 2014, Gerald filed a pro se motion raising several ineffective
assistance of counsel claims. Among other things, Gerald argued that his trial
counsel failed to argue that JH had mental héalth 1ssues since he was a toddler
and “thought slower” thaﬁ other kids. (C. 130) Gerald argued that JH's reaction
time is slower than normal, and it took him longer than normal to get out of the
tub when the water became too hot. (C. 130) Gerald further argued in his motion
that his trial counsel failed to argue that JH spoke to a DCFS worker, a doctor,

~ and a-detective and never told them that Gefald held him in the tub. (C. 133)
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Gerald also explained in his motion that he had a history of using fake names
because he had an outstanding warrant for driving with a suspended/revoked
license, and he did not want to turn himself in on the warrant rllmtil his family’s -
financial situation had improved. (C. 132, 136)

The trial court did not investigate or rule on Gerald’s ineffectivé assistance
of counsel claims. Gerald’s pro se motion was treated as a notice of appeal. (C.
193) -

Direct Appeé.l

| Gerald argued on direct appeal that (1) the State failed to prove beyond
areasonable doubt that he intentionally immersed oJ H in scalding water; (2) the
trial court erred in allowing Roxas to testify to JH’s alleged statement identifying
him as the person who poured hot water on him; (3) the trial court failed to
imlrestigate his post-trial ineffective assistance of counsel claims so the case should
be remanded for a Krankel hearing; and‘ (4) his 20-year prison sentence was
excessive. People v. Drake, 2017 IL App (1*% 142882, 1. .

All three appellate court justices agreed that the identification statement
made by JH to Roxas was not made to assist in his medical diagnosié or treatment,
and therefore the trial court erred in admitting the statement at trial. Id. at 25,
749. All three justices also agreed the error was not harmless. Id. at 929, 158.

Since Gerald challenged the sufficiency of the evidence, the appellate court
analyzed whethel; the Double Jeopardy Clause was triggered. Id. at 932-32. Two -
of the justices considered all of the State’s evidence, including JH’s erroneously

admitted hearsay statement, and concluded that, even in the light most favorable
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to the State, the evidence was insufficient to prove Gerald guilty of aggravated
battery beyond a reasonable doubt. Drake, 2017 IL App (1) 142882, 9935-41. Since
the evidence was insﬁfﬁcient to prove Gerald’s guilt, the majority found that double
jeopardy forbid a second trial, and reversed Gerald’s convictioh. Id. atf41
In a dissenting opinion, Justice Gordon opined that the majority found the
improper admission of the hearsay evidence compelling enough to reverse,r but
then downplayed the same hearsayi evidence in its double jeopardy analysis. Id.
atﬂTGO. In Justice Gordon’s,view, double jeopardyrdid not éttach and the proper
remedy was a new trial without the identification portion of JH's hearsay statement
in evidence. Id. at{60.
| The State filed a petition for rehéaring on January 4, 2018. On May 24,
2018, the majority of the éppellate court denied the petition; Justice Gordon would

have allowed it. This Court granted the State’s petition for leave to appeaﬂ.
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ARGUMENT
. The Appellate Court Considered All of the State’s Evidence - Including
JH’s Improperly Admitted Hearsay Statement - and Properly Determined
that the Evidence was Insufficient to Convict Gerald Drake of Aggravated
- Battery Beyond a Reasonable Doubt.

Inits Petition for Leave to Appeal, the State argued that the appellate court’s
decision in this case “directly contravenes” this Court’s decision in Péople v. Olivera,
164111.2d 382 (1995), “cannot be reconciled with” the U.S. Supreme Court’s decision
in Lockhart v. Nelson, 48 U.S. 33 (1988), “creates confusion” regarding the proper
application of Olivera, and “usurped the executive function of determining whether
a criminal prosecution will continue.” (States PLA at 2-4) Thése claims have been
totally abandoned in its brief before this Court a.nd replaced with a garden-variety
reasonable doubt claim: that the State’s evidence, including the improperly admitted
hearsay statement, sufficed for a rational fact-finder to convict Gerald. (St. Br.
10-11)

Attnal, the court allowed the State to introduce a statement JH allegedly
made to his nurse, Rosalina Roxas, who testified that JH told her that Gerald
was the one who poured hot water on his buttocks while he was in the tub. (R.-
TT16) On direct appéal, the appellate court détermined that the statement was
inadmissible hearsay and reversible error. People v. Gerald Drake, 2017 IL App
(1%) 142882, 1925-29. Since Gerald challenged the sufficiency of the evidence on

- direct appeal, the appellate court analyzed whether the Double Jeopardy Clause

prohibited a retrial. In concert with contrelling Illinois law, the court explicitly

10
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considered all of the State’s evidence—1including JH’s errorieously admitted hearsay

statement — and concluded that, even considefed in the lighf moét favorable to

the State, the evidence was insufficient to prove Gerald guilty of :a ggravated battery

beyond a reasonable doubt. Drake, 2017 1L App 142882 at §931-41. Since the

State’s evidence was inéufﬁcient to prove Gerald’s guilt, the court found fhat the

Double Jeopardy C_lausé forbade a second trial, and reversed Gerald’s conviction
_ -outright. Id. at f41.

The State does not dispute that the trial court erred in admitting the hearsay
statement, (St. Br. at 8, n.5) but argues tha£ the appellate court should have reversed
and remanded for a new trial instéad of reversing Gerald’s conviction outright
because the Stéte’s evidence was sufficient to prove Gerald’s guilt bgyond a

" reasonable doubt. (St. Br. 10-11) This Court should affirm the appellate court’s
reversal of Gerald’s conviction, as a successive trial would viclate the Double
Jeopardy Clause.

A. The appellate court propeﬂy applied the Lockhart-Olivera rule.

- Gerald does not dispute t;,hat the rule announced in Lockﬁart v. Neison,

- 488 U.S. 33, 40-41 (1988), and followed by this Court in People v. Olivera, 164 |

I11.2d 382, 393 (1995}, controls this case: a reviewing court must consider all of

_ the evidence admitted by the trial court, even erroneously admitted evidence,

in deciding whether retrial is permissible under the Double J edpardy Clause. (St.
.Br. 8-10) |

The State’s.abandonment of its argument that the appellate court failed

to consider all of the evidence in its double jeopardy analysis is understandable

11
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1n light of the fact that the majority spéciﬁcally liste;l and analyzed' all of the
evidence it considered, including JH’s erroneously admitted hearsay statement,
in deciding to reverse outright. People v. Drake, 2017 IL App (1%) 142882, 136-40.
The State acknowledges that the appellate court considered the inadmissible hearsay
statement in its double jeopardy analysis, but argues that the court did not give
it sufficient weight. (St. Br. 11) A mindful reading of the majority opinion indicates

otherw’ise. | | |

The State, echoing Justice Gordon’s dissenting opinion, argues that the
majority.’s determination that the admission of JH’s hearsay‘ statement was
reversiblé error and its suﬁsequent determination that the State’s evidence, including
the inadmissible statement, was insufficient to pl;OVE Gerald’s guiit beyond a
reasonable doubt, shows that‘the majority did not give adequate weight to JH's -
statement in its double jeopardy analysis. (St. Br. 11); Drake, 2017 IL App (1%
142882, 19 60-61. However, there is no contradiction between the majority’s
harmless error énalysis andits sufﬁciency of the evidence analysis, as those involve
separate legal questions and standards, and the State’s lack of evidence to prove
Gerald’s guilt was at the heart of each determination.

As noted in the appellate court’s opinion, in a harmless error analysis, a -
reviewing court determines whether there is a reasonable probability that the
verdict would have been différent had the hearsay been exclu(ied. Drake, 2017
IL App (1*) 142882, 926. In its harmless error analysis, the appellate court
considered the following factors as outlined in Péople v. Littleton, 2014 1L App

(1*) 121950, §66: (1) whether the error contributed to the conviction; (2) whether

12
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the other evidence in the case ovérwhelmingl); supported the conviction; and (3)
whether the improperly admitted evidence was cumulative or 'duplicative of the
properly admitted statement. Drake, 2017 IL App (isc) 142882, 27.

The court found the héarsay statement was not cumulative of an3; other
evidence presented at trial because it was the only evidence that placed Gerald
in the bathroom when the injury occurred. Drake, 2017 IL Appr(l“) 142882 at
9128. As to the second factor, the court determinedAtha:Lt the State’s remaining
evidence was not overwhelming, “particularly in light of” the fact that scalding
water came out of the cold water spigot, and that noné of the medical personnel
testified to ever speaking with any of JH's family members. Id. Finally, the court
found that since JH’s statement to Roxas that Gerald was the perpetrator “was
the foundation of the State’s case,” it could not see how the erroneous admission
of the statemént did not contribute to the tr:lal court’s guilty finding. Id. at 129.

" In light of the above, the court found the trial court’s admission and use of JH’s
hearsay statement was reversible error. Id. |

After finding the erroneous admission of the statement was reversible erroi',
the court analyzed the sufficiency of the evidence. The court, citing People v.
Sutherland, 155111.2d 1, 17 (1992), noted that when reviewing a challenge to the
sufficiency of the évidence the relevant inquiry is whether, after considering the

-evidence in the lig_ht most favorable to the State, any rationél trier of fact could
have found the essential elements of the crime beyond a reasonable doubt. Drake,
2017 IL App (1*") 142882 at 435. In its sﬁfﬁciency of the evidence analysis, the

appellate court considered all of the State’s evidence: that JH sustained burns

13
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to his buttocks, genital region, and both feet up to his ankles; JH’s hearsay
- statement that Gerald poured hot water on him when he wasin the tub; Dr. Fujara’s
testimony that JH’s injuries were fhe result of forcible immersion; and Thomas
- White’s testimony that Gerald admitted to him that he used a fake name when
he brough£ JH to the hospital. Drake, 2017 IL App (1) 142882 at Y§36-38.
In i{:s analysis of the State’s evidence, the court noted that on Cross-
examination, White testified that he verified that the hot and cold water lines
were reversed and that the water coming from the tank into the tub was 160 degrees.
Id. at 139. The court further noted that Roxas did not ask JH for further details,
Roxas never saw or spoke to anyone from JH’s family, and that the statement
was contradicted by Dr. Fujara, who testified that JH’s injui*ies were not consistent
with water being poured on JH. Id. at §936-37. Finally, in finding that the State’s
. evidence failed to prove _Gerald guilty beyond <;;1 reasonable doubt of aggravated
battery, the court noted that JH’s statement was the only evidence placing Gerald
in the b;elthroom where the injury 6ccurred, that no other identification evidence
was presented, and it “is undisputed that there wére other people present in the
house.” §940-41. |
There is no contradiction between the majority’s harmless error analysis
and its sufficiency of the evidence determination. Given the overall weakness of
the State’s case, the court could not conclude that the admission and use of JH’s
hearsay statement— the 0n13-z evidence that placed Gerald in the bathroom at the
time of the incident — did not prompt the trial court’é finding of guilt, so the

admission of the statement was not harmless. Given the overall weakness of the

14
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State’s case, and in particular that JH’s undetailed hearsay statement was
inconsistent with Dr. Fujara’s testimony, the court concluded that no reasonable
finder of fact could have found that the evidence the State presented at trial proved
Ggrald’s guilf beyond a reasonable doubt. The two determinations are consistent
with each other, the evidence, and controlling law. Accordingly, this Court should
hoﬁ accept the State’s invitation to view the maj ority’é harmless error and sufficiency
of the evidence determinations as inconsistent or contradictory.

B. The appellate court correctly found the State’s evidence failed to
prove Gerald guilty of aggravated battery beyond a reasonable doubt.

Not only did the appellate court majority follow the controlling Ilinois Double
-Jeopardy Clause law by considering all of the State’s evidence, it also correctly
determined that all of the evidence failed to prove beyond a reasonable doubt that
Gerald forcibly immersed JH in scglding water. Not a single live w_itness - not
JH, not either of JH’s two older brof;hers who were in the bathroom with J H at
the time of the incident, not Gerald, and not any of JH’s other siblings home at
the time the incident occurred — testified that Gerald was even present in the
bathroom when 6-year-old JH sustained his burns. In addition, the burns to JH’s
buttocks did not have a “doughnut; pattern,” a pattern indicative of forced immersion,
and JH exhibited no other signs of physical abuse. (R. UU38) Finally, unrebutted
evidence from a DCFS investigator showed that, due to a recent, faulty water
tank installation, the hot and cold water lines were reversed to the bathtub where
JH allegedly sustained his burns, so when the cold water spigot was turned on,
scalding hot water came out of the tap.

The State’s evidence does not even come close to proving beyond a reasonable

15
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doubt that Gerald intentionally immersed JH in hqt water.

There are a handful of published Illinois cases involving a child’s forced
immersion burns, but Gerald’s 'case 1s easily distinguishable. In People v. Negrete,
258 I1l.App.3d 27, 30 (1st Dist. 1994), for example, the appellate_court affirmed
aheinous b-attery conviction for the defendant’s S(;aldil_lg ofher1 7-ﬁonth-old son.

‘The defendant claimed that her son was accidentally burned by hot water while
recelving a bath in the kitchen sink. Negrete, 258 Ill.App.Bd at 28. The defendant
testified she left her son in the sink with the hot and cold water taps open, resulting
in a lukewarm flow, and then left him alone while she went to make the bed. Id.
at 29. About six minutes later, the defendant heard her son screaming. The
defendant testified she believ'ed her son was strong enough to turn off the cold
water. Id. |

A pediétrician testified that the infant suffered second- and third-degree
burns on more than 60 percent of his body, and was malnourished to the point
of starvation. Id. at 28. The pediatrician further testified that due to the infant’s
level of mental and physical develojument, he was not capable of turning the sink’s
spigot. Id. The pediatrician concluded that the infant’s burns were caused by .
someone holding him in a lateral position undep a non-forceful flow of extremely
hot water. Neg}'ete, 258 Ill.App.Sd at 28.

The appellate court, in finding the State’s evidence was sufficient to prove
the defendant guilty beyond a reasonable doubt, noted that the State’s two medical:
experts reached their conclusion that the infant’s iniuries were not self-inflicted

after considering not orily the infant’s burns, but also his general physical condition,
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his level of physical and mental development, and the defendant’srexplanation
of the injuries. Id. at 29. See also People v. Flores, 168 IIl.App:3d 284 (4th Dist.
1988) (evidence sufficient to prove defendant knowingly caused bodily harm to
her six-week-old dau_ghter where defendant admitted she administered the bath
that caused her daughter’s burns and daughter had 13 fractures throughout her
body in different stageé of healing); and People v. Cooper, 983 I11.App.3d 86, 89
(1st Dist. 1956) (defendént convicted of heinous batterjf and aggravated battery
of a child where the evidence showed that he dur;ked his girlfriend’s baby in a
bathtub With hot water, and where baby was also malnourished, had a peculiar
rash, suffered from a serious ear infection, and had been exposed to tuberculosis).
The above cases have much in common: they involve infants incépable of
getting into a bath by themselves and turning the spigots on or off; they involve
defendants who admitted they eithéi' left the infant unattended in the bath/sink
or actually a:dministered the bath; they involve infants who, in addition to being
burned, élso exhibited other significant signs of physical abuse (malnourishment,
multiple broken bones, rashes, infections); and they involve defendants who did. ‘
nof provide credible, unrebutted evidence that the Burns were accidental.
Here, in marked contrast to the above cases, JH was six years old at the
time of the incident, not a baby incapable of getting into the tub on his own and
turning the spigots on or off. ’I:he State presented no evidence that JH had any

physical limitations or was otherwise.unable to take a bath on his own.*

See http://halls.md/chart-boys-height-w/ The median body weight of a
six-year-old boy is 45 pounds. The only indication in the record regarding JH’s
general physical condition, or his level of physical and mental development,
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Furthermore, not a single live witness testified that Gerald was even present in
the bathroom at the time JH sustained his burns. Instead, the evidence shows
that Gerald told JH and two older siblings (Demontae and another unnamed sibling)
to go downstairs to -take a bath and clean themselves up. (R. UU60-61) Neither
JH nor his two older siblings. testified at trial. The record contains no evidence
that Victim Sensitive Interviews were conducted with JH or either of his two
older siblings. The appellate court emphasized that it was undisputed that there
were other peofale present in the house at the time of incident. People v. Drake,
2017 IL App (1st)142882,540.

The only evidence the State presented that placed Gerald in the bathroom
came from Roxas, who testified that JH told her that Gerald poured hot water.
on his buttocks while he was in the tub. (R. TT16) However, JH’s hearéay statement -
is utterly inconsistent with Dr. Fujara’s opinion as to how JH was burned. The

State’s theory was that Gerald intentionally held JH under 160-degree bath water.
(R.TTe) Accqrding to Fujara, forcible immersion was the only way to explain the
burns to JH’s buttocks, and the burns could not have been caused by pouring hot
water on JH. (R. UU28, 43) The appellate court emphasized this contradiction
in its apalysis. Drake, at 137. |

Additionally, Dr. Fujara acknowledged on cross-examination thait theburns
to JH’s buttocks did not have a “doughnut pattern,” a pattern indicative of forced

immersion. (R. UU38) See Burn Injuriesin ChildAbusé, U.S. Department of Justice,

came from Gerald’'s pro se post-trial motion, where he argued that his trial
counsel failed to argue that JH had suffered mental health issues since he was
a toddler and “thought slower” than other kids. (C. 130)
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1997, p. 7(“When a child is held in scalding hot bath water, the buttocks are pressed
against the bottom of the fub so forcibly that the water will not come into contact
with the center of the buttocks, sparing this part of the buttocks and causing the
burn injury to have a doughnut pattern.”); see also Cooper, 283 I11.App.3d at 89
{medical expert testifying that a “ring sign” résults when a child is held in hot

"~ waterin a bathtub with his buttock resting on the bathtub’s surface, because the
burn is less severe where the buttock actually touches the porcelain on the tub).
If Gerald had fércibly immersed JH into the tub of écalding water as Dr.. Fujara
theorized, JH should have exhibited burns with a doughnut pattern or ring sign
6n his buttocks.

Furthermore, JH showed no other signs of abuse — he had no bruising and
no fractures, and no ofher evidence v;ras ﬁresented indicating a history. of abuse.
(R. TT23) Presumably, had Gerald in fact forcibly immersed JH into a tub of hot
Watér, he would have put his hands under JH’s armpits or at his sides. The lack
of bruising or marks to JH in those areas ié telling. The appellate court also
emphasized that Dr. Fujara never spoke to any of JH’s family members. Drake,

' 20171L App (1%) 142882, 437. |

Finally, and most importantly, unrebutt_ed evidence showed that, due to
arecent, faulty water tank installation, the hot and cold water lines were reversed
tothe béthtub where JH allegedly sustained his burns. (R. UU75-80) Investigator
White testified that he checked the temperature of the water coming out of the
hot water tank with a thermometer, and it “rapidly wgnt up to about 161,” and |

then started to slow down. (R. UU77). According to White, normally the water

19

SUBMITTED - 3093070 - Alicia Corona - 12/4/2018 2:09 PM



123734

temperature should not exceed 119 degrees to be safe. (R. UU77) Again, the appellate
court emphasized in its sufficiency of the evidence analysis that the hot water
tank’s pipes were reversed, and that the water coming from the tank was 160
degrees. Drake, 2017 IL App (1% 142882, ¥39. |

The above evidence is nowhere close to proof beyond a reasonable doubt
that Gerald intentionally immersed JH in hot water, or that Gerald was consciously
aware that his conduct (telling JH and JH’s two older siblings to go downstairs
and take a bath) was practically certain 1-20 cause great bodily harm. People v. Steele,
2014 IL Apb (1st) 121452, §23.

The State argues that the appellate court overlooked the State’s circumstan@jai
evidence, including that Gerald was the sole adult present when JH was burned,
and his actions afte1: ther incident — using a faké name at the hospital —

: demonstrated his consciousness of guilt.? (St. Br. 11) But it woﬁld be reasonable
for Gerald to have a consciousness of guilt, even if he was merely negligent; it
does not show that he intentionally immersed JH in scalding bath water. Similarly,
the trial court’s ﬁnding that Gerald had a consciousness of guilt because he “took
off’® while he was on bond for this case is not compelling evidence that he

intentionally immersed JH in scalding bath water. (R. UU96-97) Further, as the

*Gerald explained in his post-trial motion that he had a history of using
fake names because he had an outstanding warrant for driving with a
suspended/revoked license, and he did not want to turn himself in on the
warrant until his family’s financial situation had improved. (C. 132, 136)

At the February 28, 2013, bond hearing, Gerald’s counsel told the court
that Gerald had not come back to court because he was homeless and having
family problems. (R. GG3) '
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appellate court observed, the State presented no evidence at trial concerning the

circumstances of Gerald’s 2013 arrest. Drake, 2017 IL App (1) 142882,-Y11, n.
2.

~When a child suffers serious and painful burns, it is natural that we, as

a society, want to hold someone accountable. In this case, however, the evidence

falls far short of proving beyond a reasonable doubt that Gerald intentionally

immersed JH in a tub of hot water. This Court should affirm the appellate court’s

' finding that the State’s evidence, including the inadmissible hearsay statement,

failed to prove Gerald guilty beyond a reasonable doubt of aggrévated battery.
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CONCLUSION

For the foregoing reasons, Gerald Drake, defendant-appellee, respectfully
requests that this Court affirm the decision of the appellate court and hold that

the Double Jeopardy Clause bars retrial in this case.

Respectfully submaitted,

PATRICIA MYSZA
Deputy Defender

BRETT C. ZEEB

Assistant Appellate Defender

Office of the State Appellate Defender
~ First Judicial District '

203 N. LaSalle St., 24th Floor
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(312) 814-5472
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