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NATURE OF THE CASE
In 2014, petitioner filed a pro se postconviction petition alleging that
his trial attorney erred by failing to seek to withdraw and appeal guilty pleas
that petitioner had entered in two cases. The circuit court appointed counsel,
and the case proceeded to a third-stage evidentiary hearing. Before the
hearing, counsel told petitioner that he would not call petitioner’s girlfriend
to testify because she could not provide useful testimony.
After the hearing, which included testimony from petitioner and his
former attorney, the court denied the petition. Petitioner then filed several
pro se motions to reconsider, alleging that his postconviction counsel erred by
not calling his girlfriend to testify. The court did not rule on those motions,
and petitioner appealed. The appellate court dismissed the appeal at the
request of petitioner’s appellate counsel and remanded for a ruling on the pro
se motions. After a hearing on remand, the circuit court denied the motions.
Petitioner appealed again, arguing among other things that the circuit
court’s actions violated People v. Krankel, 102 Ill. 2d 181 (1984), which
requires trial courts in criminal cases to investigate pro se post-trial
allegations of ineffective assistance of counsel. The appellate court held, as a
matter of first impression, that Krankel should be extended to postconviction
proceedings, and remanded for a preliminary Krankel inquiry. People v.
Custer, 2018 IL App (3d) 160202. A question is raised on the pleadings:
whether petitioner alleged a cognizable Krankel claim.
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ISSUES PRESENTED FOR REVIEW
1.

Whether the appellate court’s opinion is merely advisory

because petitioner’s appeal was moot given that he had already received his
requested relief.
2.

Whether this case should be remanded for a Krankel inquiry

where it is settled that petitioner’s allegation that counsel erred by not
calling his girlfriend to testify is not cognizable in Krankel proceedings.
3.

Whether Krankel should be extended to postconviction

proceedings.
JURISDICTION
Jurisdiction lies under Supreme Court Rules 315 and 612. This Court
allowed the People’s petition for leave to appeal on September 26, 2018.
STATEMENT OF FACTS
A.

Petitioner’s Guilty Pleas
In 2010, the People charged petitioner with unlawful possession of a

controlled substance in Peoria County case No. 10-CF-896 (“case 896”). 896C5.1 After initially being represented by the public defender, petitioner
retained private lawyer Clyde Hendricks, and in 2011 he entered an open
guilty plea. 896-SR*12-19. At the plea hearing, petitioner stated that he was

The record on appeal for case No. 10-CF-896 is cited using the prefix 896-,
followed by “C_” (for the common law record), “R_” (for the report of
proceedings), “SR_” (for the first volume of the supplemental record), and
“SR*_” (for the second volume of the supplemental record), followed by the
page number (e.g., 896-C51 refers to page 51 of the common law record in the
896 case). The record for case No. 12-CF-410 is cited with the prefix 410-.

1
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entering the plea voluntarily and understood that he could be sentenced to up
to six years in prison. Id. at 15-19. The court accepted the plea and
continued the case for sentencing while petitioner remained free on bond. Id.
at 19.
While the drug case was pending, petitioner was arrested for two
separate incidents: (1) attacking a police officer who was responding to a
report that petitioner was beating a woman in her home; and (2) swinging a
knife at a man and woman in a bar. 896-R120-23. For the first incident, the
People charged petitioner with unlawful possession of a weapon by a felon,
aggravated assault, and unlawful use of a weapon in case No. 12-CF-410
(“case 410”); in the second incident, petitioner was charged with aggravated
battery in case No. 12-CF-246 (“case 246”). See Custer, 2018 IL App (3d)
160202, ¶ 4.
In May 2012, petitioner skipped his sentencing hearing in case 896,
and the court issued a warrant for his arrest. 896-R53-57. He was arrested
several months later and appeared for sentencing in October 2012. Id. at 67.
At the hearing, the People argued for the maximum six-year prison sentence,
noting that petitioner had five prior felony convictions and twenty-six
misdemeanor convictions — most of which involved “crimes of violence” —
and was subject to a “multitude” of protective orders filed by a number of
women. Id. at 67-70. Petitioner’s counsel, Hendricks, asked for a lesser
sentence because he believed that petitioner had possessed a relatively small
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amount of cocaine. Id. at 71. Petitioner asked to speak to the court and said
that several of his prior convictions involved abuse of his girlfriend, Michelle
Colvin, and that she was “nuts,” unreliable, and had lied in prior legal
proceedings. Id. at 74-75. The court sentenced petitioner to six years of
imprisonment. Id. at 80.
Nine months later, in July 2013, petitioner (again represented by
Hendricks) entered fully negotiated guilty pleas in cases 410 and 246. Id. at
112-126. In exchange for petitioner’s guilty plea to aggravated battery of a
police officer and unlawful possession of a weapon, the People recommended
a total sentence of nine and a half years in prison and dismissed the
remaining charges. Id. at 113-14. The trial court accepted the pleas and
imposed the agreed sentence. Id. at 124.
B.

Petitioner’s Postconviction Petition
In May 2014, petitioner filed a pro se postconviction petition, alleging

that Hendricks erred by failing to pursue an appeal in case 896 or move to
withdraw petitioner’s guilty plea in case 410. 410-C31-35. The circuit court
advanced the petition to the second stage and appointed counsel to represent
petitioner. Id. at 45.
In June 2015, petitioner’s appointed counsel, Sam Snyder, filed a
supplemental petition that incorporated the allegations in the pro se petition
and added four supporting affidavits from petitioner, id. at 81-99, claiming
that he and his girlfriend (Colvin) had asked Hendricks about appealing case
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896 and Hendricks said that he would “take care of what needed to be done
and for [petitioner] not to worry,” id. at 83, 87. Defendant also attested that
he asked Hendricks to file a motion to withdraw his plea in case 410, but
Hendricks failed to do so. Id. at 91. The People filed a general denial and the
case proceeded to a third-stage evidentiary hearing. 896-R245-47.
Before the hearing, Colvin — whom petitioner had described during a
colloquy in the case 896 sentencing hearing as “nuts,” unreliable, and
someone who lied in prior legal proceedings — sent the court a letter stating
that (1) she knew petitioner was not an innocent man; (2) she had helped him
decide to plead guilty in case 410; (3) she had spoken to Hendricks several
months later and he said that he was appealing; and (4) postconviction
counsel Snyder “refused to take [her] statement.” 896-C102. Around that
same time, Snyder sent petitioner a letter stating that (1) he had spoken with
Colvin; (2) she was very “rude and disrespectful” to Snyder and his staff; and
(3) he would not be calling her to testify because he did not believe that her
testimony would be helpful. 410-C125.
At the hearing, petitioner testified that Hendricks advised him that
the court probably would impose a sentence ranging from probation to three
years in prison if he pleaded guilty in case 896. 896-R191. When the court
imposed a six-year sentence, petitioner asked Hendricks to appeal. Id. at
180-81. More than a month later, Hendricks told petitioner that he had not
appealed because petitioner had no viable claim. Id. at 197. Petitioner
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further testified that one week after he pleaded guilty in case 410, he wrote
to Hendricks asking him to withdraw his plea. Id. at 190. According to
petitioner, Colvin also contacted Hendricks about appealing. Id.
Hendricks testified that he advised petitioner that if he pleaded guilty
in case 896 he had a “good chance” of receiving four years or fewer in prison
due to the small amount of cocaine in his possession. Id. at 214. At some
point, Hendricks told petitioner that the risk of an open plea was that any
sentence within the statutory range would be very difficult to challenge on
appeal. Id. at 217. Immediately after sentencing, Hendricks told petitioner
that the six-year sentence, while surprising, was within the judge’s
discretion. Id. at 215-16. Hendricks never received any indication that
petitioner wanted to withdraw his pleas or appeal. Id. at 209-210, 212-13. If
petitioner had wanted to withdraw his pleas or appeal, Hendricks would have
done so. Id. at 218-19.
Before the court issued its ruling, petitioner sent the court a letter
alleging, among other things, that Snyder had erred by failing to call Colvin
to testify at the evidentiary hearing. 410-C103. Petitioner then filed a pro se
motion asking the court to preemptively “reconsider” its yet-to-be-issued
ruling on the petition because Snyder had erred by failing to call Colvin. Id.
at 120. The motion included an affidavit from Colvin claiming that
Hendricks had told her that he was moving to withdraw the guilty plea in
case 410; Colvin also claimed that Snyder had refused to take her statement
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because he said that he did not take statements from his clients’ girlfriends.
Id. at 123-24. The motion also included the letter from Snyder, sent before
the evidentiary hearing, informing petitioner that he had spoken with Colvin
and decided not to call her to testify. Id. at 125.
In a September 2015 written order, the circuit court (1) declined to rule
on petitioner’s pro se motion to reconsider because he was represented by
counsel; and (2) denied the amended petition on the merits. Id. at 127-34. In
denying petitioner’s claims, the court held:
The court finds [petitioner’s] testimony to be totally
unbelievable. In addition to his manner while testifying the
court finds [petitioner’s] testimony and claims are clearly
contradicted by the facts and circumstances set forth in the
record.
Id. at 132. For example, petitioner’s claim that he did not understand the
plea hearings was contradicted by the hearing transcripts, which showed that
petitioner “made appropriate responses” and asked “pointed and intelligent
questions.” Id. Furthermore, the court noted that if petitioner were unhappy
with Hendricks as he claimed, he would not have hired him for several
subsequent criminal and civil matters. Id. at 132-33. And, while petitioner
claimed that Hendricks failed to convey a plea offer from the People, the
record showed that petitioner rejected the offer before Hendricks was hired.
Id. at 133.
Conversely, the court found Hendricks “to be very believable.” Id.
Hendricks provided “very matter of fact” and “honest” responses to questions
by both counsel. Id. In sum, “the court believe[d] Mr. Hendricks and not
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[petitioner]” and thus concluded that Hendricks was “never instructed or
asked” to withdraw petitioner’s guilty pleas or appeal. Id.
Petitioner then filed another pro se motion to reconsider alleging that
Snyder erred by not calling Colvin to testify. 896-C114. The court did not
address that motion. Id. at 116.
C.

Petitioner’s First Postconviction Appeal and Remand
On appeal, while represented by the Office of the State Appellate

Defender, petitioner moved to dismiss his appeal “and order the circuit court
to rule on [his] motion for reconsideration” alleging that Snyder erred by
failing to call Colvin to testify. Appx. A-15. The People did not oppose the
request, and the appellate court remanded for a ruling on the pro se motion.
Id. at A-19. Following that order, petitioner wrote yet another letter to the
circuit court, again alleging that Snyder erred by failing to call Colvin to
testify. 896-C129.
On remand, the circuit court held a hearing on the pro se motion. 896R255-56. Petitioner was not present. Id. The prosecutor noted that the
motion was not really a motion to reconsider because it did not argue that the
denial of his postconviction petition was error. Id. Snyder stated that
petitioner’s motion “speaks for itself” and that he would “stand on what he
already filed.” Id. at 256. The court denied the motion. Id.
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D.

Petitioner’s Second Postconviction Appeal
In his second postconviction appeal, petitioner argued, among other

things, that the circuit court “erred in denying his motion to reconsider . . .
without conducting a Krankel inquiry.” Custer, 2018 IL App (3d) 160202,
¶ 25. The appellate court acknowledged that there was no authority for
extending Krankel to postconviction proceedings, but nevertheless remanded
for the circuit court “to conduct a Krankel-like inquiry into [petitioner’s] pro
se claim of unreasonable assistance of postconviction counsel.” Id. ¶¶ 25, 31.
Because the appellate court remanded for a preliminary Krankel inquiry, it
did not address petitioner’s primary claim that the circuit court erred by
denying his postconviction petition. Id. ¶ 33, n.2.
STANDARD OF REVIEW
Whether the appellate court’s opinion must be vacated as moot is a
question of law that this Court reviews de novo. In re Alfred H.H., 233 Ill. 2d
345, 350 (2009). Whether a trial court is obligated to conduct a Krankel
inquiry is likewise a legal question that is reviewed de novo. People v. Taylor,
237 Ill. 2d 68, 75 (2010). A reviewing court will reverse a trial court’s denial
of a Krankel motion only if the ruling was manifestly erroneous, i.e., it is an
error that is clearly plain, evident, and indisputable. See, e.g., People v.
Tolefree, 2011 IL App (1st) 100689, ¶ 25 (collecting cases).
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ARGUMENT
This Court established the Krankel rule to permit a defendant in a
criminal case to submit a pro se post-trial motion alleging that his trial
counsel provided ineffective assistance. People v. Krankel, 102 Ill. 2d 181,
189 (1984); see also, e.g., People v. Jocko, 239 Ill. 2d 87, 91-92 (2010). If the
trial court determines that the defendant’s allegations relate to trial strategy
or are refuted by the record, the court must deny the motion; if, however, the
allegations “show possible neglect of the case,” the court must appoint new
counsel to investigate defendant’s ineffective assistance claim and represent
defendant in the remaining proceedings. See, e.g., Jocko, 239 Ill. 2d at 91-92.
The appellate court’s order remanding this case for a preliminary
Krankel inquiry should be reversed for three independent reasons. First,
petitioner’s claim is moot because the circuit court has already conducted an
inquiry and denied petitioner’s claim. Second, a claim that counsel erred by
failing to call a particular witness to testify is not cognizable in Krankel
proceedings. Third, Krankel does not apply to postconviction proceedings.
I.

Because Petitioner’s Appeal Is Moot, the Appellate Court’s
Opinion Is Merely Advisory and Should Be Vacated.
The appellate court’s opinion is an impermissible advisory opinion that

should be vacated because petitioner’s appeal is moot. It is a “‘basic tenet of
justiciability’” that reviewing courts should not issue advisory opinions that
decide moot questions. People v. Jackson, 231 Ill. 2d 223, 227 (2008). An
appeal is moot where a party received the relief he is requesting either prior
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to, or in the midst of, the appeal. See, e.g., id. (appeal challenging term of
mandatory supervised release was moot where other convictions obviated
obligation to serve term). In such circumstances, the proper course of action
is to vacate the appellate court’s judgment, because it is advisory, and
dismiss the appeal as moot. See, e.g., id. at 228 (dismissing appeal as moot
and vacating appellate court’s opinion); In re Commitment of Hernandez, 239
Ill. 2d 195, 201 (2010) (dismissing appeal as moot and vacating appellate
court’s opinion where party “has already received the relief it sought”).
Petitioner is requesting, and in the decision under review the appellate
court ordered, the circuit court to conduct a preliminary Krankel inquiry into
petitioner’s pro se allegation that his postconviction counsel erred by not
calling Colvin to testify. But the circuit court already considered that
allegation and rejected it following petitioner’s first appeal. In that appeal,
the appellate court ordered the circuit court to rule on petitioner’s pro se
“motion to reconsider,” which incorporated Colvin’s affidavit and alleged that
counsel erred by not calling her to testify. 896-C114. On remand, the circuit
court held a hearing, considered the pro se motion, and then denied it. 896R255-56. Notably, there has been no suggestion that that ruling was
manifestly erroneous (nor could there be, for the reasons explained
below). Thus, petitioner already has obtained the relief he is requesting, his
appeal was and is moot, and the appellate court’s opinion should be vacated.
See, e.g., Jackson, 231 Ill. 2d at 227; In re Hernandez, 239 Ill. 2d at 201.
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Any argument by petitioner that additional relief is possible (and,
thus, that this appeal is not moot) because the circuit court’s first inquiry was
somehow deficient would be meritless. The circuit court acted appropriately
on remand and its inquiry had all the hallmarks of a Krankel hearing. As
discussed below, because petitioner’s claim concerns a strategic decision —
whether to call a certain witness to testify — the circuit court was required to
deny petitioner’s Krankel motion. Infra pp. 13-14; see also People v. Skillom,
2017 IL App (2d) 150681, ¶¶ 28-30 (collecting cases; procedural errors in
Krankel hearing are harmless if claim is meritless).
Moreover, lack of cognizability aside, any suggestion that the court
failed to conduct a proper hearing on remand would be incorrect. Although
petitioner was not present at the hearing, it is settled that the circuit court
may base its evaluation of a Krankel claim on “the insufficiency of the
defendant’s allegations on their face.” People v. Moore, 207 Ill. 2d 68, 79
(2003); see also People v. Ayres, 2017 IL 120071, ¶ 12 (same). Similarly, no
conflict of interest prohibited counsel from addressing the motion during the
hearing. Moore, 207 Ill. 2d at 78 (court may discuss allegations with counsel
who purportedly erred). And any suggestion that a more searching inquiry
was necessary would also fail, not only because petitioner’s claim is noncognizable, but also because the record is fully developed, including (1) the
circuit court’s determination — after hearing live testimony — that petitioner
is not a credible witness (including with respect to his claim that he told
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Colvin to ask Hendricks to appeal) and that Hendricks is credible (including
his testimony that no one asked him to appeal); (2) numerous filings from
petitioner explaining the precise nature of his claim that postconviction
counsel erred; (3) undisputed evidence showing that Snyder spoke to Colvin
before the third-stage hearing, was aware of the testimony she allegedly
could provide, and told petitioner that he was not going to call her to testify;
(4) an affidavit from Colvin outlining her proposed testimony; and (5)
petitioner’s own in-court representation that Colvin is “nuts,” unreliable, and
has lied in prior legal proceedings. Thus, any attempt to argue that this case
presents a live controversy would be meritless; petitioner already received
the relief he is requesting and no further relief can be provided.
In sum, because the circuit court already conducted a hearing on
petitioner’s pro se motion, petitioner’s appeal was and is moot, and the
appellate court’s advisory opinion should be vacated.
II.

Petitioner’s Claim Is Not Cognizable in Krankel Proceedings.
There is a second, independent reason to reverse the appellate court’s

judgment: petitioner’s allegation that his attorney erred by not calling Colvin
to testify is not a cognizable Krankel claim.
This Court has emphasized that appointment of “new counsel is not
automatically required” when a defendant files a Krankel motion. See, e.g.,
People v. Taylor, 237 Ill. 2d 68, 75 (2010). In particular, an allegation that
“pertains only to matters of trial strategy” is not a cognizable Krankel claim.
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See, e.g., id.; see also People v. Ramey, 152 Ill. 2d 41, 52 (1992) (no Krankel
relief permitted because allegations “related to trial tactics”).
It is settled that “whether to call particular witnesses is a matter of
trial strategy.” See, e.g., People v. Patterson, 217 Ill. 2d 407, 442 (2005). For
that reason, this Court has consistently held that an allegation that counsel
erred by failing to call a particular witness to testify is not a colorable
Krankel claim. See, e.g., People v. Chapman, 194 Ill. 2d 186, 230-31 (2000);
People v. Kidd, 175 Ill. 2d 1, 44-45 (1996).
Here, petitioner alleges that Snyder erred by failing to call Colvin to
testify at his postconviction evidentiary hearing. It is undisputed that, before
that hearing, Snyder (1) spoke with Colvin; (2) was aware of the testimony
she supposedly could provide (as described in the affidavits Snyder filed
before the hearing); and (3) told petitioner that he had decided not to call
Colvin to testify. Because there has been no allegation that Snyder failed to
investigate Colvin (nor could there be), and because petitioner’s complaint is
based solely on counsel’s decision not to call her to testify at the hearing,
petitioner’s claim is not cognizable in Krankel proceedings.
Thus, even if the circuit court had not already conducted a hearing on
petitioner’s motion, this Court should reverse the appellate court’s judgment
for the independent reasons that (1) the allegation of a non-cognizable claim
is insufficient to trigger a Krankel inquiry; or (2) any failure to conduct that
inquiry in this particular case is harmless because petitioner’s claim is non-
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cognizable. See, e.g., Jocko, 239 Ill. 2d at 93 (failure to conduct Krankel
inquiry was harmless where claim was meritless).
III.

Krankel Does Not Apply to Postconviction Proceedings.
Even if the circuit court had not already held a hearing on petitioner’s

pro se allegations of attorney error, and even if petitioner had alleged a
cognizable claim, this Court should reverse the appellate court’s judgment
because Krankel does not apply to postconviction proceedings.
A. This Court Has Correctly Held That Krankel Is Limited To
Post-Trial Motions in Criminal Cases.
Krankel imposes a number of obligations on trial courts confronted
with a pro se allegation of ineffective assistance of trial counsel. For example,
the preliminary Krankel inquiry often requires the court to question the
defendant and his counsel, and review the record. See, e.g., Moore, 207 Ill. 2d
at 78. And if the court determines that the defendant’s allegations “show
possible neglect of the case,” the court then must appoint new counsel and
provide that counsel time to investigate and potentially pursue the
defendant’s ineffective assistance claim. Id.
Over the years, this Court has acknowledged the potential problems,
inefficiencies, and burdens imposed by Krankel, and has limited its
application accordingly. For example, in part because a preliminary Krankel
inquiry often requires a trial court to invade the attorney-client relationship
and risks imposing undue “influence or control,” this Court has held that
Krankel does not apply to privately retained counsel. People v. Pecoraro, 144
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Ill. 2d 1, 15 (1991). This Court has also held that defendants may not file
pre-trial Krankel motions — even though the representation counsel provides
before trial is constitutionally guaranteed — because there is no effective and
efficient means for a trial court to address an ineffective assistance claim
before a trial is completed. Jocko, 239 Ill. 2d at 93.
Most notably, this Court has recently re-emphasized that Krankel is
limited to post-trial allegations of ineffective assistance in criminal cases.
See Ayres, 2017 IL 120071, ¶ 22. In Ayres, a four-justice majority held that a
bare-bones allegation of “ineffective assistance of counsel” raised in a posttrial pleading that contains no further explanation of the claim is sufficient to
require a preliminary Krankel inquiry. Id. ¶ 1. The People argued that such
a rule would have many negative consequences, in part because it would
impose a significant burden on a justice system that already is flooded with
often lengthy and inscrutable pro se submissions. The three dissenting
justices agreed with the People that the rule would have “negative
consequences” and was against the “great weight of authority,” and echoed
the People’s concerns about the burden imposed by the new rule, stating:
The majority’s new rule will require the trial court to carefully
scrutinize the many pro se submissions it receives, looking for a
bare allegation of ineffective assistance of counsel. If it finds one,
it would then be required to schedule a hearing, writ the
defendant to court, and personally question both the defendant
and his attorney about the claim. In addition, if the court
misses that bare allegation, the appellate court would in all
cases be required to remand the case for a hearing even though
the claim is meritless.
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Id. ¶¶ 30, 35 (Thomas, J. dissenting; joined by Karmeier, J. and Garman, J).
Moreover, as the People noted, such a remand often multiplies litigation
because defendants later appeal on the basis that the Krankel hearing
conducted on remand was flawed or that Krankel counsel somehow erred.
See, e.g., People v. Downs, 2015 IL 117934, ¶ 34 (remanding for consideration
of claim that Krankel counsel provided ineffective assistance at Krankel
hearing held on a prior remand several years earlier); People v. McLaurin,
2012 IL App (1st) 102943, ¶¶ 52-53 (finding trial court’s lengthy inquiry of
defendant and counsel inadequate and remanding for additional
questioning).
Importantly, the Ayres majority acknowledged these concerns but
stressed that any burden on the lower courts would be minimized because
“Krankel is limited to post-trial motions.” Ayres, 2017 IL 120071, ¶ 22. The
appellate court’s decision here — extending Krankel to postconviction
proceedings — directly contradicts that assurance.
Indeed, to extend Krankel to postconviction proceedings would
eradicate the limitation imposed by Ayres and significantly increase the
burden on the lower courts for the reasons identified by the People and the
dissent in that case. And if Krankel were extended to postconviction
proceedings, petitioners in other collateral actions would no doubt likewise
demand Krankel’s application, including in section 2-1401 petitions for relief
from judgment, civil commitment proceedings under the Sexually Violent
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Persons Commitment Act, and original actions. Thus, the problems with this
approach highlighted by the People and the Ayres dissent, and, significantly,
acknowledged by the majority, would be multiplied.
This case presents a telling example of the unnecessary drain on
judicial resources that would occur if Krankel were extended in the manner
proposed by the appellate court. Petitioner pleaded guilty to several serious
felonies. He later filed a postconviction petition alleging that his trial counsel
should have moved to withdraw his pleas and appeal, though petitioner had
no valid basis for doing so. His postconviction counsel spoke with Colvin and
decided not to call her to testify, and he informed petitioner of that decision
before the hearing. After the hearing, the circuit court ruled that petitioner’s
testimony was not credible (including his allegation that he told Colvin to ask
counsel to appeal) and that his trial counsel was credible (including his
testimony that he was never asked to appeal). This case already has been
remanded once for a hearing on petitioner’s pro se claim that postconviction
counsel erred, and the circuit court denied petitioner relief. Yet the litigation
continues: the appellate court has remanded the case a second time, without
even suggesting that the circuit court’s decision to deny relief was error.
To avoid further unnecessary drains on judicial resources in this and
future cases, this Court should hold firm to its reasoning in Ayres and
reiterate that Krankel is limited to post-trial allegations in criminal cases
and does not apply to postconviction proceedings.
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B. Postconviction Proceedings Are Fundamentally Different
than Criminal Trials and Postconviction Counsel’s Duties
Are Strictly Limited.
Apart from this Court’s reasoning in Ayres, there are fundamental
differences between a criminal trial and postconviction proceedings that
demonstrate that Krankel should not be extended to postconviction litigation.
The Post-Conviction Hearing Act provides a means by which a
petitioner may challenge his conviction for violations of the state or federal
constitutions. See 725 ILCS 5/122-1, et seq. At the first stage of proceedings,
the circuit court reviews the postconviction petition and may summarily
dismiss it if it is frivolous or patently without merit. 725 ILCS 5/1222.1(a)(2). If the petition presents the gist of a constitutional claim, it
proceeds to the second stage, where counsel is appointed to represent the
petitioner and the People must either answer or move to dismiss the petition.
725 ILCS 5/122-4, 5. If the petition is not dismissed or denied, the case
proceeds to a third-stage evidentiary hearing, after which the court rules on
the petitioner’s claims. 725 ILCS 5/122-6. Given the Act’s structure, and the
intrinsic differences between postconviction proceedings and criminal trials,
it is both inappropriate and unnecessary to extend Krankel to postconviction
litigation for two reasons.
1. There is no constitutional right to counsel in
postconviction proceedings and appointed counsel’s
responsibilities are sharply limited.
To begin, the justification for applying Krankel in criminal cases — the
desire to protect the defendant’s Sixth Amendment right to the effective
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assistance of counsel, despite the burdens Krankel imposes on the lower
courts — is absent from postconviction proceedings.
Criminal defendants have a constitutional right to “the effective
assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686 (1984);
see also U.S. Const. amend. VI. And the purpose of Krankel is to protect that
constitutional right by requiring trial courts to investigate pro se post-trial
claims of ineffective assistance so that ultimately a determination can be
made as to whether the defendant’s Sixth Amendment rights were violated.
See, e.g., Moore, 207 Ill. 2d at 78.
By contrast, there is no constitutional right to counsel in postconviction
proceedings. See, e.g., Pennsylvania v. Finley, 481 U.S. 551, 555 (1987);
People v. Perkins, 229 Ill. 2d 34, 42 (2007). Rather, the right to counsel is a
matter of legislative grace and, thus, postconviction counsel need provide only
“the level of assistance guaranteed by the Act.” Perkins, 229 Ill. 2d at 42. In
turn, this Court has consistently held that the Act requires only a
“reasonable level” of assistance, “which is less than that afforded by the
federal or state constitutions.” People v. Pendleton, 223 Ill. 2d 458, 472
(2006); see also People v. McNeal, 194 Ill. 2d 135, 142 (2000) (“[T]he degree of
skill and care that a lawyer must exercise in representing a postconviction
petitioner is not controlled by the sixth amendment standard announced by
the Supreme Court in Strickland v. Washington”).
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It follows that the structure of the Act necessarily limits the scope of
postconviction counsel’s duties. Indeed, this Court has emphasized that
postconviction counsel plays a much “different role” than trial counsel. See,
e.g., People v. Greer, 212 Ill. 2d 192, 204 (2004). Trial counsel “acts as a
shield to protect” defendants — all of whom are presumptively innocent —
from being ‘haled into court’” and convicted; thus, trial attorneys have a wide
range of responsibilities in carrying out their duties. Id.
By contrast, postconviction petitioners “have already been stripped of
the presumption of innocence, and have generally failed to obtain relief on
appellate review.” Id. Thus, postconviction counsel’s role is very limited:
counsel is expected only to “shape[] the petitioner’s claims into proper legal
form and present[] those claims to the court.” Perkins, 229 Ill. 2d at 44.
Notably, this requires postconviction counsel only to shape the claims already
raised in the pro se petition — counsel has “no obligation” to raise or
investigate new claims. Pendleton, 223 Ill. 2d at 472, 476. Indeed, this Court
has repeatedly held that postconviction counsel is not even required to review
the entire record, only the portion of the record that relates to the petitioner’s
pro se claims. See, e.g., id. at 475. And petitioners themselves are generally
limited to raising only those claims that could not have been raised at trial or
on direct appeal. See, e.g., People v. Miller, 203 Ill. 2d 433, 437 (2003).
In sum, the justification for the Krankel rule — the desire to protect a
constitutional right, despite the burdens imposed on the lower courts — is
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absent from postconviction proceedings. Postconviction petitioners have no
constitutional right to counsel, postconviction proceedings involve only a very
narrow universe of potential claims, and postconviction counsel necessarily
plays a much more limited role than counsel in a criminal trial. Given the
significant burdens Krankel imposes on lower courts, Krankel therefore
should not be extended to postconviction proceedings.
2. This Court has already created a mechanism to ensure
that petitioners receive reasonable assistance.
There is another, independent reason not to extend Krankel to
postconviction proceedings: this Court has already created an effective
mechanism for ensuring that petitioners receive the “reasonable assistance”
required by the Act.
As this Court has frequently explained, “to assure the reasonable
assistance required by the Act, Supreme Court Rule 651(c) imposes specific
duties on postconviction counsel.” Perkins, 229 Ill. 2d at 42; see also People v.
Suarez, 224 Ill. 2d 37, 42 (2007) (same). Rule 651(c) requires postconviction
counsel to certify that he or she (1) “consulted with petitioner by phone, mail,
electronic means or in person”; (2) “examined the record” as necessary to
shape petitioner’s pro se claims; and (3) “made any amendments to the
petitions filed pro se that are necessary for an adequate presentation” of the
petitioner’s claims. Ill. S. Ct. R. 651(c). And Rule 651(c) governs counsel’s
actions not just before the circuit court, but through appeal. Perkins, 229 Ill.
2d at 44 (collecting cases).
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Where postconviction counsel files a Rule 651(c) certification, the
presumption arises that he or she provided reasonable assistance. See, e.g.,
People v. Moore, 189 Ill. 2d 521, 543 (2000) (where counsel filed certification,
“we hold that postconviction counsel complied with the requirements of Rule
651(c) and thus rendered reasonable assistance”); Perkins, 229 Ill. 2d at 42
(compliance with Rule 651(c) “assure[s] the reasonable assistance required by
the Act”); People v. Bass, 2018 IL App (1st) 152650, ¶ 12 (Rule 651(c)
certificate creates presumption “that postconviction counsel rendered
reasonable assistance”). However, that presumption may be challenged on
appeal, and if the appellate court finds that counsel failed to comply with
Rule 651(c), “remand is required . . . regardless of whether the claims raised
in the petition had merit.” Suarez, 224 Ill. 2d at 47. Thus, this Court’s rules
already ensure reasonable assistance of counsel under the Act.
Further, this Court has long held that a petitioner may not raise the
ineffectiveness of postconviction counsel as a basis for relief under the Act.
People v. Flores, 153 Ill. 2d 264, 276 (1992). This limitation protects the
finality of judgments and conforms to the legislature’s express intent that
postconviction claims be limited to errors that occurred “‘in the proceeding
which resulted in [the petitioner’s] conviction.’” Id. at 277 (emphasis in
original; quoting 725 ILCS 5/122-1). To extend Krankel to postconviction
proceedings — along with the attendant need for investigation and resolution
by the circuit court — would undermine the legislature’s intent and allow
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petitioners to circumvent the longstanding rule that the alleged
ineffectiveness of postconviction counsel “does not present a basis upon which
relief can be granted under the Act.” Id. at 276.
For nearly fifty years Rule 651(c) has proven effective in ensuring that
petitioners receive the “reasonable assistance” required by the Act. Notably,
neither petitioner nor the appellate court has suggested otherwise. Thus, it
is unnecessary to extend Krankel to postconviction proceedings.
C. The Issues Identified by the Appellate Court are Meritless.
In its opinion below, the appellate court neither identified any cases
applying Krankel in postconviction proceedings nor opined that Rule 651(c)
fails to protect the interests of postconviction petitioners. Instead, the
appellate court held, in conclusory fashion, that it was necessary to extend
Krankel to postconviction proceedings to “limit[] the issues on appeal,”
“develop[] the record,” and “avoid any conflict [of interest].” Custer, 2018 IL
App (3d) 160202, ¶¶ 29-30. All three bases are meritless.
First, the court did not identify what issues needed to be “limited” on
appeal or how extending Krankel would accomplish that. Indeed, as noted,
Krankel often multiplies issues on appeal. Supra pp. 16-17. Further, the
appellate court’s opinion fails to consider that issues on postconviction appeal
are already greatly limited by (1) the narrow scope of postconviction
proceedings and (2) the sharply circumscribed duties of postconviction
counsel. See supra pp. 19-21. And nothing in the case law suggests that Rule
651(c) fails to sufficiently limit issues on postconviction appeal.
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Second, while the appellate court asserted that it was necessary to
impose Krankel to “develop the record regarding defendant’s claim,” the court
did not explain how the present postconviction framework fails to do so.
Again, due to the limited scope of postconviction proceedings and counsel’s
duties in those proceedings, there is far less need to “develop a record” than
after a criminal trial. Moreover, the present framework already creates a
record by requiring postconviction counsel to certify that he or she complied
with the duties imposed by Rule 651(c). And this Court has allowed
petitioners to supplement the record on appeal with evidence that
postconviction counsel failed to comply with those duties. See, e.g., People v.
Munson, 206 Ill. 2d 104, 138-40 (2002) (petitioner permitted “to supplement
the record on appeal” with multiple affidavits concerning postconviction
counsel’s alleged errors).
Third, the appellate court’s concern about avoiding a “conflict of
interest” between postconviction counsel and petitioners likewise fails to
consider Rule 651(c), which, as discussed, already requires postconviction
counsel to evaluate their own performance and expressly represent that the
petitioner received the “reasonable assistance” afforded by the Act. And to
the extent that the petitioner disagrees with counsel’s assertion in that
regard, no conflict exists under the present system because the petitioner is
entitled to new counsel to press his claim on appeal.
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D. People v. Johnson Is Inapplicable.
This Court’s recent decision People v. Johnson, 2018 IL 122227, is
inapposite and does not resolve the issue here. In Johnson, the circuit court
dismissed Johnson’s petition (filed by retained counsel) at the first stage of
postconviction proceedings; Johnson thereafter filed two pro se motions to
reconsider, asserting new claims that he alleged counsel had refused to
include in the petition. Id. ¶¶ 5-8. The circuit court held that the new claims
were waived because they were not included in the petition, and Johnson
appealed, arguing that the court erred by refusing to consider them. Id. ¶¶ 89. This Court held that private counsel retained at the first stage of
postconviction proceedings (not just counsel appointed after the first stage)
must provide a “reasonable level of assistance,” which requires the attorney
to raise all of the non-frivolous claims that the petitioner asks him to raise.
Id. ¶¶ 1, 21, 23. This Court remanded for the circuit court to consider the
new claims raised in Johnson’s pro se supplemental motion to reconsider,
instructing that if those claims “are not frivolous or patently without merit,”
and Johnson’s retained postconviction counsel “was aware of such claims and
refused to include them,” then the circuit court should allow Johnson to
amend his petition to include the claims and proceed to the second stage of
postconviction proceedings. Id. ¶ 24.
Although Johnson remanded for consideration of a pro se motion, that
decision does not control this appeal for several reasons. To begin, the
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question raised in this appeal — whether Krankel should be extended to
postconviction proceedings — was not before the Court in Johnson. Indeed,
Krankel is neither cited nor discussed in the Court’s opinion. Rather, the
issue in Johnson was whether the Act’s “reasonable assistance” standard
applies to retained counsel at the first stage of proceedings and what duties
that standard imposes in that scenario. Id. ¶ 1. The Court had no
opportunity to consider the reasoned arguments raised in this brief.
Further, had Johnson intended to apply Krankel to retained counsel at
the first-stage of proceedings, it would have had to overrule not only Ayres,
but also Pecoraro, which held that Krankel does not apply to privately
retained counsel. Pecoraro, 144 Ill. 2d at 15. But the opinion does not
mention those cases either. 2018 IL 122227; see also People v. Williams, 235
Ill. 2d 286, 294 (2009) (departure from stare decisis “must be specifically
justified” by showing the prior decision is “unworkable or badly reasoned”
and “likely to result in serious detriment prejudicial to public interests”).
Perhaps most importantly, although Johnson remanded for
consideration of a pro se motion, the Court’s remand order was not in the
form of Krankel relief. That is, rather than ordering the circuit court to
consider whether the claims of attorney error had sufficient potential merit to
require new counsel, this Court instead held that if Johnson’s new claims
(alleging errors in his original criminal case) were non-frivolous, and his
privately retained counsel ignored his instructions to raise them, then
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Johnson could amend his postconviction petition to add those claims. Thus,
the decision is best understood as a product of agency law, rather than
Krankel, and is limited to correcting retained counsel’s failure at the firststage to follow a petitioner’s pleading preferences. See Johnson, 2018 IL
122227, ¶ 21 (noting agency relationship between counsel and petitioner and
stating that attorney error at the first stage “will almost certainly” be limited
to counsel’s “fail[ure] to include one or more claims in the petition the
[petitioner] wanted to have raised”).
***
In sum, this Court should not extend Krankel to postconviction
proceedings. To do so would be contrary to this Court’s reasoning in Ayres
and is unnecessary because (1) there is no constitutional right to counsel in
postconviction proceedings; (2) postconviction counsel’s duties are sharply
limited and fundamentally different than trial counsel’s; and (3) Rule 651(c)
already ensures that petitioners receive “reasonable assistance.”
CONCLUSION
For the foregoing reasons, this Court should reverse the appellate
court’s judgment.
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