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NATURE OF THE CASE
Defendant Ralph Eubanks was convicted of first degree murder, failure
to report a motor vehicle accident involving death or injury, and aggravated
driving under the influence (DUI). A majority of the appellate court reversed
defendant’s aggravated DUI conviction and held that section 11-501.2(c)(2) of
the Vehicle Code was facially unconstitutional because it permits compelled
chemical testing without a warrant. The majority also reversed defendant’s
murder conviction and remanded for a new trial, holding that defendant was
entitled to an instruction on the lesser-included offense of reckless homicide.
Finally, the majority reduced the felony class of defendant’s failure-to-report
conviction, holding that the People could not establish that defendant failed
to report the accident within 30 minutes without improperly using evidence
of his post-arrest silence. The People appeal from the appellate court’s
judgment. No question is raised on the pleadings.
ISSUES PRESENTED
1.

Whether the majority erroneously found section 11-501.2(c)(2) (625

ILCS 5/11-501.2(c)(2)) facially invalid because this finding was unnecessary
to resolve the case and because the provision can be constitutionally applied.
2.

Whether, in reversing defendant’s first degree murder conviction, the

majority misapplied the abuse-of-discretion standard of review in concluding
that the trial court erroneously rejected a jury instruction on the lesserincluded offense of reckless homicide.
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3.

Whether the majority erred by granting relief on an argument

defendant raised for the first time in his reply brief in holding that, because
he had been arrested before the reporting period had elapsed, the failure-toreport conviction infringed upon his right against self-incrimination.
JURISDICTION
Jurisdiction lies under Supreme Court Rules 315 and 612(b). On
September 26, 2018, this Court allowed the People’s petition for leave to
appeal. People v. Eubanks, 108 N.E.3d 801 (Table) (Ill. 2018).
STATUTORY PROVISION INVOLVED
§ 11-501.2. Chemical and other tests.
...
(c)(2). Notwithstanding any ability to refuse under this Code to submit
to these tests or any ability to revoke the implied consent to these
tests, if a law enforcement officer has probable cause to believe that a
motor vehicle driven by or in actual physical control of a person under
the influence of alcohol, other drug or drugs, or intoxicating compound
or compounds, or any combination thereof has caused the death or
personal injury to another, that person shall submit, upon the request
of a law enforcement officer, to a chemical test or tests of his or her
blood, breath or urine for the purpose of determining the alcohol
content thereof or the presence of any other drug or combination of
both.
This provision does not affect the applicability of or imposition of
driver’s license sanctions under Section 11-501.1 of this Code.
625 ILCS 5/11-501.2(c)(2) (2009).
Other relevant provisions are reproduced in the appendix, including
720 ILCS 5/9-1(a)(2) (2009) (knowing first degree murder) (A38); 720 ILCS
5/4-5 (2009) (knowledge) (A38); 720 ILCS 5/9-3(a) (2009) (reckless homicide)
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(A38-39); 720 ILCS 5/4-6 (2009) (recklessness) (A39); and 625 ILCS 5/11401(a)-(d) (2009) (failure to report: motor vehicle accidents involving death or
personal injuries) (A39-40).1
STATEMENT OF FACTS
On December 21, 2009, a hit-and-run accident occurred involving two
pedestrians; Maria Worthon was killed, and her son Jeremiah Worthon was
injured. A1-2. Defendant, alleged to be the driver, was indicted on 59 counts,
including the first degree murder of Maria, aggravated DUI causing death to
Maria and great bodily harm to Jeremiah, and failure to report a motor
vehicle accident involving death or personal injury. C.121-83. Defendant
moved to suppress the results of blood and urine tests as unconstitutional
searches because police did not obtain a warrant, no exigent circumstance
justified the failure to obtain a warrant, and he did not consent to the testing.
C.425-30. Defendant also moved to declare section 11-501.2(c)(2)
unconstitutional — both facially and as applied to him — because it failed to
make chemical testing contingent on a warrant, exigent circumstances, or the
defendant’s consent. C.431-34.
At the hearing on the motions, the parties stipulated to the underlying
facts, including the circumstances of defendant’s arrest and the chemical
testing. R.YY2-8. Defendant did not dispute that the police had probable
“C._” refers to the common law record; “R._” refers to the report of
proceedings; “Peo. Exh. _” refers to the People’s trial exhibits; “A_” refers to
the appendix to this brief; and “Def. App. Ct. AT Br.,” “Peo. App. Ct. AE Br.,”
and “Def. App. Ct. Reply Br.” refer to the appellate court briefs, certified
copies of which have been filed in this Court under Rule 318(c).
1
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cause to arrest him for DUI. R.YY9-10. Defendant argued that under
Missouri v. McNeely, 569 U.S. 141 (2013), (1) such chemical testing cannot be
conducted absent a warrant or an exception to the warrant requirement,
(2) dissipation of intoxicants alone cannot be considered an exigent
circumstance, and (3) no exigent circumstance existed here. R.YY11-15, 1923. The People responded that the death of Maria and the injury of Jeremiah
constituted the requisite exigent circumstances and compelled blood and
urine testing were permissible, R.YY15-19; alternatively, the People argued
that the court should apply the good-faith exception to the exclusionary rule,
R.YY24.
The trial court denied defendant’s motions, holding that section 11501.2(c)(2) was constitutional because nonconsensual chemical testing was
permissible. A18-20. The court also held that Maria’s death and Jeremiah’s
injury placed additional responsibilities upon the police, creating exigent
circumstances that rendered the warrantless, compelled testing
constitutional, despite the lapse of time between defendant’s arrest and the
sampling of his blood and urine. A20-26.
Defendant represented himself at the ensuing jury trial, R.ZZ5-27
(admonishments and attorney waiver), where the evidence showed that
shortly before 9:00 p.m. on December 21, 2009, Chicago Police Officers Brian
Murphy and Chris Wertepny observed a green Pontiac with no headlights
traveling at a high rate of speed. R.CCC17-22, EEE31-33. The officers

4
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activated their emergency lights and stopped the car in a residential area
with high-rise, multi-unit apartment buildings. R.CCC22-23. Murphy saw
two occupants sitting in the car’s front seat. R.CCC22. As the officers
approached the Pontiac, it sped away. R.CCC23, EEE33. The officers
returned to their car, then saw the Pontiac run a stop sign at a busy
intersection, but quickly lost sight of it. R.CCC23-25. Murphy notified
dispatch that the Pontiac had sped away and provided the license plate
number. RCCC24, EEE34-35.
Around the same time, Felix Worthon walked to the bus stop to meet
his wife, Maria Worthon, with their six-year-old son, Jeremiah. R.AAA22-26.
As the family walked home, Maria briefly stopped near their church to speak
to a friend, Maurice Glover. R.AAA27, CCC10-12. Afterward, as Maria and
Jeremiah crossed the street, a car approached at about 80 to 90 m.p.h. with
no headlights on. R.CCC14. The car struck Maria without stopping; Maurice
saw Maria’s body hurtling through the air. Id.; R.AAA29. Felix ran to Maria
and asked Maurice to check on Jeremiah, who was under a parked car.
R.AAA30, CCC14-15. Jeremiah’s head and ear were bleeding, and he was
spitting up blood. R.AAA29-30.
Madeline Moratto and Alex Montejo testified that, around 9:00 p.m. on
December 21, 2009, they were walking on the sidewalk in a residential area
near the intersection of Greenview and Greenleaf. R.BBB69-71, 91-92. They
heard a loud impact and saw a car with no headlights drive away without
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stopping; Madeline estimated the car’s speed at around 80 m.p.h., while Alex
estimated it as between 60 and 70 m.p.h. R.BBB73-76, 93-95.
Officers Murphy and Wertepny, who had continued patrolling after
losing sight of the Pontiac, arrived at the intersection of Greenview and
Greenleaf and learned that a car had struck two pedestrians. R.CCC25-26,
EEE34-35. The witnesses’ description of the offending vehicle matched the
Pontiac that had fled their earlier traffic stop, R.EEE34-35, and Murphy
informed dispatch of the development, R.CCC26.
Around 9:00 p.m., Officers Escher and Troman received a radio call of
a hit-and-run accident at the intersection of Greenview and Greenleaf that
included a description of the car and its license plate number. R.CCC41-43.
They spotted the car in a nearby alley and pursued it. R.CCC44-45.
Although they were traveling around 50 m.p.h., they were unable to keep up
with the Pontiac. R.CCC45-47. A short time later, they saw it hit a couple of
parked cars on both sides of the street before coming to a stop. R.CCC47-48;
see also R.CCC86. One person exited the car and ran away; Troman chased
that person while Escher verified that no one else was in the car. R.CCC4849; see also R.CCC69, 86-87. Police took the person, later identified as
defendant, into custody. R.CCC49-50, 69-70, 87-89.
Calvin Tanner was in defendant’s car when it hit Maria and Jeremiah.
R.AAA54-56. Calvin and his cousin, Dennis Jeter, were good friends with
defendant. R.AAA47-49, BBB98-99, 102. On December 21, 2009, defendant
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drove Calvin in Dennis’s 1998 green Pontiac to the home of Calvin’s and
Dennis’s grandmother, where they met Dennis. R.AAA50-51, BBB99-100,
103. At the house, Calvin and Dennis drank alcohol, but claimed not to have
seen whether defendant was drinking because many people were there.
R.AAA52-53, BBB105.
Around dinnertime that evening, defendant drove Calvin to the north
side of Chicago. R.AAA53-54. Calvin testified that defendant was driving
“[p]retty kinda fast” because he was on the expressway. But in both his
statement to a prosecutor and his grand jury testimony, Calvin stated that
defendant was driving fast in a residential area; Calvin’s grand jury
testimony had defendant driving about 50 to 60 m.p.h. R.AAA55, 81, BBB1314. Calvin testified that when they approached a church near Greenview and
Greenleaf, defendant struck something. R.AAA55-56. Calvin said “I hope
you didn’t do what I thought you did,” R.AAA56, and defendant responded,
“It’s too late,” R.AAA64. Calvin knew that they had hit a person. R.AAA5657, 83, BBB22. The front windshield was smashed, and Calvin had glass and
blood on him. R.AAA57, BBB19. At Calvin’s request, defendant stopped the
car. R.AAA57-58, EEE69. Calvin told defendant to go back to the scene with
him, but defendant refused. R.AAA58, 77-78, BBB22. Calvin testified that
he exited the car, called Dennis, and told him that his car had been wrecked
when it had hit something. R.AAA.58-59, BBB108. In his statement to
prosecutors that night, Calvin stated that he told Dennis he thought that

7
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defendant had just killed somebody. R.AAA84-85. Calvin testified that
Dennis met him, and together they went back to the scene and spoke to
police; defendant was not with them. R.AAA59, 68, BBB109-10. Calvin told
police, and testified at trial, that defendant was driving the car when it hit
Maria and Jeremiah. R.AAA65, BBB23.
Maria was pronounced dead at the scene. R.DDD117. Maria’s injuries
included fractures of almost every bone in her skull and multiple fractures of
her right arm, both legs, and her pelvis, as well as multiple abrasions and
lacerations. R.EEE17-20. An assistant medical examiner testified that
Maria’s cause of death was multiple injuries sustained due to an automobile
striking her. R.EEE5, 13, 30.
Officer John Ventrella testified that, at midnight at the police station,
defendant refused to take a breathalyzer test or provide a blood or urine
sample for testing; defendant smelled like alcohol and had a carefree, joking
demeanor. R.DDD7, 12, 15-17. Around 3:00 a.m., Ventrella took defendant
to a hospital to obtain blood and urine samples, but defendant refused to
allow the nurse to draw his blood. R.DDD16-17. At 4:10 a.m., with the help
of security officers, the nurse drew defendant’s blood while he was handcuffed
and his arm was held down. R.DDD18. Defendant refused to urinate, and
the nurse told him that if he did not, he would be catheterized. R.DDD19. A
catheter was ordered around 5:00 a.m., but defendant urinated on his own at
5:20 a.m. in Ventrella’s presence. R.DDD19-20. Defendant’s blood and urine

8
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samples were submitted for testing, R.DDD20; police did not obtain a
warrant to take these samples, R.YY10, 17, 33. Back at the police station,
defendant told Ventrella that he had drunk a fifth of Hennessey. R.DDD22;
Peo. Exh. 29.
A forensic toxicologist testified that although defendant’s blood tested
negative for alcohol or drugs, his urine sample, which was not tested for
alcohol, tested positive for the presence of THC and its major metabolite,
MDMA; his urine also tested positive for MDA and benzoylecgonine, a
cocaine metabolite.2 R.YY7, DDD60-61, 63, 66-68, 84. The toxicologist
explained that the body converts drugs to metabolites to rid the body of the
drugs and to stop their “pharmacologic activity.” R.DDD69. Metabolites can
be active, in that they still physically affect the body and brain, or inactive, in
that they do not affect the body and brain. Id. THC is found in both
marijuana and in a drug prescribed to counter chemotherapy side effects.
R.DDD71. None of the substances found in defendant’s blood is available
over the counter. Id.
Defendant testified at trial that on December 21, 2009, he drank
between a pint and a quart of Hennessey. R.EEE148-49. That night, he,
Calvin, and Dennis drove to Calvin’s apartment. R.EEE136. According to
defendant, Calvin and Dennis left him at Calvin’s apartment to save a
parking space, so he was not in the car when it hit Maria and Jeremiah.
THC stands for tetrahydrocannabinol, the active chemical in cannabis;
MDMA stands for methylenedioxymethamphetamine, commonly known as
ecstasy; and MDA stands for methylenedioxyamphetamine. R.DDD68.
2
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R.EEE136, 139, 146-47. While waiting, defendant received a phone call from
Calvin, who told him that he had just been in an accident. Id. Calvin told
him where he was, and defendant started walking there. R.EEE137.
Defendant explained that police were everywhere, and he started to run
because he “had some weed.” Id. Defendant testified that the police tackled
him, took him to the police station, and later charged him with the offenses.
R.EEE137-38. Defendant also admitted that he had used marijuana a week
earlier and ecstasy around two days prior to the crash. R.EEE152. He
denied using cocaine but acknowledged that it could have been mixed with
the ecstasy. Id.
At the jury instructions conference, defendant requested an instruction
on reckless homicide as a lesser-included offense of first degree murder. A2728. The trial court denied the request, finding there was no evidence that
would allow the jury to find defendant guilty of the lesser offense and not
guilty of the greater offense, in part, given defendant’s denial that he was in
the car at the time of the collision. A30-36.
The jury found defendant guilty of first degree murder, aggravated
DUI resulting in the death of Maria Worthon, aggravated DUI resulting in
great bodily harm to Jeremiah Worthon, and aggravated leaving the scene of
an accident involving death or personal injury (“failure to report”). R.FFF92.
After merging the conviction for aggravated DUI resulting in Maria’s death
into the first degree murder conviction, R.LLL5-6, the court sentenced
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defendant to consecutive prison terms of 30, six, and four years, respectively,
R.LLL63-65, 73-74.
Defendant appealed, arguing that (1) the trial court erred by refusing
to instruct the jury on reckless homicide as a lesser-included offense of first
degree murder; (2) there was insufficient evidence to prove that he failed to
report the collision to police within 30 minutes; (3) section 11-501.2(c)(2),
authorizing warrantless, nonconsensual chemical testing, was
unconstitutional on its face and as applied to him; and (4) improper comment
by the prosecutor denied him a fair trial. A1.
The appellate court majority granted defendant relief on the first three
issues and declined to reach the fourth. A1, 12. The majority reversed
defendant’s first degree murder conviction and remanded for a new trial,
holding that defendant was entitled to the reckless homicide jury instruction
because there was some evidence that he acted recklessly in causing Maria’s
death. A4-6. Second, the majority reduced defendant’s failure-to-report
conviction from a Class 1 to a Class 4 felony, reasoning that because he was
arrested around ten minutes after the accident, the People could not prove
that defendant failed to report the accident within half an hour without
impermissibly introducing evidence of his post-arrest silence. A6-7, 12.
Finally, the majority held that section 11-501.2(c)(2) was facially
unconstitutional because it permits warrantless compelled chemical testing
in all cases in which an officer has probable cause to believe that a driver

SUBMITTED - 3899400 - Criminal Appeals, OAG - 2/13/2019 10:42 AM

11

123525

under the influence has caused death or personal injury to another. A7-11.
The majority held that the blood and urine test results should have been
suppressed, and therefore reversed defendant’s aggravated DUI conviction,
because the samples were taken without a warrant, consent, or exigent
circumstances, and the good-faith exception did not apply. A11-12.
The dissenting justice disagreed on all three points. First, she would
have held that defendant was not entitled to a reckless homicide instruction
because he denied that he was even present at the scene. A12-16 (Pucinski,
J., dissenting). Second, defendant raised a sufficiency, not a selfincrimination, challenge to the failure-to-report conviction, and the evidence
was sufficient: the jury reasonably could have inferred defendant’s failure to
report from his denial that he was at the scene. A16-17 (Pucinski, J.,
dissenting). Third, while agreeing that the chemical testing results should
have been suppressed, the dissenting justice concluded that it was error to
find section 11-501.2(c)(2) facially unconstitutional because it was
unnecessary to do so. A17 (Pucinski, J., dissenting).
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ARGUMENT
I.

The Majority Made Two Errors in Finding Section 11501.2(c)(2) of the Vehicle Code Facially Unconstitutional.
A.

It Was Unnecessary to Find Section 11-501.2(c)(2) Facially
Unconstitutional to Resolve the Case.

Courts should not “‘compromise the stability of the legal system’” by
finding a statute facially unconstitutional when it is unnecessary to do so. In
re E.H., 224 Ill. 2d 172, 179 (2006) (quoting People v. Lee, 214 Ill. 2d 476, 482
(2005)). But that is exactly what the majority did below.
The majority found section 11-501.2(c)(2) of the Vehicle Code (625
ILCS 5/11-501.2(c)(2) (2009)) facially unconstitutional under Missouri v.
McNeely, 569 U.S. 141 (2013), because it “permits” warrantless, compelled
chemical testing when a police officer has probable cause to believe that a
motorist under the influence caused death or personal injury to another
person. A11. But upon finding that taking defendant’s blood and urine
samples violated the Fourth Amendment under McNeely (in the absence of
(1) consent, a warrant, or exigency to validate the search, or (2) applicability
of the good-faith exception to the exclusionary rule), A7-12, the majority
should have reversed the trial court’s judgment denying defendant’s motion
to suppress the test results and reversed the aggravated DUI conviction
without addressing the facial constitutionality of section 11-501.2(c)(2). Even
if section 11-501.2(c)(2) “permit[ted]” the unconstitutional taking of samples,
the court should have declined to review its facial constitutionality upon
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concluding that the sampling here violated the Fourth Amendment, i.e.,
finding the provision unconstitutional as applied. Lee, 214 Ill. 2d at 477-78,
485-89 (reversing appellate court’s facial invalidation of Joliet’s drug-loitering
ordinance and affirming on the more limited ground that officers lacked
probable cause to arrest Lee for violating it).
It is undisputed that defendant’s blood and urine samples were taken
in violation of the Fourth Amendment and that insufficient evidence
supported defendant’s aggravated DUI conviction upon suppression of the
blood and urine testing results. Thus, under the principle of constitutional
avoidance from Lee and E.H., this Court should (1) reverse defendant’s
aggravated DUI conviction without addressing whether section 11-501.2(c)(2)
is facially unconstitutional, and (2) vacate the corresponding portion of the
appellate court’s opinion. Lee, 214 Ill. 2d at 489 (vacating appellate opinion
that improperly considered facial invalidity of ordinance) (citing Oliveira v.
Amoco Oil Co., 201 Ill. 2d 134, 157 (2002) (vacating portions of lower court
judgments that improperly addressed class certification issue)).
B.

Section 11-501.2(c)(2) Is Not Facially Unconstitutional.

Standard of Review: A de novo standard of review applies to the legal
question of whether a statute is unconstitutional. People v. Relerford, 2017
IL 121094, ¶ 30.
As discussed, it is unnecessary to address the facial constitutionality of
section 11-501.2(c)(2) because this case can be resolved without doing so. But
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if this Court reaches the question of whether section 11-501.2(c)(2) is facially
unconstitutional, the Court should hold that it is not because even though it
allows invalid chemical testing, it also allows valid testing.
The Fourth Amendment prohibits unreasonable searches, People v.
Watson, 214 Ill. 2d 271, 279 (2005), and it is well established that the taking
of a blood or urine sample from a suspected intoxicated driver constitutes a
Fourth Amendment search, Schmerber v. California, 384 U.S. 757, 767 (1966)
(blood); Skinner v. Ry. Labor Execs.’ Ass’n, 489 U.S. 602, 617 (1989) (urine).
Although the Fourth Amendment permits warrantless breath tests incident
to a DUI arrest, the same is not true for blood tests, because they are more
invasive. Birchfield v. North Dakota, 136 S. Ct. 2160, 2178, 2184 (2016).
Thus, warrantless sampling for use as evidence in a criminal investigation is
reasonable only if an exception to the warrant requirement — such as exigent
circumstances or consent — applies. McNeely, 569 U.S. at 147-49
(warrantless blood test valid under exigent circumstances); see also
Birchfield, 136 S. Ct. at 2186 (remanding one defendant’s case to state court
to determine whether consent to warrantless blood test was voluntary);
People v. Harris, 2015 IL App (4th) 140696, & 49 (warrantless blood test valid
with voluntary consent).
A statutory provision is facially unconstitutional only if there are no
circumstances in which it can be validly applied. People v. Davis, 2014 IL
115595, ¶ 25 (citing Napleton v. Vill. of Hinsdale, 229 Ill. 2d 296, 306 (2008)).
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It necessarily follows that a facial challenge fails if any situation can be
identified in which the provision validly applies. Davis, 2014 IL 115595,
¶ 25. In contrast, an as-applied challenge contests the application of the
provision in the particular context of a defendant’s case. Napleton, 229 Ill. 2d
at 306. As a result, facial invalidity is more difficult to establish. Davis,
2014 IL 115595, ¶ 25.
For example, in Lucien v. Briley, 213 Ill. 2d 340, 342-45 (2004), this
Court considered whether an extended-term sentencing provision was facially
unconstitutional in light of Apprendi v. New Jersey, 530 U.S. 466, 490 (2000)
(holding that any fact, other than a prior conviction, that increases criminal
defendant’s punishment must be submitted to and found proved beyond a
reasonable doubt by jury). This Court held that the provision was not facially
unconstitutional given that it did not preclude compliance with Apprendi:
although the provision permitted Apprendi violations, it also permitted
courts to follow Apprendi. Lucien, 213 Ill. 2d at 344-45.
Section 11-501.2(c)(2) is facially valid because it can be validly applied.
The version3 of section 11-501.2(c)(2) applicable here provided:
Nothwithstanding any ability to refuse under this Code to submit to
these tests or any ability to revoke the implied consent to these tests, if
a law enforcement officer has probable cause to believe that a motor
vehicle driven by or in actual physical control of a person under the
Effective August 22, 2011, the phrase “the law enforcement officer shall
request, and” was added before the statutory phrase “that person shall
submit. . .” See P.A. 97-471; 625 ILCS 5/11-501.2(c)(2) (2018). The amended
provision is also facially constitutional for the reasons described in this
section.
3
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influence of alcohol, other drug or drugs, or intoxicating compound or
compounds, or any combination thereof has caused the death or
personal injury to another, that person shall submit, upon the request
of a law enforcement officer, to a chemical test or tests of his or her
blood, breath or urine for the purpose of determining the alcohol
content thereof or the presence of any other drug or combination of
both.
This provision does not affect the applicability of or imposition of
driver’s license sanctions under Section 11-501.1 of this Code.
625 ILCS 5/11-501.2(c)(2) (2009). Like the statute in Lucien, section 11501.2(c)(2) is facially valid because even if it permits chemical testing in
violation of the Fourth Amendment (as in this case),4 the provision also
permits blood and urine testing that complies with the Fourth Amendment,
that is, pursuant to a warrant, with the arrestee’s consent, or under exigent
circumstances. Because the statute permits and does not prevent such
constitutionally valid chemical testing, it is facially constitutional.
The Fourth District’s decision evaluating the facial validity of a similar
implied consent provision, section 11-501.6(a) of the Vehicle Code, in People v.
Hasselbring, 2014 IL App (4th) 131128, is also instructive. Section 11501.6(a) authorizes law enforcement to pursue chemical testing of drivers
ticketed or arrested for any Vehicle Code violation if it involved an accident
resulting in personal injury or fatality. See 625 ILCS 5/11-501.6(a) (2010).
The provision does not require probable cause or even reasonable suspicion to
The People do not dispute that the chemical testing was conducted in
violation of the Fourth Amendment given the absence of a warrant, consent,
or adequate exigent circumstances. Moreover, given the prohibition on using
physical force to obtain nonconsensual samples, the good-faith exception to
the exclusionary rule is inapplicable here. See A11-12 (quoting People v.
Jones, 214 Ill. 2d 187, 201 (2005)).
4
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believe that the driver was under the influence of an intoxicant. Id. The
Fourth District upheld the provision’s validity against a facial challenge upon
noting that such a challenge must fail if a provision can be applied
constitutionally and concluding that it could be constitutionally applied
because the defendant could and did consent to the testing. Hasselbring,
2014 IL App (4th) 131128, ¶¶ 39-43. Moreover, the provision did not create
what McNeely prohibited, i.e., a per se exception to the Fourth Amendment’s
warrant requirement. Id., ¶ 42.
The majority’s attempts to distinguish Hasselbring, A10, fail. First,
Hasselbring is consistent with the People’s argument that a provision should
not be facially invalidated under McNeely unless it creates a per se exception
to the warrant requirement and can never be applied in a constitutional
manner, neither of which is true of section 11-501.2(c)(2). Second, the fact
that Hasselbring voluntarily consented to testing and this defendant did not
does not justify a different result. Rather, both implied consent provisions
can operate in accordance with the Fourth Amendment because under both
statutes, a driver may consent to chemical testing. That this particular
defendant did not consent to chemical testing has no bearing on his facial
challenge.
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II.

The Trial Court Did Not Abuse Its Discretion in Declining to
Give a Jury Instruction for the Lesser-Included Offense of
Reckless Homicide.
Standard of Review: When a trial court has found insufficient

evidence to justify the giving of a jury instruction, the reviewing court applies
an abuse-of-discretion standard of review, meaning that reversal is
appropriate only if the denial was “arbitrary, fanciful, or unreasonable to the
degree that no reasonable person would agree with it.” People v. McDonald,
2016 IL 118882, ¶¶ 32, 42.
Defendant was charged with first degree murder, C121, and requested
a jury instruction for the lesser-included offense of reckless homicide, A27-28,
which the trial court declined to give, A30-36. As relevant here, C465, a
defendant commits first degree murder when he acts to cause the death of an
individual without lawful justification knowing “that such acts create a
strong probability of death or great bodily harm to that individual or
another,” 720 ILCS 5/9-1(a)(2) (2009) (A38). Thus, a person commits knowing
murder, though lacking the conscious objective of killing someone, given his
conscious awareness that his acts create a strong risk of another’s death or
great bodily harm. See, e.g., People v. Deacon, 130 Ill. App. 3d 280, 287-88 (2d
Dist. 1985); see also 720 ILCS 5/4-5 (2009) (A38). A defendant commits
reckless homicide by unintentionally killing another with a vehicle when his
actions are “likely to cause death or great bodily harm to some individual,
and he performs them recklessly.” 720 ILCS 5/9-3(a) (2009) (A38-39); People
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v. Wilson, 143 Ill. 2d 236, 245 (1991). A person acts recklessly when he
“consciously disregards a substantial and unjustifiable risk . . . and such
disregard constitutes a gross deviation from the standard of care which a
reasonable person would exercise in the situation.” 720 ILCS 5/4-6 (2009)
(A39); Wilson, 143 Ill. 2d at 246.
Both offenses reflect awareness: knowing murder involves knowledge,
while reckless homicide involves a conscious disregard of a substantial risk.
People v. Oelerich, 2017 IL App (2d) 141281, ¶ 61 (in comparing these
offenses, noting that “[t]o consciously disregard something, one must know
it”) (emphasis in original). Thus, the key difference between the two offenses
centers on the degree of risk of death or great bodily harm that the defendant
knows is created by his conduct. People v. Alsup, 373 Ill. App. 3d 745, 750
(5th Dist. 2007) (citing People v. Mifflin, 120 Ill. App. 3d 1072, 1077 (4th Dist.
1984)). Knowing murder occurs when the defendant’s acts created a “strong
probability” of death or great bodily harm, while reckless homicide occurs
when the acts were “likely” to cause death or great bodily harm, i.e., a
substantial risk. Id. (citing Mifflin, 120 Ill. App. 3d at 1077). A “strong
probability” is more than a “substantial risk.” Oelerich, 2017 IL App (2d)
141281, ¶ 62. One can act knowing that there was a “substantial risk” of
death or great bodily harm caused by one’s conduct without knowing of a
“strong probability” of such consequences. Id. Whether a defendant’s acts
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created a strong probability of death or great bodily harm is a question of
fact. See, e.g., People v. Thomas, 266 Ill. App. 3d 914, 926 (1st Dist. 1994).
A defendant is entitled to a jury instruction on a lesser-included
offense if there is some evidence in the record that, if believed by the jury,
would reduce the crime charged to a lesser offense. McDonald, 2016 IL
118882, ¶ 25. After correctly reciting the applicable legal standards, A30-31,
the trial court analyzed the record evidence and concluded that there was “no
evidence” of recklessness, so the reckless homicide instruction would not be
given. A31-36; see also R.GGG18-19. The appellate court majority reversed.
A4-6.
A.

In Evaluating the Jury Instruction Issue, the Majority
Failed to Give the Deference Required by the Applicable
Abuse-of-Discretion Standard of Review.

Despite acknowledging the applicable abuse-of-discretion standard of
review, A5, ¶ 33 (citing McDonald, 2016 IL 118882, ¶ 42), the majority’s
analysis instead employed what can only be fairly described as de novo
review. The majority found “sufficient evidence” that defendant acted
recklessly to warrant the instruction, A5, ¶ 35; commented that defendant’s
actions were “sufficiently comparable” to those in another case such “that a
rational jury could find that [defendant] acted recklessly,” id., ¶ 37; and
found that the trial court “erred” in denying the requested instruction, id.,
¶ 38. All of this language confirms that the majority improperly made its
own independent assessment — i.e., conducted de novo review — of whether
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there was any evidence to support the reckless homicide instruction. See
McDonald, 2016 IL 118882, ¶ 32) (under de novo standard, reviewing court
employs same analysis that trial court would perform, which is “completely
independent” review that does not require any deference to trial court’s
reasoning or judgment).
This Court should disapprove the persistent notion that a trial court
abuses its discretion by declining a lesser-included offense instruction
whenever the reviewing court concludes that there is some evidence
supporting it. Inherent in that notion is that the reviewing court should
undertake an independent assessment of the record to determine whether
there is some evidence to support the instruction. Instead, consistent with
the abuse-of-discretion standard, the reviewing court should review the
relevant evidence, but only to evaluate whether the trial court’s factual
finding that there was no evidence of the lesser offense was so “arbitrary,
fanciful, or unreasonable to the degree that no reasonable person would agree
with it.” McDonald, 2016 IL 118882, ¶¶ 32-33, 42.
B.

The Trial Court’s Refusal to Instruct on Reckless
Homicide Was Not Arbitrary, Fanciful, or Unreasonable.

This Court should hold that the trial court did not abuse its discretion
in declining to give a reckless homicide instruction. In finding no evidence of
reckless homicide, the trial court concluded that the evidence showed that
defendant was driving so dangerously, in light of the circumstances and the
severity of the harm inflicted, that he could only have concluded that his
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conduct posed the greater degree of risk inherent in knowing first degree
murder. See People v. Chambers, 2016 IL 117911, ¶ 75 (“[r]eview for abuse of
discretion is proper when the trial court . . . must . . . make a judgment call”);
see also, e.g., Thomas, 266 Ill. App. 3d at 926 (whether defendant’s acts
satisfied greater standard for knowing first degree murder rather than
reckless homicide is question of fact).
The trial court’s oral ruling confirms that it undertook precisely this
analysis, A31-36; see also R.GGG17-19, and that its conclusion was not
arbitrary, fanciful, or unreasonable. When evaluating whether a driver
involved in a fatal accident was appropriately convicted of knowing first
degree murder, reviewing courts cite such factors as disregarding rules of the
road, road conditions, and traffic signals; speeding; and fleeing police. See,
e.g., Alsup, 373 Ill. App. 3d at 748-49, 751, 753-54 (given sufficient evidence
for greater offense, refusing to reduce knowing murder conviction to reckless
homicide; jury instructed on both offenses); Thomas, 266 Ill. App. 3d at 92527 (same).
Fleeing from police tends to show consciousness of guilt. See People v.
Harris, 52 Ill. 2d 558, 561 (1972). And fleeing from police after inflicting
injury — instead of calling for help or checking on victims — is more
consistent with awareness of the higher risk of harm inherent in knowing
murder. Cf. People v. Whiters, 146 Ill. 2d 437, 439-40 (1992) (court erred in
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refusing to give involuntary manslaughter5 jury instruction given that
evidence of recklessness included not only characteristics of interaction
between defendant and victim, but also that, after stabbing victim once,
defendant screamed that she did not mean to hurt him and called for help).
And the degree of dangerousness posed by a defendant’s driving
correlates to the extremity of the injuries inflicted on the victims. See People
v. Ward, 101 Ill. 2d 443, 449, 451-53 (1984) (affirming rejection of involuntary
manslaughter jury instruction in murder case and finding no evidence of
recklessness, in part because “sickening severity” of injuries inflicted
“negat[ed] any suggestion” that conduct was merely reckless); see also, e.g.,
People v. Fenderson, 157 Ill. App. 3d 537, 548 (5th Dist. 1987) (similar).
Here, defendant, who lacked a valid driver’s license, sped away from a
presumptively valid traffic stop and down residential streets for nine blocks
without headlights, failed to stop at any of eight stop signs (including at the
busy intersection of Greenview and Howard), and failed to apply his brakes
at any time, including after he plowed into Maria and Jeremiah. A31-32;
R.BBB94-96, CCC14, 22-25, 31, 37-38, EEE33-34, 82, 84. Defendant was
traveling at such a high rate of speed that the officers who conducted the
traffic stop lost sight of his car within seconds, R.CCC23-25, and
eyewitnesses, including front-seat passenger Calvin Tanner, variously
estimated his speed as between 50 to 90 m.p.h, R.BBB13-14 (Tanner: 50 to 60
Involuntary manslaughter and reckless homicide differ only in the means by
which death is recklessly caused, in that death for the latter offense is caused
through the driving of a vehicle. See 720 ILCS 5/9-3(a) (2009) (A38-39).
5
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m.p.h.), BBB73-76 (Moratto: 80 m.p.h.), BBB93-95 (Montejo: 60 to 70 m.p.h.),
CCC14 (Glover: 80 to 90 m.p.h.). In fact, one eyewitness heard tires
squealing and engine acceleration shortly before the impact, R.BBB73,
suggesting that defendant sped up before he hit Maria and Jeremiah. A
traffic investigator drove the same stretch of Greenview and found it difficult
to maintain even a relatively low speed of 30 m.p.h. because it was a “tight
street” with many intersections, all of which had stop signs. R.EEE83-85.
Tanner, who typically did not wear a seatbelt when riding with defendant,
reached for his seatbelt and tried to brace himself because defendant’s
driving that night scared him. R.AAA82, BBB14, 59. And the trial court
reasonably inferred from the fact that the collision occurred at 9 p.m. that
defendant could reasonably expect that pedestrians would be outside at the
time. A34-35; R.BBB69-71, 91-92. An investigator who arrived at the scene
approximately 90 minutes after the collision noted that the pavement was
already wet, it was cold, and it had just begun snowing. R.DDD94-95, 97.
Defendant’s collision with Maria and Jeremiah was undeniably severe.
Defendant’s car propelled Maria’s body high into the air and a great distance
from the point of impact. A32; R.BBB74-75 (Moratto: body went 30 feet in
air, 100 yards distant), R.BBB94 (Montejo: body went up through
overhanging tree branches), R.CCC14 (Glover: body traveled in air to other
side of street), R.DDD134 (measuring Greenleaf as 30 feet wide). Maria
suffered numerous fractures of her pelvis, arms, legs, and skull — exposing
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and scattering parts of her brain — as well as numerous abrasions and
lacerations. A32; R.EEE5, 13, 17-20; see also R.CCC14 (Glover: parts of brain
were scattered), R.DDD108-09 (photographs with strewn brain matter
described). The collision also caused serious injuries to Jeremiah. At the
time of trial over four years after the collision, Jeremiah continued to receive
therapy for traumatic brain injury and took medication to discourage
seizures; for two months after defendant’s crime, Jeremiah used a wheelchair
because he could not walk. R.AAA1, 35-37.
Following the collision, defendant continued his efforts to evade law
enforcement: after police spotted his car in a nearby alley, defendant sped
away at roughly 50 m.p.h. until he later stopped upon crashing into several
parked cars; defendant then fled on foot. R.CCC44-49, 69, 79-89. Defendant
also failed to echo passenger Tanner’s concern for the victim, rejecting
Tanner’s request to stop and return to the scene, noting that “It’s too late.”
R.AAA57-58, 64, 77-78, BBB22, EEE69.
This evidence supports the conclusion that defendant was aware of the
serious risks caused by his dangerous driving. Thus, the trial court did not
arbitrarily or unreasonably determine that defendant could only have viewed
such driving as posing a strong probability — rather than merely a
substantial risk — of serious injury or death. Although there is a dearth of
precedent addressing whether a trial court abused its discretion in denying a
lesser-included offense instruction on reckless homicide, analogous
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involuntary manslaughter instruction cases support the trial court’s ruling
here. See, e.g., McDonald, 2016 IL 118882, ¶¶ 44-57 (trial court did not
abuse its discretion in refusing involuntary manslaughter instruction given
that defendant confronted and blocked victim from leaving; swung knife at
victim and stabbed him three times, including once in cheek deep enough to
strike carotid artery, even though defendant was intoxicated; and after
stabbing defendant called for help and told victim, “Please don’t die”); Ward,
101 Ill. 2d at 449, 451-53 (affirming rejection of involuntary manslaughter
jury instruction in murder case and finding no evidence of recklessness, in
part because “sickening severity” of injuries inflicted during beating of child
victim “negat[ed] any suggestion” that conduct was merely reckless).
Moreover, there was no evidence that defendant had a diminished
appreciation for the risk posed by his dangerous driving. Defendant instead
testified that he was not in the car at the time of the collision. R.EEE136,
139, 146-47. Consequently, had the jury believed him, it would have
acquitted him of first degree murder; his testimony provided no basis for the
jury to have found him guilty of the lesser offense even if that option had
been presented. See Ward, 101 Ill. 2d at 449, 451-53 (finding no evidence of
recklessness, in part due to defendant’s testimony that he did not touch the
victim on day in question because, if believed, it would have instead resulted
in acquittal); see also, e.g., Fenderson, 157 Ill. App. 3d at 548 (similar).
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The only other evidence potentially relevant to whether defendant was
aware of only a lesser risk posed by his conduct was the People’s evidence
that multiple drugs were found in defendant’s urine hours after the collision.
R.YY7, DDD60-61, 63, 66-68, 84. But because defendant argues — and the
People agree — that this evidence should have been suppressed, it has no
bearing on the issue of defendant’s awareness of risk. Defendant may not
seek reversal of his first degree murder conviction in reliance on chemical
testing evidence that should have been excluded. Cf. People v. Appelt, 2013
IL App (4th) 120394, ¶ 91 (quoting United States v. Goldman, 563 F.2d 501,
503 (1st Cir. 1977) (“A defendant cannot have it both ways. If he talks, what
he says or omits is to be judged on its merits or demerits, and not on some
artificial standard that only the part that helps him can later be referred to.”)
(internal quotation marks omitted)). Thus, this Court should not consider the
chemical testing evidence in analyzing whether defendant had a diminished
appreciation of the risk posed by his dangerous driving.
In any event, the chemical testing evidence provides no support for a
reckless homicide instruction. As discussed, hours after the collision,
defendant’s blood tested negative for drugs and his urine tested positive for
THC and its major metabolite, MDMA; MDA; and benzoylecgonine, a cocaine
metabolite. R.YY7, DDD60-61, 63, 66-68, 84. A forensic toxicology expert
explained that THC causes a relaxed state of mind, light euphoria, and a
delayed sense of time. R.DDD87. MDMA has stimulant properties, causes
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euphoria, and decreases inhibitions. Id. MDA is similar to MDMA and has
some stimulant properties. Id. Cocaine is a stimulant. R.DDD88. The urine
test looked only for the presence of drugs; it did not provide an amount of the
substances. R.DDD90. Thus, the testing did not reveal when defendant took
the drugs or the quantity found in defendant’s urine. Id. Defendant testified
that he ingested marijuana a week earlier and ecstasy around two days
before the collision. R.EEE152.
As for alcohol, defendant’s blood tested negative, and his urine was not
tested for it. R.DDD61-62, 66. Defendant told Officer Ventrella that he
drank a fifth of Hennessey, R.DDD22, and defendant testified that he drank
between a pint and a quart of Hennessey “earlier in the day” on December
21st, R.EEE134-35, 142, 148-49; see also Peo. Exh. 29. A forensic toxicology
expert testified that it takes between four to eight hours for a person to fully
metabolize a blood alcohol level of .08. R.DDD86.
Thus, the chemical testing evidence does not establish that defendant
would have underappreciated the strong probability of death or serious injury
posed by his extremely dangerous driving. While defendant claimed to have
consumed alcohol on December 21, 2009, by his own testimony he did so
earlier in the day, and he could have metabolized the alcohol by the time he
hit Maria at 9 p.m. And the evidence revealed that the drugs had been
metabolized from defendant’s bloodstream to his urine. No evidence
addressed whether the drugs would have affected defendant at this stage of
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the metabolic process. No evidence addressed whether the drugs in question
were of a type and present in a quantity that might affect his perception of
the riskiness of his behavior.6 And it is unsurprising that defendant did not
present such evidence, given that he instead claimed that he was not in the
car at the time of the collision. R.EEE136, 139, 146-47.
Therefore, the chemical testing evidence would not have supported a
reckless homicide instruction. Cf., e.g., People v. Workman, 312 Ill. App. 3d
305, 306, 310, 312 (2d Dist. 2000) (reversing conviction for DUI (driving
under influence of drug(s) to degree rendering driver incapable of driving
safely) given insufficient evidence that defendant drove under influence of
lorazepam, conflicting evidence about whether defendant ingested drug that
day, and no evidence about drug’s “physiological effects, the amount required
to produce any significant effect, or how the drug would affect a person’s
ability to drive safely”); People v. Vanzandt, 287 Ill. App. 3d 836, 837, 845
(5th Dist. 1997) (reversing conviction for DUI (driving under influence of
alcohol and drug combination to degree rendering driver incapable of driving
safely) given insufficient evidence that defendant drove under influence of
insulin, because although witnesses testified that he ingested insulin that
That the People did not present evidence about what effect the drugs (if
any) had on defendant at the time of the collision is unsurprising. Many of
the aggravated DUI charges — including count 33, for which a conviction was
entered, C157, 465 — required only a showing of “any amount” of certain
drugs in his system (including in his urine), and not that such drugs caused
intoxication or unsafe driving. See C142-45, 157-68 (charges citing 625 ILCS
5/11-501(a)(6) (2009) (requiring “any amount” of certain drugs in driver’s
breath, blood, or urine)).
6
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evening, no evidence was presented indicating that insulin alone or in
combination with alcohol would render person incapable of driving safely).
In reversing the trial court here, the majority principally relied on
People v. Belk, 203 Ill. 2d 187 (2003), A5-6, but Belk is inapposite. Belk
addressed whether aggravated possession of a stolen motor vehicle can
qualify as a predicate “forcible felony” for felony murder. 203 Ill. 2d at 189.
Statutory authority and case law reflected that an otherwise non-violent
offense could constitute a forcible felony when the perpetrator intended to use
force to escape, for example because he committed the felony while armed.
Id. at 192-94 (citing 720 ILCS 5/2-8 (1996); People v. Golson, 32 Ill. 2d 398,
407-08 (1965)). This Court held that such evidence was lacking in Belk’s case
because there was no indication that, when driving a stolen van in a
dangerous fashion to elude police, he contemplated using force or violence
against a person. Id. at 195. Notably, in doing so, this Court distinguished
two cases, like the present one, in which defendants fleeing police in stolen
vehicles were convicted of knowing first degree murder given resulting fatal
accidents, because the knowledge of risk required for knowing first degree
murder is less than that required to qualify a felony as a forcible felony. Id.
at 196-97. Thus, Belk provides no guidance about the issue presented here.
See Alsup, 373 Ill. App. 3d at 751-53 (distinguishing Belk given that it
involved felony murder conviction instead of knowing murder).
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Thus, the trial court did not act in an arbitrary, fanciful, or
unreasonable manner in finding “no evidence” to support giving a reckless
homicide instruction, and its decision to reject a reckless homicide instruction
should be affirmed.
III.

The Appellate Court Erred in Reducing Defendant’s Failure-toReport Conviction.
Defendant was convicted of failure to report7 in that he failed to stop or

remain at the scene of the accident resulting in death or injury and that he
failed to report specified details of the accident at a nearby police station
within 30 minutes of the accident; the offense is a Class 1 felony because the
accident caused Maria’s death, 625 ILCS 5/11-401(a), (b), (d) (2009) (A39-40).
R.FFF92; C122, 150, 350, 465. Noting that police arrested defendant
approximately ten minutes after the collision, the appellate majority held
that the People “cannot” demonstrate that defendant failed to report the
accident within 30 minutes given that “any evidence” of defendant’s postarrest silence is inadmissible. A6-7. As a result, the majority reduced the
conviction to the Class 4 felony version of the offense that requires the driver
This offense, failure to report an accident resulting in death or injury,
shortened to “failure to report” in this brief, is also sometimes referred to as
aggravated leaving the scene of an accident involving death or personal
injury. See, e.g., I.P.I. Criminal Nos. 23.07 & 23.08; C334-35, 350; R.FFF92.
Although two record documents note that this conviction was a Class 2
felony, C122, 465, these appear to be typographical errors. During
sentencing, the trial court specified that this was a Class 1 felony, R.LLL63;
the charge for which conviction was entered (count 26) stated that the
accident involved Maria’s death, C150, 465, rendering it a Class 1 felony, 625
ILCS 5/11-401(d) (2009) (A40); and both the majority and defendant referred
to the conviction as a Class 1 felony, A7, 12; Def. App. Ct. AT Br. at 25.
7
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in an accident causing death or injury to stop at the scene and provide
“reasonable assistance” as detailed in section 11-403. A7 (citing 625 ILCS
5/11-401(a), (c) (2009) (A39); 625 ILCS 5/11-403 (2009)).
A.

Defendant Forfeited a Self-Incrimination Challenge to
His Failure-to-Report Conviction by Raising It for the
First Time in His Appellate Court Reply Brief.

Defendant’s opening appellate court brief challenged his failure-toreport conviction solely on the basis that the People provided insufficient
evidence that he failed to report the accident at a police station within 30
minutes. Def. App. Ct. AT Br. at 25-28; see also 625 ILCS 5/11-401(b) (2009)
(A39). After noting that the People’s responsive brief primarily relied on
People v. Moreno, 2015 IL App (2d) 130581, defendant’s reply brief — for the
first time — encouraged the appellate court to decline to follow Moreno, citing
concerns about defendant’s right against self-incrimination. Def. App. Ct.
Reply Br. at 7. Despite an objection from the dissent that defendant had
challenged his failure-to-report conviction only on sufficiency grounds, A16,
the majority reduced defendant’s failure-to-report conviction on selfincrimination grounds, A6-7. This Court should reverse the majority’s
holding because defendant forfeited any self-incrimination challenge to this
conviction.
It is firmly established that an appellant forfeits any issue raised for
the first time in his reply brief. People v. Thomas, 116 Ill. 2d 290, 303-04
(1987); People v. English, 2011 IL App (3d) 100764, ¶ 22 (citing Holliday v.
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Shepherd, 269 Ill. 429, 436 (1915)); see also Ill. Sup. Ct. R. 341(h)(7). And for
good reason: an appellant who raises an issue only in a reply brief deprives
the appellee of an opportunity to respond to the new argument. English,
2011 IL App (3d) 100764, ¶ 22.
Nor can defendant avoid his forfeiture by characterizing his selfincrimination argument as a response to the People’s reliance on Moreno.
Moreno challenged his failure-to-report conviction only on sufficiency
grounds, Moreno, 2015 IL App (2d) 130581, ¶¶ 1, 6, 10, 12, and the appellate
court evaluated only the sufficiency of the evidence, id. at ¶¶ 23-28. In
rejecting Moreno’s argument that there was insufficient evidence that he
failed to report the accident before his police interview, the appellate court
concluded that the trier of fact could have reasonably inferred that he did not
previously report it because he continued to deny his involvement during the
interview. Id. at ¶¶ 23-25. The People relied on this portion of Moreno to
argue for a similar inference here, given that defendant denied involvement
during his police statement 90 minutes after the collision. Peo. App. Ct. AE
Br. at 31-32. Moreno never mentioned self-incrimination or the Fifth
Amendment. 2015 IL App (2d) 130581, ¶¶ 11-28. Thus, defendant cannot
reasonably claim that the People’s citation of Moreno invited the new selfincrimination argument raised for the first time in his reply brief.
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B.

This Court Should Reinstate Defendant’s Conviction for
Class 1 Failure to Report.
1.

This offense does not infringe on arrestees’ right
against self-incrimination.

Standard of Review: Generally, a reviewing court applies de novo
review to the legal question of whether a defendant’s constitutional rights
were violated. People v. Hale, 2013 IL 113140, ¶ 15.
Forfeiture aside, this Court should reject the majority’s conclusion that
defendant’s failure-to-report conviction violated his right against selfincrimination because police arrested him before the 30-minute reporting
period had elapsed. The majority did not consider whether or when
defendant received Miranda warnings, whether or when he invoked his right
to silence, or the content of his later statements to police. A6-7. In effect, the
majority found this offense unconstitutional as applied to any defendant
arrested before the expiration of the reporting period. Id. This Court should
reject that holding because compelled disclosure of the information required
under section 11-401(b) before or after arrest does not offend the Fifth
Amendment.
The Self-Incrimination Clause of the Fifth Amendment, provides that
no “person . . . shall be compelled in any criminal case to be a witness against
himself.” Pennsylvania v. Muniz, 496 U.S. 582, 588 & n.5 (1990). The
privilege protects a person from being compelled to provide the State with
testimonial or communicative evidence, either when testifying in a criminal
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courtroom or when subjected to informal compulsion by law enforcement
officers during in-custody questioning. Id. at 589 (citing Schmerber, 384 U.S.
at 761; Miranda v. Arizona, 384 U.S. 436, 461 (1966)).
In the context of the failure-to-report statute, drivers are compelled to
provide information to police, not through interrogation, but through the
criminal penalties that can be imposed upon failure to report. But such
information is not testimonial because the primary purpose behind the
statute’s information-gathering is regulatory, not to assemble evidence for a
future criminal prosecution. See Ohio v. Clark, 135 S. Ct. 2173, 2179-80
(2015) (citing Davis v. Washington, 547 U.S. 813, 822 (2006) (statement
elicited during police interrogation is testimonial if primary purpose in police
seeking information is to establish events potentially relevant to later
criminal prosecution)). And because only non-testimonial evidence is
involved, no Fifth Amendment concern arises in enforcing the failure-toreport statute, even in a post-arrest custodial situation.
A driver involved in an accident involving death or bodily injury must
report to a police station within 30 minutes of the accident8 “the place of the
accident, the date, the approximate time, the driver’s name and address, the
registration number of the vehicle driven, and the names of all other
occupants of such vehicle.” 625 ILCS 5/11-401(b) (2009) (A39). Decades ago,
The start of the 30-minute period can be delayed if the driver is hospitalized
and incapacitated during the initial 30 minutes after the accident, 625 ILCS
5/11-401(b) (2009) (A39), but defendant has never claimed such incapacity
here.
8
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this Court upheld a similar provision that required the driver of a vehicle
that was in an accident involving vehicle damage to stop and provide her
name, address, vehicle’s registration number, and license to a person
attending any vehicle that was hit. People v. Lucus, 41 Ill. 2d 370, 371-72
(1968) (citing Ill. Rev. Stat. 1965, ch. 95½, pars. 134-35). In rejecting the
defendant’s self-incrimination challenge, this Court noted that “an
important” purpose of the statute, applicable to all drivers, was regulatory:
ensuring that the owner of a damaged vehicle learns the identity of driver of
the vehicle that caused the damage. Id. at 373. This Court also reasoned
that the statute did not require the driver to discuss the circumstances of the
accident beyond identifying herself and that many accidents do not also
involve crimes. Id. at 374.
Three years later, the United States Supreme Court considered and
rejected a similar self-incrimination challenge to a California statute that
required drivers to stop and give their name and address at the scene of a
vehicle accident. California v. Byers, 402 U.S. 424, 425-26 (1971). A fourjustice plurality rejected the challenge on the grounds that disclosure of one’s
name and address is a “neutral act” that is neither testimonial nor
communicative and that any later arrest or charge depends on “different
factors and independent evidence.” Id. at 431-34 (Burger, C.J., with three
justices concurring). The plurality emphasized that the provision (1) served
important regulatory and administrative purposes — rather than primarily
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criminal law purposes — namely promoting the satisfaction of civil liabilities
arising from accidents and (2) applied to all drivers, not just those suspected
of committing crimes. Id. at 430-31.9 The Byers plurality position has
become binding law; a majority of the Court later cited it with approval for
the principle that obedience to a regulatory requirement like reporting an
accident does not “clothe such required conduct with the testimonial
privilege” even if incriminating evidence is the byproduct of that obedience.
United States v. Hubbell, 530 U.S. 27, 35 & n.16 (2000). Lucus and Byers
thus confirm the primary purpose behind compelling all drivers involved in
accidents — notably including accidents that did not involve criminal
behavior — to provide certain basic factual information. That primary
purpose is to help manage the civil liabilities that flow from such accidents,
not to gather proof for a future criminal prosecution. As a result, even
though the statute compels drivers to report this information to police, no
Fifth Amendment concerns are raised because the information is not
testimonial.

Justice Harlan concurred on different grounds. While finding that the
requisite information was testimonial and raised a real potential of selfincrimination especially from the driver’s point of view, he nonetheless
concluded that there was insufficient basis to extend the privilege against
self-incrimination to appropriate regulatory schemes like the one at issue.
Byers, 402 U.S. at 437-39, 448, 458 (Harlan, J., concurring in the judgment).
He, too, noted that the driver’s duty to report does not relieve the State from
investigating and proving that the driver’s behavior was criminal. Id. at 45758.
9
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It is therefore unsurprising that such reporting statutes are
widespread, see Byers, 402 U.S. at 425 (noting “stop and report” statutes are
in effect in all 50 states and in D.C.), and that they have consistently
withstood self-incrimination challenges, see, e.g., Commonwealth v. Long, 831
A.2d 737, 746 (Pa. Sup. Ct. 2003) (noting “numerous other jurisdictions” have
rejected Fifth Amendment challenges to their respective statutes and
collecting cases). Such cases include statutes tailored to accidents resulting
in bodily injury or death and those that require a driver to report to the
police. See, e.g., Creary v. State, 663 P.2d 226, 228-30 (Alaska App. Ct. 1983)
(addressing accidents involving injury or death and requiring report to
police); State v. Greenberg, 607 P.2d 530, 533-35 (Kan. App. Ct. 1980) (same);
Banks v. Commonwealth, 230 S.E.2d 256, 259 (Va. 1976) (addressing
accidents involving injury and requiring report to police); People v. Samuel,
277 N.E.2d 381, 383-84, 386 (N.Y. 1971) (addressing all accidents and
requiring report to police).10
Rejection of the Fifth Amendment challenge here is also consistent
with a categorical exception the Supreme Court has developed to the
Miranda requirement. To protect the privilege against self-incrimination
Although the Massachusetts Supreme Judicial Court affirmed vacatur of a
similar failure-to-report conviction on Fifth Amendment grounds, it did so in
large part due to a fact not present under the Illinois scheme: the defendant’s
failure-to-report charge addressed his failure to respond to a letter from
police, issued six weeks after the accident, that set a one-week deadline for
him to submit an accident report, a process that started after the same
authorities had already began criminally prosecuting him for vehicular
homicide. Commonwealth v. Sasu, 536 N.E.2d 603, 604, 606 (Mass. 1989).
10
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during custodial questioning by law enforcement, Miranda requires police to
inform suspects of certain rights, including the right to remain silent, during
pretrial questioning by police. But in Pennsylvania v. Muniz, 496 U.S. 582
(1990), the Court recognized what is sometimes called the “routine booking
questions” exception to Miranda. Muniz, a DUI arrestee, gave incriminating
responses during booking at the police station before police had given him
Miranda warnings, which included asking him to provide his name, address,
height, weight, eye color, date of birth, current age, and the date of his sixth
birthday. Muniz, 496 U.S. at 584-86. The Court held that asking Muniz to
state the date of his sixth birthday (prior to Miranda warnings) violated the
Fifth Amendment because the confusion he displayed in struggling to answer
was incriminating in that it reflected his intoxication. Id. at 592-93. But the
Court held that the remaining questions fell within a “routine booking
question” exception: exempt from Miranda were questions seeking
biographical information needed to complete the booking process because
they were reasonably related to police administrative concerns, i.e., recordkeeping. Id. at 600-02.
Just as there is no Fifth Amendment violation in police seeking
biographical information about an arrestee who has not yet been given
Miranda warnings, id., this Court should hold that no Fifth Amendment
violation results from gathering basic factual information from drivers in
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vehicle accidents, including those who have been arrested on criminal
charges related to the accidents within the reporting period.
2.

Defendant’s conviction was supported by sufficient
evidence.

Standard of Review: In evaluating a sufficiency-of-the-evidence
challenge, the reviewing court determines whether, after viewing the
evidence in the light most favorable to the prosecution, a rational jury could
have found the elements of the offense proven beyond a reasonable doubt.
Jackson v. Virginia, 443 U.S. 307, 318-19 (1979); People v. Wheeler, 226 Ill. 2d
92, 114 (2007). Under the Jackson standard, the reviewing court “must”
make reasonable inferences from the record in favor of the prosecution,
though an inference that favors defendant can be made if it is the only
reasonable inference based on the record. People v. Cunningham, 212 Ill. 2d
274, 280 (2004). Circumstantial evidence meeting this standard can sustain
a criminal conviction. People v. Jackson, 232 Ill. 2d 246, 281 (2009).
As explained, although defendant had challenged the sufficiency of the
People’s proof that defendant failed to report the accident within 30 minutes,
the appellate court reduced the Class 1 felony failure-to-report conviction on
self-incrimination grounds. The sufficiency issue is addressed here because
this Court could evaluate it now to avoid a remand to the appellate court.
See, e.g., People v. Peterson, 2017 IL 120331, ¶ 36 (instead of remanding,
addressing issue that appellate court erroneously declined to reach because
complete record was before Court and matter was fully briefed).
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To convict a defendant of the Class 1 felony version of failure to report,
the People must prove that defendant (1) knowingly (2) drove a vehicle that
was involved in an accident (3) that resulted in death; (4) failed to
immediately stop his vehicle at the accident scene and remain until he
fulfilled his duties to give information and render aid; and (5) failed to report
specified information related to the accident within 30 minutes at a nearby
police station. 625 ILCS 5/11-401(a), (b), (d) (2009) (A39-40); People v.
Digirolamo, 179 Ill. 2d 24, 37-40 (1997) (holding that failure to report
requires defendant’s knowledge both that vehicle he drove was in an accident
and that a person was involved in the accident). Defendant contested the
sufficiency of the evidence only as to the element of failing to report to police
within 30 minutes. Def. App. Ct. AT Br. at 25-28.
Under the Jackson standard, this Court should uphold defendant’s
Class 1 felony failure-to-report conviction. Officer Dan Postelnick arrived at
the police station around 11:20 p.m. on the night of the accident to assist with
this case. R.EEE73-75. He testified that after speaking to other officers, he
learned that defendant had reported nothing about the accident. R.EEE75,
77-78. This evidence, alone, is sufficient proof of the contested element. See
People v. Farris, 82 Ill. App. 3d 147, 156 (4th Dist. 1980) (circumstantial
evidence supported failure to report: officer testified that police files
contained no report and defendant told police later that he immediately left
scene of accident, providing sufficient basis to infer guilt).
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Other evidence also raised a reasonable inference that defendant did
not report the accident during the statutory 30-minute period. At 10:30 p.m.,
approximately 90 minutes after the accident, defendant denied involvement
in the accident, as reflected in a videotaped exchange at the police station:
Defendant: You could’ve let me go. That would have been nice. (laugh)
Officer: Can’t do that.
Defendant: I didn’t do anything. I’m still trying to figure out what I’m
being charged with.
Peo. Exh. 27, 1:14. And defendant testified at trial that he was not even in
the car, much less driving, at the time of the accident. R.EEE136-38, 147-48.
Defendant’s denials of involvement after the reporting period expired raise a
reasonable inference that he did not report the accident within 30 minutes.
Moreno, 2015 IL App (2d) 130581, ¶ 25 (given defendant’s denial of
involvement during later taped interview “the trier of fact could have
reasonably inferred that he did not previously report [the accident]”); see also
People v. Gutierrez, 105 Ill. App. 3d 1059, 1064 (2d Dist. 1982) (defendant
denied involvement in accident in every communication with law
enforcement during statutory reporting period, raising reasonable inference
that he had not reported it); People v. Johnson, 79 Ill. App. 2d 226, 230-31 (2d
Dist. 1967) (similar); A16 (Pucinski, J., dissenting) (similar). Thus, the
majority erred in reducing defendant’s Class 1 felony failure-to-report
conviction because there was sufficient evidence to support it.
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CONCLUSION
For these reasons, the People of the State of Illinois respectfully ask
this Court to (1) reverse the part of the First District’s judgment that (a)
invalidated section 11-501.2(c)(2) of the Vehicle Code on its face, (b) reversed
defendant’s conviction for first degree murder, and (c) reduced his conviction
for failure to report a motor vehicle accident from a Class 1 to a Class 4
felony, and (2) affirm the part of the judgment that reversed defendant’s
conviction for aggravated DUI.
February 13, 2019
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