M.R. 3140

IN THE
SUPREME COURT
OF
THE STATE OF ILLINOIS

Order entered August 25, 2015.
(Deleted material is struck through and new material is underscored.)

On April 7, 2015, the Comment to Supreme Court Rule 1.15 of the Illinois Rules of Professional
Conduct of 2010 was amended, but contained a clerical error that is corrected, nunc pro tunc July
1, 2015.

Corrected Comment to Rule 1.15

[1] A lawyer should hold property of others with the care required of a professional fiduciary.
Securities should be kept in a safe deposit box, except when some other form of safekeeping is
warranted by special circumstances. All property that is the property of clients or third persons,
including prospective clients, must be kept separate from the lawyer’s business and personal
property and, if monies, in one or more client trust accounts. Client trust accounts should be
made identifiable through their designation as “client trust account” or “client funds account” or
words of similar import indicating the fiduciary nature of the account. Separate trust accounts
may be warranted when administering estate monies or acting in similar fiduciary capacities. A
lawyer should maintain on a current basis complete records of client trust account funds as
required by paragraph (a), including subparagraphs (1) through (8). These requirements
articulate recordkeeping principles that provide direction to a lawyer in the handling of funds
entrusted to the lawyer by a client or third person. Compliance with these requirements will
benefit the attorney and the client or third party as these fiduciary funds will be safeguarded and
documentation will be available to fulfill the lawyer’s fiduciary obligation to provide an
accounting to the owners of the funds and to refute any charge that the funds were handled
improperly.

[2] While normally it is impermissible to commingle the lawyer’s own funds with client
funds, paragraph (b) provides that it is permissible when necessary to pay bank service charges
on that account. Accurate records must be kept regarding which part of the funds are the
lawyer’s.

[3] Lawyers often receive funds from which the lawyer’s fee will be paid. The lawyer is not
required to remit to the client funds that the lawyer reasonably believes represent fees owed.
However, a lawyer may not hold funds to coerce a client into accepting the lawyer’s contention.
The disputed portion of the funds must be kept in a trust account and the lawyer should suggest
means for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds shall be promptly distributed. Specific guidance concerning client trust accounts is
provided in the Client Trust Account Handbook published by the Illinois Attorney Registration
and Disciplinary Commission as well as on the website of the Illinois Attorney Registration and



Disciplinary Commission.

[3A] Paragraph (c) relates to legal fees and expenses that have been paid in advance. The
reasonableness, structure, and division of legal fees are governed by Rule 1.5 and other
applicable law.

[3B] Paragraph (c) must be read in conjunction with Dowling v. Chicago Options Associates,
Inc., 226 1ll. 2d 277 (2007). In Dowling, the Court distinguished different types of retainers. It
recognized advance payment retainers and approved their use in limited circumstances where the
lawyer and client agree that a retainer should become the property of the lawyer upon payment.
Prior to Dowling, the Court recognized only two types of retainers. The first, a general retainer
(also described as a “true,” “engagement,” or “classic” retainer) is paid by a client to the lawyer
in order to ensure the lawyer’s availability during a specific period of time or for a specific
matter. This type of retainer is earned when paid and immediately becomes property of the
lawyer, regardless of whether the lawyer ever actually performs any services for the client. The
second, a “security” retainer, secures payment for future services and expense, and must be
deposited in a client trust account pursuant to paragraph (a). Funds in a security retainer remain
the property of the client until applied for services rendered or expenses incurred. Any unapplied
funds are refunded to the client. Any written retainer agreement should clearly define the kind of
retainer being paid. If the parties agree that the client will pay a security retainer, that term
should be used in any written agreement, which should also provide that the funds remain the
property of the client until applied for services rendered or expenses incurred and that the funds
will be deposited in a client trust account. If the parties’ intent is not evident, an agreement for a
retainer will be construed as providing for a security retainer.

[3C] An advance payment retainer is a present payment to the lawyer in exchange for the
commitment to provide legal services in the future. Ownership of this retainer passes to the
lawyer immediately upon payment; and the retainer may not be deposited into a client trust
account because a lawyer may not commingle property of a client with the lawyer’s own
property. However, any portion of an advance payment retainer that is not earned must be
refunded to the client. An advance payment retainer should be used sparingly, only when
necessary to accomplish a purpose for the client that cannot be accomplished by using a security
retainer. An advance payment retainer agreement must be in a written agreement signed by the
client that contains the elements listed in paragraph (c). An advance payment retainer is
distinguished from a fixed fee (also described as a “flat” or “lump-sum” fee), where the lawyer
agrees to provide a specific service (e.g., defense of a criminal charge, a real estate closing, or
preparation of a will or trust) for a fixed amount. Unlike an advance payment retainer, a fixed fee
is generally not subject to the obligation to refund any portion to the client, although a fixed fee
is subject, like all fees, to the requirement of Rule 1.5(a) that a lawyer may not charge or collect
an unreasonable fee.

[3D] The type of retainer that is appropriate will depend on the circumstances of each case.
The guiding principle in the choice of the type of retainer is protection of the client’s interests. In
the vast majority of cases, this will dictate that funds paid to retain a lawyer will be considered a
security retainer and placed in a client trust account, pursuant to this Rule.

[4] Paragraph (e) also recognizes that third parties may have lawful claims against specific
funds or other property in a lawyer’s custody, such as a client’s creditor who has a lien on funds
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recovered in a personal injury action. A lawyer may have a duty under applicable law to protect
such third-party claims against wrongful interference by the client. In such cases, when the third-
party claim is not frivolous under applicable law, the lawyer must refuse to surrender the
property to the client until the claims are resolved. A lawyer should not unilaterally assume to
arbitrate a dispute between the client and the third party, but, when there are substantial grounds
for dispute as to the person entitled to the funds, the lawyer may file an action to have a court
resolve the dispute.

[5] The obligations of a lawyer under this Rule are independent of those arising from activity
other than rendering legal services. For example, a lawyer who serves only as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not render
legal services in the transaction and is not governed by this Rule.

[6] Paragraphs (a), (f) and (g) requires that nominal or short-term funds belonging to clients
or third persons be deposited in one or more IOLTA accounts as defined in paragraph ()2)(j)(2)
and provides that the interest earned on any such accounts shall be submitted to the Lawyers
Trust Fund of Illinois. The Lawyers Trust Fund of Illinois will disburse the funds so received to
qualifying organizations and programs to be used for the purposes set forth in its by-laws. The
purposes of the Lawyers Trust Fund of Illinois may not be changed without the approval of the
Supreme Court of Illinois. The decision as to whether funds are nominal or short-term shall be in
the reasonable judgment of the depositing lawyer or law firm. Client and third-person funds that
are neither nominal or short-term shall be deposited in separate, interest- or dividend-bearing
client trust accounts for the benefit of the client as set forth in paragraphs (a) and (f).

[7] Paragraph (h) requires that lawyers maintain trust accounts only in financial institutions
that have agreed to report trust account overdrafts to the ARDC. The trust account overdraft
notification program is intended to provide early detection of problems in lawyers’ trust
accounts, so that errors by lawyers and/or banks may be corrected and serious lawyer
transgressions pursued.

[8] Paragraph (i) applies when accumulated balances in an IOLTA account cannot be
documented as belonging to an identifiable client or third party, or to the lawyer or law firm.
This paragraph provides a mechanism for a lawyer to remove these funds from an IOLTA
account when, in the lawyer’s reasonable judgment, further efforts to account for them after a
period of 12 months are not likely to be successful. This procedure facilitates the effective
management of IOLTA accounts by lawyers; addresses situations where an IOLTA account
becomes the responsibility of a lawyer’s successor, law partner, or heir; and supports the
provision of civil legal aid in Illinois.

The Lawyers Trust Fund of lllinois will publish instructions for lawyers remitting
unidentified funds. Proceeds of unidentified funds received under paragraph (i) will be
distributed to qualifying organizations and programs according to the purposes set forth in the
by-laws of the Lawyers Trust Fund. When a lawyer learns that funds have been remitted in error
or later identifies the owner of remitted funds, the lawyer may make a claim to the Lawyers Trust
Fund for the return of the funds. After verification of the claim, the Lawyer Trust Fund will
return the funds to the lawyer who then ensures the funds are restored to the owner.

Paragraph (i) relates only to unidentified funds, for which no owner can be ascertained.
Unclaimed funds in client trust accounts—funds whose owner is known but have not been
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claimed—should be handled according to applicable statutes including the Uniform Distribution
Disposition of Unclaimed Property Act (765 ILCS 1025 et seq.).

F83[9] Paragraph {B(j) provides definitions that pertain specifically to Rule 1.15. Paragraph
(1) defines expansively the meaning of “funds,” to include any form of money, including
electronic fund transfers. Paragraph (2) defines an IOLTA account and paragraph (3) defines an
eligible financial institution for purposes of the overdraft notification and IOLTA programs.
Paragraph (4) defines “properly payable,” a term used in the overdraft notification provisions in
paragraph (h)(1). Paragraphs (5) through (8) define terms pertaining to IOLTA accounts.
Paragraph (9) defines *“unidentified funds” as that term is used in paragraph (i).

f81[10] Paragraph (k) applies only to the closing of real estate transactions and adopts the
“good-funds” doctrine. That doctrine provides for the disbursement of funds deposited but not
yet collected if the lawyer has already established an appropriate Real Estate Funds Account and
otherwise fulfills all of the requirements contained in the Rule.

Adopted July 1, 2009, effective January 1, 2010; amended July 1, 2011, effective September 1, 2011; amended
April 7, 2015, eff. July 1, 2015.




