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JOHN J. CULLERTON, individually and in his
offrcial capacity as President of the Illinois Senate,
and
MICHAEL J. MADIGAN, individually and in his
official capacity as Speaker of the
Illinois House of Representatives,

Plainti ffs-Appellees,

PAT QUINN, Governor of the State of Illinois,
in his offrcial capacity,

Defendant-Appellant,

and

JUDY BAAR TOPINKA, Comptroller of the State
of Illinois, in her official capacity,

Defendant.

In the Appellate Court of Illinois,
First District,
No. l-13-3029.

There on appeal from the Circuit
Court of Cook County, County
Department, Chancery Division,
No. 13 CHl792l

Honorable
Neil H. Cohen,
Judge Presiding.

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFFS.APPELLEES' RESPONSE TO THE MOTION FOR DIRECT APPEAL

Plaintiffs, John J. Cullerton and Michael J. Madigan, hereby respond to the motion by

Governor Pat Quinn for direct appeal to this Court pursuant to Rule 302(b). Defendant-

Appellant filed its motion for a transfer of the appeal from the appellate court to this Court on

October 2,2013. For the reasons explained below, Plaintiffs-Appellees do not oppose the

motion and urge the Court to assume jurisdiction over this appeal. Upon the Court assuming

jurisdiction, Plaintiffs will seek a summary affirmance of the trial court's judgment on the basis

that the appeal presents no substantial question for the Court to resolve.
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l. The Governor's constitutional argument in this case is contrived. He asks this

Court to find that the drafters of the 1970 Constitution either did not know the meaning of the

word "changes," or intentionally misused that word when they prohibited mid-term "changes" in

Article IV, Section I I , which provides that "changes in the salary of a member (of the General

Assembly) shall not take effect during the term for which he has been elected." Specifically, he

claims that when the drafters prohibited mid-term changes in legislative salaries, they did not

mean "any change", they only meant to prohibit an "increase".

2. His second argument (and perhaps his principal one) is that the case is not "ripe"

for review. This argument will be shown to be a transparent attempt to avoid an adverse ruling

on his actions, which were in violation of the Constitution.

3. The Plaintifß are reluctant to impose this appeal on this Court (in denying a stay,

the trial court found it "totally meritless" (see Exhibit A to this Response, the circuit court's

ruling denying Defendant's Motion to Stay, at p.2l)). But, regardless of its lack of merit,

because it is a controversy between two branches of State government which has attracted some

notoriety, we urge the Court to exercise Rule 302(b) jurisdiction over this appeal.

4. Upon assumption ofjurisdiction, Plaintiffs will ask this Court to summarily affrrm

the well reasoned judgment of the circuit court. S¿¿ Obenland v. Economy Fire & Cosualty

Company,lgl Ill. Dec. I 58,623 N.E.2d 748 ("no substantial question having been presented,

the judgment of the appellate court is hereby affirmed pursuant to Supreme Court Rule

302(c)").1

' Summary affirmance would also avoid the need to consider separate issues that will otherwise

be raised in a cross-appeal from the circuit court's judgment on the alternative claim for relief
under Count I of Plaintiffs' Complaint, contending that the language of the appropriations bill at

issue that remained after the line item veto was sufficient to authorize payment of legislators'

salaries.

2
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5. The Circuit Court's Opinion and Order is included in Appellant's Supporting

Record as Appendix A. The portion of the transcript that sets forth the circuit court's oral ruling

denying Defendant's Motion for Stay is attached hereto as Exhibit A. The Appellate Court also

denied a stay (Exhibit B).

Respectfully submitted,

By: /s/ Kevin M. Forde
One of the Attorneys for Plaintiffs-Appellees

Kevin M. Forde
Special Asst. Attorney General
Forde Law Offices LLP
I I I W. Washington St., Suite I100
Chicago, lL 60602
(312) 641-144t

Michael Kasper
Special Asst. Attorney General
222N. LaSalle St., Suite 300
Chicago, IL 60601-1013
(312) 704-3292

Heather Wier Vaught
Special Asst. Attorney General
402 State Capitol Building
Springfield, lL 62706
(217) 782-3392

Richard J. Prendergast
Special Asst. Attorney General
Richard J. Prendergast Ltd.
111 W. Washington St., Suite 1100

Chicago, lL 60602
(312) 641-0881

Eric Madiar
Special Asst. Attorney General
605 State Capitol Building
Springfield, lL 62706
(2t7) 782-21s6

J
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Illinoi s House of Representatives,
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PAT QUINN, Governor of the State of lllinois,
in his official capacity,
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and

JUDY BAAR TOPINKA, Comptroller of the State

of lllinois, in her official capacity,
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In the Appellate Court of Illinois,
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NOTICE OF FILING

To: Justices of the Illinois Supreme Court and Counsel on the attached Certificate of Service

PLEASE TAKE NOTICE that on Friday, October 4,2013, we electronically filed with
the Clerk of the lllinois Supreme Court, PLAINTIFFS-APPELLEES' RESPONSE TO THE
MOTION FOR DIRECT APPEAL, a copy of which has been served upon you.

lsl orde

Kevin M. Forde
Special Assistant Attorney General
Forde Law Offices LLP
1l I West Washington Street, Suite I100
Chicago, IL 60602
(312) 64t-1441
k fotd.e@f'ordel I o,co nt
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Supreme Court Clerk
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CERTIFICATE OF SERVICE

The undersigned, an attorney, states that the foregoing NOTICE OF FILING and

PLAINTIFFS-APPELLEES, RESPONSE TO THE MOTION FOR DIRECT APPEAL weTe

served on the 4th day of October, 2013, BY HAND DELIVERY, upon:

Honorable Anne M. Burke Honorable Charles E. Freeman
160 North LaSalle Street, 20th Floor 160 Nofth LaSalle Street, 20th Floor
Chicago, IL 60601 Chicago,Il 60601

Honorable Mary Jane Theis
160 North LaSalle Street, 20th Floor
Chicago,IL 60601

and, BY U.S. MAIL, upon

and, BY EMAIL and U.S. MAIL, upon

Honorable Rita B. Garman
3607 North Vermilion Street
Suite I
Danville,IL 61832

Honorable Thomas L. Kilbride
I 819 Fourth Avenue
Rock Island,IL 61201

Steven F. Pflaum
Stephen Fedo
Eric Y. Choi
Andrew G. May
Alex Hartzler
Special Asst. Attorneys General
Neal, Gerber & Eisenberg LLP
Two North LaSalle Street
suite 1700
Chicago, IL 60602-3801
sptlaumú?nselaw.com
sfeilo@nqelaw.com
echo if¿?n ge I arv.cort'r

ama)'@nqelarv.com
ahartz I erllJin etelarv. co rn

Honorable Lloyd A. Karmeier
I100 South Mill Street
PO Box 266
Nashville, IL 62273

Honorable Robert R. Thomas
1776 South Naperville Road
Suite 2074
Wheaton, IL 60189

Brent D. Stratton
Chief Deputy Attorney General
Roger Flahaven
Deputy Attorney General
Office of the Illinois Attorney General
100 West Randolph Street, l2th Floor
Chicago,IL 60601
bstr¿rtton@at g. state. il.-!rs

rfl ahaven@ats.state. il.us
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPÄRTMENT], CIIANCERY DIVISION

JOHN J. CUII,ERTON, individually and in
Itis official capacity as President of the Illinois
Senate, anclMICFIAEL J. MADIGAN,
indiviclually and in his officìal capacity as

Speaker of tl,e lllinois Flouse of
Representatives,

I'laintifJÌs, Case No. l3 CI-l 17921

V Hon, Neil TJ. Cohen

PAT QUINN. Governor of the State of lllinois,
in his ofticial capacity, and JUDY BAAR
TOPINKA, Comptroller of the State of Illinois,
in her official capacìty,

Defendants.

This matter coming bcf'ore thc Court on the Motion by Govemor Pat Quinn t'or stay
pending appeal, all parties being present through corursel. and the Court being duly advised of
the prernises,I'f IS HI1REBY ORDERED that:

1, The rnotion for stay ¡t l,e n: nl -'). 7e. ()"fr"b< TuËt^*"s ,,{ r rickt

Ðntered this 27rl' clay of Septernber, 2013.

Hon, Neil Il. C
Prepared hy:
Steven F. Pflaurn
Neal, Gerber & Eisenberg LLP
Trvo North LaSalle Street. Suite 1700
Chicago. IL 60602-3801
3t2-269-8000
F"irm No. 13739

ENTERE
Judge Neil H. Cohen.

D
2A2

URT

1

u
T

T Y SRCIWN
CIRCUIT DO

COUNTY, IL

stP 27ut13
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POHLMANUSA COURT REPORTING (3 12) 3 46-t 626

i>> ¿

IN THE CIRCUIT COURT OE COOK COUNTY, ]LLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

JOHN J. CULLERTON,
índividually and in his
officlal capacity as
President of the Iflínois
Senate, and MICHAEL J.
MADIGAN, individuafly and
in his official capacity as
Speaker of the Illinoj-s
House of Representatives,

Plaintiffs,

-vs- No. 13 CH 7192I

PAT QUINN, Governor of the
State of IlIi-nois, in his
official capacity, and JUDY
BAAR TOPINKA, Comptroller
of the State of llli-noj-s,
in her official capaci-ty,

Defendants

TRANSCRIPT OF PROCEEDINGS had in the

above-entitl-ed cause on September 2'1, 2013, before

the Honorable NEIL H. COHEN, in Room 2308 Richard

\T. Da1ey Center, commencing at the hour of

10:36 a.m. and ending at the hour of 11:03 a.m.

Before Carofe Ann Bartkowicz, CSR' RPR
I1. CSR License No. 084-000921
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Page 16

1

2

)
J

be needlessly prolonged during the pendency of the

appeaJ-; conduct that you determined to be

unconstitutional .

The 7th Circuit ín a case called Preston

made it clear. The equities cannot favor delaying

enforcement of this Court's order, which entail-s

unconstitutional conduct.

ThaL's thatts our position. Thank you.

THE COURT: Okay. This petition -- the

resofution of this petition is guided by Supreme

Court Rule 305 (b) . 305 itself deals with stays of

judgment pending appeal.

(b) deals with stays of enforcements of

non-money judgments and other appealable orders,

and it states in pertinent part that:

The court may also stay the

enforcement of any judgment, and it

shal-l be conditioned upon such terms as

â rê i Ust.)

Now, what that means and what the case has

explained is that, as the Governorrs pointed out in

his motion, that it's a discretionary act and f can

or cannot, but I should have a good reason if I'm

not going to.

4

5

6

1

B

9

10

11

I2

13

T4

15

I6

r'l

to

19

20

2I

ZZ

ZJ

24
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1

2

3

4

5

6

'7

B

And the record shoul-d reflect that I have

revíewed the facts and ci-rcumstances that I deem to

be important and that the Governor deems to be

important, sj-nce he's the movant in this case,

before I make my decision.

And so let the record reflect that I have

reviewed everything the Governor has said.

Irve reviewed the Governor's initial

9 response to the

the Governorts

initial complaint..

about those

f rve revi-ewed

issues; both

which he did

10 arguments

1l- Count It which he won, and Count fI,

L2 not.

13 The case law also says that the movant --
14 in this case, the Government -- Governor -- must

15 present a substantial case on the meríts, and he

16 must show that the bal-ance of equitabl-e factors

r'7 weigh in his favor.

18 Let the record reflect that there is no --
L9 there is no rote way of determining what the

20 factors are f should consider. They are dependent

2L upon the facts and circumstances, the totality of

22 those circumstances that are attendant to each and

23 every case.

24 So in this case I deem the following
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1 factors pertinent, and this is what I have thought

2 about them in resolving this issue.

3 First, I have reviewed whether the law in

a this case is concrete or not.

5 The Governor's position is this is a case

6 of first impression. This Court respectfully

7 differs.

B The Jorgensen case dealt with a very

9 similar case in which the Governor used his Iine

10 item veto to get rid of the COLA for the Judiciary.

11 And Judge -- noi^i Justice Jorgensen

72 fited an action to prevent that. And the Supreme

13 Court held without question that it was

14 inappropriately done.

15 That the l-ine item veto coul-dn't be used

16 to take ahray that which the Constitution

I1 guarantees.

18 And the Supreme Court went against the

19 Governor in this case.

20 A different Governor, but the principle

2L was the same.

22 I find Jorgensen to be very persuasive

23 with regard to this case, and f think it's going to

24 be -- it, as well as the other cases I cite in my
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1-

2

3

4

5

6

'7

B

opinion, are going to stand as a basis for an

Appellate Court revj-ew and the Supreme Court to

review my decision and the factors of this case.

So I find the law -- this is not

necessarily the case of first impression that the

Governor thinks of it as.

UnfortunateJ-y, other governors, perhaps

less decent, Iess kind, who did not have

necessarily the beneficial interest that this

Governor does have as a motive, operated

differently and had his actions reviewed.

And the Supreme Court reviewed that and

said the Governor's line item veto just does not

have that power that this Governor thinks it has.

Vühether the Governor is doing things for

reasons that are personal oLt as in this case,

because he thinks as a public servant it's going to

be helping the people is irrelevant for purposes of

the law.

Vüe are, as I said before, a cívil-ized

society that refies upon the law. And if we dontt

rely on the law as itrs given to us by the people

and the Constj-tution, we end up in chaos.

That's not going to happen. At least not

9

10

11

L2

13

I4

15

I6

1,'7

18

1_9

20

21,

ta

23

24
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1 out of the lllinois Courts. Not out of this Court.

2 ft's just not going to happen.

3 So I reviewed the Jorgensen case again and

4 I find that it is very appl-icable. And I note that

5 Jorgensen tel1s us that the Governor is subject to

6 the constitutional mandates, Iike any other human

7 being within the State of Il-Ii-nois.

I I t Il_ also look at the basis of my -- my

9 decision, Irve revi-ewed it, and I note that

10 contrary to the statements of others, this was not

11 a balance of pohier. This was not -- my decision

t2 did not rest upon the separation of powers.

13 It rested specifically upon the terms of

14 the Article fV, Section 11, of the Constitution.

15 And I'l-I state it again because f ol-ks are

16 here. Peopte should know what their law hol-ds. It

1'7 says:

18 t'A member. . . "

19 Meaning a member of the General Assembly.

20 ". . . shafl receive a salary and

21 aflowances as provided by J-aw. But

22 changes in the sa-Lary of a member shall

23 not take effect during the term for

24 which he has been elected."
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1

2

a

4

5

In other words, during the midterm, which

is what \nre're in right now.

My decision was narrowly tailored and said

that the Governor did do that by using his l-ine

item veto and did vi-olate Sectíon l-1.

Now, the issue of whether the Governor has

presented a substantial- case on the merits; again,

I beg to differ.

The Governor says -- Mr. Pflaum argues

that you have.

I fínd the Governorrs posj-tion to be

totally meritl-ess. Let me tell you why.

f've read to you what Article IV,

Section 11, says.

The Governor's position rests solely on a

tortured interpretation of what, "change, " means;

i.e. change appJ-ies only to increases, not to

decreases in salary.

But to find success, the Governor has to

ask me, this Court and any future court, to go

behind the pure ordinary meaning of the word,

change, and go to the legislative history,' the

Consti-tutional- Convention .

And I understand why the Governor argues

6

1

B

9

10

11

I2

13

L4

15

I6

t1

l_B

19

20

2I

22

ZJ

24
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1 that. He has to, because on its face change means

2 changfe. It means you shall- not alter.

3 It doesn't say increase or decrease. It

4 could have, but it did not.

5 The people who represented "the people" at

6 the Consti-tutional Convention were noL fool-s. They

7 knew what they \^/ere doing.

I They knew what language meant and they

9 knew that Ìanguage carries with it its own poh/er.

10 And when they used the word, change, they

11 did not use the word, increase t ot t decrease.

12 They did in other parts of the

13 Constitution. They coul-d have easily said: This

74 appJ-ies only to increases. But they did not.

15 Thatrs teJ_ling.

16 More importantly, there are rules that

1-'7 thi-s State, the Courts in this State rely upon.

18 Theytre rufes of construction.

19 I'm supposed to, as a Court of Equity or

20 as a Court of Law -- I'm supposed to look at the

2l common use of the word, the common understanding of

22 the people who use that word, and the peopJ-e who

23 voted upon the word -- the people of the State of

24 IlI-inois and determine whether it's vague or
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1 ambiguous.

2 Ttrs not vague or ambiguous. ft's

3 change means change. And I pointed that out ín my

4 opinion. And I pointed out the support for that.

5 There ís no reason for me to go behind the

6 word, change, and look at the legislative history.
7 And for the Governor to prevail, I have to

B do that.

9 But that viol-ates my oath of l-aw to fo1low

10 the 1aw about the rul-es of construction, and I
11 wonrt do that. And there's no reason to do that.
12 I'm not being stubborn about it. Irve

13 considered the Governor's position, as I should.

14 I find absolutely no basis in the law to

15 support it.

16 I do understand why he wants it to be that

1-1 hray. I do understand where his heart is and where

18 his i-ntent is.

19 Thatrs polítics. That's not the law.

20 And the law is the way we define the way

21- we deal with one another, not -- it shouldn't be

22 used for political- advanLage in that way.

23 So my position is that with regard to the

24 status quo aspect of this, I think it's cynical- --
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1 most of you know my background and where I have

2 worked before and what f have experienced.

3 I think it's cynical for one to induce

4 harm and say that people who have been harmed

5 should stay in that position because thatrs the

6 status quo.

7 The Governor violated the Constitution.

B He had no right to do that, despite his benevol-ent

9 intent.

10 He canrt induce harm and then rely upon

11 the harm he induced to say: Thatts the status quo

I2 and we should stay in the darkness.

The whole idea is, in a civilized society,

and especially in a Court of Equity, is to move

towards the light al^Iay from harm.

The harm caused by the Governor is not the

status quo. Itts the opposite of the status quo.

Irm not going to let that -- there's no

reason to let that go on.

That's why I said immediate. That's why I

used that word, much like the Constitution.

When I said, immediate, I rneant what I

said and I say what I mean. fmmediate means nor^I .

Vüith regard to the argument that it could

13

I4

15

I6

L'7

l_8

19

20

2T

22

23

24
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1 be stopped and there are still some legislators who

have not received their check, I think it would be

wrong to distinguish and discern between

legisJ-ators who have received money through

el-ectronic transfer and those who have not.

2

3

4

5

6

1

B

Therets no reason to distinguish between

even be a violation -- anotherthem. That might

9

constitutional violation of some sort.

Mr. Stratton has told me and, of course,

Irve seen the comments of our Comptroller sayíng

that these payments have gone out.

She has begun to follow this Court's

order. And she deserves al-I of the commendation

this Court can give her for doing so.

lüe after all, as I said -- and I

repeat -- u/e are a system of laws and I commend her

for following the law as this Court has said it.

So -- which is my job.

So the status quo is that the law shoul-d

be upheld, and the law says, per the Constitution,

that these folks should be paid and should have

been paid and should be paid their prior checks and

their check in October and forever thereafter

within this term unl-ess a different court finds

10

11

T2

13

1-4

1_5

t6

I7

18

T9

20

27

aa

aa

24
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1

2

3

4

5

6

1

I

that Irm wrong.

So until that happens and unless that

happens, with all respect to the Governor and to

the folks who have represented him wel-l-, the

emergency motion is denied.

MR. PFLAUM: Judge, if I may, we have

as Mr. Stratt.on has advísed us, the electroníc

payments for October will- be processed as of

3 : 00 o'clock t.his afternoon.

THE COURT: They are to go forward.

MR. PFLAUM: Okay. I was just f was

simply going to ask for a stay until the

Appellate Court can rule on a motion to stay so

that the additional proceedings, which wiII take

place in this case, can occur in a more orderly

fashion than would otherwise be necessary in the

absence of any kind of stay.

THE COURT: The orderly fashion for this

case to proceed is for the parties and

Comptroller Topinka to fol-l-ow this Courtrs order.

9

10

11

72

13

14

15

I6

T1

1B

L9

20

2I I wilf expect her to do so,

the checks for October go out as of

today. Unl-ess and until there is a

a higher court, she's to do so.

meaning that

3:00 o'cIock¿¿

23 stay imposed by

24
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1 Is that clear, Mr. Stratton?

MR. STRATTON: Thatrs very clear.

THE COURT: fs that clear to you?

MR. PFLAUM: I understand your Honor's

ruling and respect it. Thank you.

THE COURT: And I thank al-l- of you. I

don't know if I'I1 ever see you again but -- or any

of you, but my complíments to the way you've all

argued your position. Congratul-ations on that.

MR. PFLAUM: Thank you.

MR. PRENDERGAST: Thank you.

MR. KASPER: Thank you.

MR. FORDE: Thank you.

(lVhereupon, the hearing was

concl-uded at the hour of

11:03 a.m.)
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3
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6

1

B
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1 STATE OF ]LLINOIS )

2

3

)SS

COUNTYOFCOOK )

4

5

6

1

B

9

I, CAROLE ANN BARTKOVüICZ, Certified

Shorthand Reporter doing business in the City of

Chicago, County of Cook, and State of IJ-J-inois,

state that I reported in machine shorthand the

evidence presented at the hearing in the

above-captioned matter on Septenber 27 , 20L3, and

that the foregoing is a true and correct transcript

of my shorthand notes so taken as aforesaid, and

contains aII the evidence presented at said hearing

to the best of my knowledge and ability.

10

11

1,2

13

L4

15

1,6

r'7

18

19
Carole Ann Bartkowicz
CSR License No. 084-000921

20

2I

22

24
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