
Case No.________ 

IN THE 
SUPREME COURT OF ILLINOIS 

 
PEOPLE OF THE STATE OF ILLINOIS    ) Petition for Leave to Appeal  
           ) From the Appellate Court, 
 Plaintiff-Respondent,       )  Third District, Nos. 3-13-0157 
           )    
           )  

v.        )  On Appeal from the 12th 
     )       Judicial Circuit of Will County 

DREW PETERSON,                 )  Trial Court Nos. 09 CF 1048 
         )          

Defendant-Petitioner                   )          
           ) Honorable Edward Burmilla, Jr. 
   

PETITION FOR LEAVE TO APPEAL 

 

 
STEVEN A. GREENBERG 
ADAM M. ALTMAN 
ANDREW GABLE 
STEVEN A. GREENBERG & ASSOCIATES, LTD. 
53 W. Jackson Blvd., Suite 1260 
Chicago, Illinois 60604 
(312) 879-9500 
greenberglaw@icloud.com 

HAROLD J. KRENT 
IIT CHICAGO-KENT COLLEGE OF LAW 
565 West Adams Street 
Chicago, IL 60661 
(312) 906-5010 
hkrent@kentlaw.iit.edu 
 
Counsel for Defendant-Petitioner 

 

 

ORAL ARGUMENT REQUESTED  

 

I2F SUBMITTED - 1799916487 - GREENIE123 - 01/20/2016 02:53:01 PM

No.120331

02/02/2016

 DOCUMENT ACCEPTED ON: 02/02/2016 12:37:04 PM

120331



	
	

2	

TABLE OF CONTENTS 
 
 

Prayer for Leave to Appeal…………………………………………………………………4 
 
Statement of Jurisdiction…………………………………………………………………....4 
 
Points Relied Upon………………………………………………………………………....4 
 
Facts………………………………………………………………………………………..6 
 
Argument in Support……………………………………………………………………...12 
 
Conclusion………………………………………………………………………………...38 

 
TABLE OF CITATIONS 

 
Cases 

 
People v. Gacy, 125 Ill. 2d 117,135 (1988).……………………………………………...5, 26 

People v. Peterson, 2012 IL App (3d) 100514-B…………………………………………..10 

2015 Ill. App. LEXIS 854, ¶204…………………………………………………………...14 

People v. Johnson, 208 Ill.2d 118, 140-41 (2003)………………………………………….15 

People v. Tenner, 206 Ill. 2d 381, 395 (Ill. 2002)…………………………………………..16 

Giles v. California, 554 U.S. 353 (2008)…………………………………………………....17 

People v. Aiden, 2014 WL 4930703 *1, at *5 (Mich. App. Oct. 2, 2014)..…………………18 

Jensen v. Schwochert, 2013 WL 6708767 *1, *8 (E.D. Wis. Dec. 18, 2013)……………….19 

Jensen v. Clements, 2015 U.S. App. LEXIS 15942 (7th Cir. Sept. 8, 2015)………………...19 

People v. Walker, 519 N.E.2d 890, 893 (Ill. 1988)…………………………………………21 

People v. Wells, 380 Ill. 347, 354, 44 N.E.2d 32 (1942)……………………………………21 

People v. Rolfingsmeyer, 101 Ill. 2d 137, 140 (1984)………………………………………21 

Hoem v. Zia, 239 Ill. App. 3d 601, 611-612 (4th Dist. 1992)…………….………………...22 

United States v. Skoczen, 405 F.3d 537, 548 (7th Cir. Ill. 2005)…………………………….24 

People v. Lindgren, 79 Ill. 2d 129, 140 (1980)……………………………………………..25 

 

I2F SUBMITTED - 1799916487 - GREENIE123 - 01/20/2016 02:53:01 PM  DOCUMENT ACCEPTED ON: 02/02/2016 12:37:04 PM

120331



	
	

3	

People v. Hernandez, 231 Ill. 2d 134, 142 (2008)………………………………………….27 

People v. Banks, 121 Ill. 2d 36 (1987)……………………………………………………..27 

People v. Coslet, 67 Ill. 2d 127 (1977)……………………………………………………..27 

Strickland v. Washington, 466 U.S. 668, 688 (1994)……………………………………….30 

People v. Haynes, 192 Ill. 2d 437, 472–73 (2000)………………………………………….31 

People v. Faulkner, 292 Ill. App. 3d 391, 394 (5th Dist. 1997).……………………………31 

People v. Salgado, 200 Ill. App. 3d 550 (1st Dist. 1990)…………………………………...32 

People v. Baines, 399 Ill. App. 3d 881 (1st Dist. 2010).……………………………………33 

Stoia v. United States, 109 F.3d 392 (7th Cir. 1997)……………………………………….34 

Exline v. Exline, 277 Ill. App. 3d 10 (2nd Dist. 1995)………………………………………35 

Ctr. Partners, Ltd. v. Growth Head GP, LLC, 2012 IL 113107, 981 N.E.2d 345, 355……..36 

Parkinson v. Central DuPage Hospital, 105 Ill App 3d 850 (1st. Dist. 1982)……………….36 

United States v. White, 743 F.2d 488, 494 (7th Cir. 1984)…………………………………36 

Statutes and Rules 
 

Illinois Supreme Court Rule 315……………….…………………………………………...4 

Illinois Rule of Evidence 404(c)…………………………………………………………….5 

Illinois Forfeiture-by-Wrongdoing statute, 725 ILCS 5/115-10.6…………………………...9 

725 ILCS 5/115-10.………………………………………………………………………...9 

Illinois' Rules of Professional Responsibility 1.7 and 1.8…………………………………..11 

Rule 604(a)(1)……………………………………………………………………………..15 

Article VI, Section 6………………………………………………………………………15 

Illinois Rule of Evidence 404(b)…………………………………………………………...23 

 

  

I2F SUBMITTED - 1799916487 - GREENIE123 - 01/20/2016 02:53:01 PM  DOCUMENT ACCEPTED ON: 02/02/2016 12:37:04 PM

120331



	
	

4	

PRAYER FOR LEAVE TO APPEAL 

 Pursuant to Illinois Supreme Court Rule 315 defendant respectfully 

requests this Court to grant leave to appeal from the November 12, 2015 

decision of the Illinois Appellate Court, Third District, affirming defendant's 

conviction. 

STATEMENT OF JURISDICTION 

 Illinois Supreme Court Rule 315 confers jurisdiction upon this Court. The 

appellate court issued its decision on November 12, 2015 and denied defendant's 

Petition for Rehearing on December 16, 2015. 

POINTS RELIED UPON  

1. Forfeiture by wrongdoing requires that the defendant acted with the 

specific purpose of preventing testimony. The trial court did not make this 

finding, instead ruling that the doctrine applies whenever someone is a potential 

witness, regardless of the defendant’s purpose. This ruling is at odds with the 

United States Supreme Court, the Seventh Circuit Court of Appeals, and courts of 

sister States.  The appellate court below ignored this Court's law of the case 

precedent and refused to address the erroneous application of the forfeiture by 

wrongdoing doctrine. Most of the statements introduced by the prosecution at 

trial were included in the trial court's original ruling and therefore were never 

considered during the interlocutory appeal.  
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2. Illinois Rule of Evidence 404(c) requires the prosecution to provide pre-

trial notice of its intent to introduce bad act evidence. Here the prosecution did 

not provide any pre-trial notice, meaning that good cause for the lack of notice 

had to be demonstrated before the evidence could be admitted. The appellate 

court deemed  attorney neglect to be "good cause."  This holding is the first time 

attorney neglect has ever been found to be “good cause,” and effectively makes 

the notice requirement meaningless. 

3. Peterson was denied effective assistance of counsel in two respects-1) his 

lead counsel entered into a media rights deal that created a per se conflict. The 

appellate court, disagreeing with the suggestion of a per se conflict made by this 

Court in People v. Gacy, 125 Ill. 2d 117,135 (1988), felt constrained and only 

able to find a per se conflict under the three common fact patterns:  a 

contemporaneous association with the victim, prosecution or entity assisting the 

prosecution; when there is simultaneous representation of a prosecution witness; 

or when defense counsel was formerly involved in the prosecution; and 2) at trial 

when defense counsel called attorney Harry Smith as a witness, so that he could 

testify to a conversation he had with Stacy Peterson to the effect that she knew 

the defendant had committed the murder for which he was on trial. The trial 

court had prohibited the prosecution from introducing the conversation because 

it was privileged.  
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FACTS 

Sometime between February 28 and March 1, 2004, Kathleen Savio died. 

Her body was found on Monday March 1, in the bathtub of her master bedroom 

(R.6996). Drew Peterson, whom witnesses described as visibly shaken, 

summoned authorities to the scene. (R.7058). The Illinois State Police (“ISP”) did 

not find any signs of foul play or trauma, so they considered the case a death 

investigation. (R.7559).   

 On March 2, Bryan Mitchell, M.D., conducted Savio's autopsy, and he 

opined that Savio's death was an accident. (R.7677). He noted no major signs of 

trauma. (R.8843). Dr. Mitchell, who passed away before the trial, concluded 

Savio had drowned in the tub.  

 On March 3, ISP investigators Collins and Falat interviewed Stacy 

Peterson.  Drew Peterson sat in on the interview to support his "nervous and 

shaken" wife. (R. 7825-7832). Stacy offered no information that inculpated her 

husband in Savio's death. (Id.). On March 9 and 10, Kristin Anderson - Savio's 

former tenant - called the ISP. Anderson related that Savio had told her that 

Drew Peterson once broke into her home and held a knife to her throat. She 

claimed that Savio slept with a knife under her bed for the purpose of protecting 

herself. (R. at 7999 - 8000).  No such knife was located. 

 The Will County Coroner conducted an inquest to determine Savio's 

manner of death. Susan Doman - Savio's sister - testified at the inquest about 

allegations of wrongdoing by Peterson, which Savio had made known to other 

people, including Anna Doman, Bolingbrook police Lt. Kernc, Mary Sue Parks, 
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and Kristin Anderson. (R.8438-42). Still, the inquest jury ruled Savio's manner of 

death as accidental. The investigators provided their reports to the Will County 

State's Attorney's Office (“WCSAO”). The WCSAO agreeing with the investigators 

that the death was accidental closed the file. (R. at 7849). After this, the matter 

went dormant.  

 On August 30, 2007, Stacy called Reverend Neil Schori and the two 

arranged to meet the next day at a Starbucks in Bolingbrook (Schori had 

provided counseling to Drew and Stacy the year before). When Schori saw Stacy 

she appeared nervous, withdrawn physically, and crying. Stacy told Schori about 

an evening when Stacy and Peterson went to sleep together, but she awoke in 

the middle of the night and Peterson was gone. Stacy checked the house for 

Peterson but could not find him, and he did not answer when she called. Later, 

during the early morning hours, Stacy saw Peterson standing by the washer and 

dryer, dressed in all black. Peterson had a duffle bag in his hand, and emptied 

the contents into the washing machine. Stacy identified the contents of the bag 

as women's clothing that she did not own. (R.1000-06). Peterson told Stacy that 

the police would be coming to speak with her, so he told her what to say. Stacy 

told Schori that she lied on Peterson's behalf when speaking with police. Stacy 

also told Schori that Peterson, who at one point was an Army Military Policeman 

at the White House, "killed all his men" while in the Army. (R.10015-10019).  

The conversation lasted about an hour-and-a-half. Schori thought that 

Stacy may have been lying, and thus he did not in any way follow-up on her 
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statements. (R.10025; 10029). Moreover, Schori did not refer Stacy to any 

shelter where she might seek refuge or help.  

On October 24, 2007, Stacy called Attorney Harry Smith because she 

wanted to retain him as a divorce attorney. Stacy asked Smith whether they 

could use accusations of Peterson's involvement in Savio's death, to Stacy’s 

benefit in the divorce case against Peterson. (R. 10771-76).  

 Several days later, Stacy's sister reported her missing. Stacy's absence 

generated enormous and immediate media interest. Peterson sought legal 

counsel. In November, 2007, he retained Attorney Joel Brodsky to represent him. 

(R.11551). Brodsky did not advise Peterson to remain silent, or to assist the 

police. Instead, he had Peterson sign a joint-publicity agreement in which 

Brodsky was to receive 85% of the proceeds, and advised a slew of public 

appearances. (R.11475). Some of these interviews that Peterson provided were 

offered by the prosecution at trial. 

 Will County convened a special grand jury to investigate Stacy's 

disappearance and Savio's death. The Coroner's Office contacted Larry William 

Blum, M.D., to review Dr. Mitchell's autopsy report on Savio. (R. at 8837). On 

November 13, 2007, he proceeded with a second autopsy by exhuming Savio 

and opening her casket. Dr. Blum found "a lot of water in the casket ... and 

marked deterioration of the tissues of [Savio's] body." (R. at 8862-8863).  He 

took X-rays that were "largely unremarkable,” noted deep bruising over the left 

lower quadrant of Savio's body, and  bruising on the left breast. He found no 

evidence of hemorrhage in Savio's neck or back. Dr. Blum reviewed the 
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toxicology report and concluded Savio had no drugs in her system at the time of 

death. Nonetheless, based on the entirety of his findings, Dr. Blum eventually 

ruled Savio's manner of death homicide. (R.8664-87).  

On May 7, 2009, the grand jury indicted Peterson for first-degree murder.  

Between January 19, 2010 and February 19, 2010 the Will County Circuit Court 

held a preliminary hearing (the "hearsay hearing") pursuant to the State's Motion 

to Admit Certain Hearsay Statements in accordance with Illinois’ Forfeiture-by-

Wrongdoing (“FBW”) statute, 725 ILCS 5/115-10.6 The Honorable Judge 

Stephen White made the required factual and legal determinations:  

• The State proved by a preponderance of the evidence that Peterson killed 
Savio and Peterson did so to cause Savio’s unavailability at proceedings 
against Peterson; 
 

• A letter from Savio dated November 14, 2002, a written statement from 
Savio concerning the July 5th, 2002 incident, statements made to Anna 
Doman and Mary Parks were all reliable; 
 

• Admission of that evidence would serve the interests of justice; 
 

• Any remaining statements that other people attributed to Savio were 
unreliable, and their admission at trial would not further the interests of 
justice; 
 

• A conversation between Neil Schori and Stacy was reliable, and admission 
of that evidence would serve the interests of justice; 
 

• Any remaining statements that other people attributed to Stacy were 
unreliable, and their admission at trial would not further the interests of 
justice; and 
 

• 725 ILCS 5/115-10 supplanted the Common Law Doctrine of FBW. 
 

Although the prosecution had lobbied for enactment of a statute (725 

ILCS 5/115-10, so called “Drew’s Law”) to assist its cause in this case, it filed an 
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interlocutory appeal of Judge White's ruling, arguing that all of the offered 

statements were admissible under common law FBW. The Third District Appellate 

Court agreed that Drew’s law did not supplant the common law doctrine. People 

v. Peterson, 2012 IL App (3d) 100514-B. 

 After the interlocutory appeal, but before trial, the defense successfully 

argued that Smith's testimony violated Savio and Stacy's attorney-client privilege. 

The attorney was duty-bound to raise the privilege and thus any testimony from 

Smith was not admissible. (R.5563-72). 

 At trial, the prosecution presented more than 30 witnesses, including 

Anna Doman,* Susan Doman,* Troopers Deel, Falat and Collins, Steve Maniaci, 

Jeff Pachter,* Schori,* Anderson,* Parks,* Dr. Blum, Dr. Case, Dr. Neri, and Dr. 

Motiani. The prosecution never presented physical evidence linking Peterson to 

Savio's death, nor did it present any witness who placed Peterson at the Savio 

home between February 28, 2004, and the evening of March 1, 2004. The 

defense presented several witnesses, including a handful of police officers, 

Peterson's son, Thomas Peterson, and Attorney Smith.  

 Arguing that Peterson drowned Savio, the prosecution relied heavily upon 

the FBW testimony, and the defense testimony from attorney Smith. After six 

weeks of trial, the jurors returned a guilty verdict on September 6, 2012.    

 At a post-trial evidentiary hearing, Peterson's new defense team 

presented several witnesses. Reem Odeh, Brodsky's former partner, verified the 

media contract executed among Brodsky, Peterson, and Selig Multimedia.  Odeh 

also verified the existence of a contract that Brodsky executed with Screaming 
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Flea Productions, regarding the case. In addition, Odeh testified that Brodsky 

had physically attacked her when she had discovered the contracts at their 

office, and that Brodsky had again threatened her outside of the courtroom prior 

to her testimony. (R. 11151-56).  

 John Marshall Law School Professor Clifford Scott Rudnick opined that 

Brodsky's execution of the agreements "raised ethical concerns" and were 

violations of Illinois' Rules of Professional Responsibility 1.7 and 1.8. Rudnick felt 

that Brodsky's contracts gave rise to a per se conflict of interest. (R.11584).  

Furthermore, retired Judge Daniel Locallo opined that the decision to call 

Attorney Smith was "not reasonable trial strategy." (R.11674).  

 The court denied Peterson's post-trial motion from the bench, but in so 

doing, made the following observations about Brodsky: 

It was clear to the court from the very beginning that Mr. Brodsky 
was out of his depth. It was clear to me from the very beginning he 
didn't possess the lawyerly skills that were necessary to undertake 
this matter on his own ... Mr. Brodsky was clearly at a different 
spectrum of lawyerly skills than the other attorneys that were in 
this case. (R.11833). 
 

 The court sentenced Peterson to 38 years’ imprisonment (R.11908). After 

sentencing, Brodsky conducted a number of television interviews revealing 

privileged information about Peterson's case. New counsel brought forth a 

motion asking that the court impose a gag order on Brodsky. While it declined to 

take such a measure, the court directly addressed Brodsky's conduct: 

In 37 years almost now of being a prosecutor, an attorney in 
private practice, and a judge, I've never seen an attorney comport 
himself in the fashion that Mr. Brodsky did of going on television 
and willingly speaking about his conversations with his client . . . 
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the client's impressions about why witness [sic] were called, threats 
that were made, innuendo about the affect of a client's testimony 
on a trial, things of that nature . . . And I can't - I wish I could 
think of a word beyond shocked that I could apply to Mr. Brodsky's 
appearance on television in this case. I think it makes the 
comments that I made in the ruling on the post-trial motion about 
his abilities even more magnified. (R. at 11923). 
 

 Peterson timely appealed, and on November 12, 2015, the appellate court 

affirmed the conviction. The court refused, on law-of-the-case grounds, to 

consider Peterson’s challenge to the FBW determinations. Furthermore, the court 

denied, on the merits, Peterson’s challenges to other crimes evidence and 

ineffective assistance of counsel. The court also failed to address defendant’s 

challenge to the introduction of privileged information.  Peterson timely moved 

for rehearing, which petition the court rejected in December 16, 2015. 

 

 

 

ARGUMENT IN SUPPORT 

I.  FORFEITURE BY WRONGDOING 

This Court should grant this petition to review the fundamental evidentiary 

mistakes flowing from the trial court’s reliance on the forfeiture-by-wrongdoing 

doctrine because: 1) the appellate court’s refusal to consider defendant’s appeal 

was inconsistent with this Court’s law-of-the-case precedent, and therefore the 

most important aspects of the trial court’s evidentiary ruling have never been 
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tested on appeal; 2) the trial court’s misapplication of the doctrine violated 

defendant’s right to a fair trial and threatens to undermine defendants’ rights in 

subsequent cases; and 3) the appellate court in its first decision violated this 

Court’s separation of powers doctrine in holding that the common law applied 

instead of the statutory forfeiture-by-wrongdoing doctrine. 

A. The Appellate Court Misapplied this Court’s Law-of-the-Case 
Precedent. 

In upholding Peterson’s conviction, the appellate court declined to rule on 

one of Peterson’s pivotal contentions on appeal, namely that the prosecution’s 

introduction of numerous hearsay statements, from Kathleen Savio and Stacy 

Peterson, violated Illinois rules of evidence, undercut his right to confrontation, 

and deprived him of a fair trial.  Statements that the court admitted pursuant to 

the forfeiture-by-wrongdoing doctrine were unquestionably essential to the 

prosecution's case. By way of example, during closing argument, on more than 

ten separate occasions, the prosecution cited one or more of Kathleen's 

statements to others, as evidence of guilt. These statements included Kathleen 

telling people that Drew was going to kill her, that Drew taunted her “why don't 

you just die,” that he threatened her that she was not going to make it to the 

divorce settlement, and that he warned her that he could kill her and make it 

look like an accident. For each of these statements, a third-party testified that 

Kathleen relayed them to the witness before her death. The court admitted these 

statements under the forfeiture-by-wrongdoing doctrine, and the prosecution 

repeated them for the jury as it concluded its closing summation. The court also 
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erroneously admitted Stacy’s statements to Pastor Schori and attorney Harry 

Smith, both of which the prosecution stressed during closing argument. 

Despite the profound role that the hearsay statements played at trial, the 

appellate court refused to address defendant’s challenge to the trial court’s 

rulings on the hearsay evidence. In a sua sponte ruling, the court stated that the 

law-of-the-case doctrine barred it from reviewing the hearsay issues. The court 

reasoned that the forfeiture-by-wrongdoing “issue was definitively decided in the 

previous appeal in this case . . . Our decision in that regard now stands as the 

law of the case . . . the statements were admissible under the FBWD doctrine.”  

2015 Ill. App. LEXIS 854, ¶204.  Because the appellate court misapplied the law-

of-the-case doctrine, as articulated by this Court, review is warranted. 

 As an initial matter, the appellate court’s decision overlooks the fact that 

it addressed a very different question when deciding the interlocutory appeal. 

namely whether the common law rule on forfeiture-by-wrongdoing, or the 

subsequently enacted Illinois statute, governed the issue. The prosecution 

appealed before trial because it wished to shed its burden of demonstrating that 

the hearsay statements were reliable, as required under the statute. The 

appellate court held that the common law rule governed, and thus the 

prosecution would not have to show reliability of the statements, and it 

remanded the case accordingly.  

In holding that the common law, as opposed to the statutory rule on 

forfeiture- by-wronging governed – which defendant contests infra – the 

appellate court was considering the prosecution’s appeal, not that of defendant. 

I2F SUBMITTED - 1799916487 - GREENIE123 - 01/20/2016 02:53:01 PM  DOCUMENT ACCEPTED ON: 02/02/2016 12:37:04 PM

120331



	
	

15	

The first appeal, therefore, could not have resolved the propriety of the trial 

court’s decision to admit the six hearsay statements into evidence pursuant to 

the forfeiture-by-wrongdoing doctrine because the issue (and those statements) 

was not on appeal. Although the appellate court stated in its first decision that 

the defendant acted “with the intent to make them unavailable as witnesses,” 

that off-hand statement cannot be transformed into the holding.   

In People v. Johnson, 208 Ill.2d 118, 140-41 (2003), this Court dealt 

squarely the question of when an appellate court has jurisdiction over contested 

hearsay statements. This Court reasoned that the appellate court was without 

jurisdiction, in an initial appeal, to consider the hearsay statements that the trial 

court already had permitted to be introduced at trial:   

The “case on review” mentioned in article VI, section 6, is defined 
by our Rule 604(a)(1). That rule, in turn, limits the “case on 
review” to the evidence actually suppressed by the circuit court. In 
other words, under article VI, section 6, the appellate court obtains 
original jurisdiction over the evidence suppressed by the circuit 
court when the State files an appeal. The appellate court does not, 
however, obtain jurisdiction over evidence that was not suppressed 
by the circuit court. Such evidence is simply not part of the case 
which may be reviewed pursuant to Rule 604(a)(1)….Principles of 
judicial economy may not trump the jurisdictional barrier erected by 
Rule 604(a)(1) in this case. 

 

Johnson reveals that the court below lacked jurisdiction to determine the 

admissibility of the hearsay statements that the trial court had ruled admissible. 

Those statements were not then at issue. 

The original trial court order admitting statements under the forfeiture 

statute included almost all of those introduced at trial:  the letter Kathleen wrote 
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to the Will County State’s Attorney’s Office describing how Drew had broken into 

her house and threatened her; a second handwritten statement she wrote 

describing the same incident; a statement to her sister that Drew was going to 

kill her and she would not make it to the divorce settlement, receive any part of 

his pension or her children; a statement to Mary Sue Parks describing how Drew 

broke into her residence, grabbed her by the throat and said “why don't you just 

die”; a statement to Mary Sue Parks that Drew could kill her and no one would 

know; and Stacy Peterson's statement to Neil Schori. These statements 

introduced at trial were not the subject of the State’s earlier interlocutory appeal 

because they had not been excluded.   

The appellate court’s law-of-the-case holding, therefore, simply cannot be 

reconciled with this Court’s decision in Johnson. Despite the dicta in the first 

appellate court decision, no appellate review has ever been afforded to consider 

the fundamental forfeiture-by-wrongdoing issues raised below. Specifically, no 

appellate court has considered whether the forfeiture-by-wrongdoing doctrine 

requires the prosecution to demonstrate that defendant made the victim 

unavailable to prevent specific testimony at a judicial proceeding, and whether 

the prosecution can even use the doctrine when a defendant is on trial for 

murdering the potential witness. The court below made no finding whatsoever – 

and the prosecution introduced scant evidence – as to what testimony defendant 

sought to prevent. See  infra. As this Court stressed in People v. Tenner, 206 Ill. 

2d 381, 395 (Ill. 2002), the law-of-the-case doctrine prevents “a defendant from 
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taking ‘two bites out of the same appellate apple.’’’  Defendant has yet to get his 

first bite, and accordingly, this Court should grant his petition for review. 

B. The Trial Court’s Application of the Forfeiture-by-Wrongdoing 
Doctrine Contravened U.S. Supreme Court Precedent and 
Precedent from Other Jurisdictions. 
 

 The legal issue that the appellate court avoided is of critical importance. 

The trial court allowed the contested hearsay statements without finding, or 

even explaining what testimony the defendant allegedly tried to avoid. The 

prosecution never introduced probative evidence to show why defendant would 

have wanted to avoid Kathleen Savio’s testimony at their pending property 

settlement proceeding. Savio had already been deposed at the time of her death 

and had already been granted a divorce. The property settlement was the only 

outstanding issue.  Nothing in the record suggests what additional information 

she would have offered. Rather, the State claimed that Peterson wanted to avoid 

the asset division itself, not Savio’s testimony. In the absence of the defendant’s 

intent to avoid the declarant’s testimony, the very rationale for the forfeiture-by- 

wrongdoing doctrine collapses. In Giles v. California, the United States Supreme 

Court rejected the notion that forfeiture-by-wrongdoing could apply to a situation 

where the prosecution failed to prove the defendant’s intent to procure the 

witness’s unavailability. 554 U.S. 353 (2008). The Court explained that an 

intentional criminal act, such as murder, is itself insufficient to invoke forfeiture-

by-wrongdoing absent a showing that the defendant’s conduct was specifically 

“designed” to prevent the victim’s testimony. Id. at 361. If the motive was 
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anything other than preventing specific testimony, such as jealousy, financial 

gain, unhappiness or even cruelty, forfeiture-by-wrongdoing is unwarranted. 

Here, the prosecution argued that Peterson may not have wished to divide his 

and Savio’s assets.1 That does not, however, show that Peterson’s motive was to 

keep Savio from testifying at any proceeding. Forfeiture-by-wrongdoing does not 

apply to every litigant. The prosecution’s theory that it can be applied merely 

when the defendant has acted purposefully in ending a life, would swallow the 

forfeiture-by-wrongdoing exception to permit hearsay routinely in murder trials.2 

 Just as the Supreme Court held in Giles, courts in neighboring states have 

recently cautioned against the very mistake that the trial court made here. For 

instance, in People v. Aiden, 2014 WL 4930703 *1, at *5 (Mich. App. Oct. 2, 

2014), the Michigan Court of Appeals examined the forfeiture-by-wrongdoing 

doctrine in an analogous context.  In Aiden, the prosecution accused the 

defendant of burglarizing a car dealership and killing an individual who surprised 

the defendant during his commission of the crime, and could have been a 

witness in any potential trial against the defendant.  Id. The court was not 

satisfied that there was enough evidence to infer that the defendant killed the 

victim to prevent his future testimony. Id. The court held that testimony of the 
																																																													
1	As the prosecution stressed in introducing hearsay from Kathleen’s sister 
recounting their prior conversation:  “Drew said he’s going to kill me and I would 
not make it to the divorce settlement.  I will never get his pension or my 
children.”  No testimony is even alluded to. 
 
2 The only testimony suggesting that defendant acted to prevent Stacy Peterson 
from testifying at a trial for the murder of Kathleen Savio came from attorney 
Harry Smith, and that testimony should have been barred as privileged, Ill. R. 
Evid. 104, as the trial court in fact later determined.  
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victim should not have been used in the defendant’s murder trial because “the 

judge should not be allowed to find defendant guilty . . . of murdering the to-be-

witness before the jury finds defendant guilty or not.”3 Id.   

Similarly, in Jensen v. Schwochert, 2013 WL 6708767 *1, *8 (E.D. Wis. Dec. 

18, 2013), the federal district court granted a habeas corpus petition based on 

similar reasoning. Prior to Giles, the Wisconsin Supreme Court had decided, like 

the trial court erroneously decided here, that if a defendant caused the absence 

of a witness for any reason, the forfeiture- by-wrongdoing doctrine would apply. 

After Giles, the Wisconsin appellate court found that only a specific purpose to 

prevent testimony would trigger forfeiture-by-wrongdoing. However, the court 

determined that the trial court’s error was not given the facts of the case. The 

federal court agreed with the Wisconsin court that Giles mandated that the 

prosecution prove a specific purpose to prevent testimony, and found the trial 

court’s error prejudicial. The Seventh Circuit Court of Appeals, in Jensen v. 

Clements, 2015 U.S. App. LEXIS 15942 (7th Cir. Sept. 8, 2015), affirmed the 

district court’s decision above, holding both that the forfeiture-by-wrongdoing 

doctrine was inapplicable and that use of the doctrine at trial was reversible 

error. Of particular relevance here, the court reiterated language from Giles that 

forfeiture-by-wrongdoing “applies only if the defendant has in mind the particular 

purpose of making the witness unavailable,” to testify. 554 U.S. at 359. In 

Jensen, the fact that the accused may have wished to “avoid a messy divorce” 
																																																													
3 The court concluded, however, that the erroneous admission of the statements 
in violation of the defendant’s constitutional rights was not outcome-
determinative and affirmed the conviction. 

I2F SUBMITTED - 1799916487 - GREENIE123 - 01/20/2016 02:53:01 PM  DOCUMENT ACCEPTED ON: 02/02/2016 12:37:04 PM

120331



	
	

20	

was not directly relevant. The Seventh Circuit stressed the harm from introducing 

such accusatory statements: “[t]hat the jury improperly heard [the victim’s] 

voice from the grave in the way it did means there is no doubt that [defendant]’s 

rights under the federal Confrontation Clause were violated.”  The court also 

stressed that “[t]he prosecution’s choice to end its closing arguments with the 

[hearsay] reflects its importance in the prosecution’s case. . . No other piece of 

evidence had the emotional and dramatic impact as did this ‘letter from the 

grave.’”  In both Aiden and Jensen, the courts held that forfeiture-by-wrongdoing 

does not apply unless the prosecution first identifies the testimony that the 

defendant was trying to avoid. This Court should review this case to determine 

whether Illinois law requires courts to follow that same logic from Aiden and 

Jensen before admitting the unconfronted hearsay of a witness’s voice from the 

grave. 

C. The Appellate Court’s Decisions Departed from This Court’s 
Separation of Powers Jurisprudence.  
 

 Review is further warranted in light of the appellate court’s determination 

in the first appeal that the common law rule on forfeiture-by-wrongdoing trumps 

the statute that the General Assembly passed, which, ironically, was championed 

by the State’s Attorney in this case.4 The General Assembly’s version, unlike that 

at common law, requires that the court first assess the reliability of a proffered 

hearsay statement before admitting into evidence under the forfeiture-by-

wrongdoing doctrine.  Accordingly, the trial court excluded eight statements as 
																																																													
4 People v. Peterson, 2012 Ill. App. 3d, supra, at n.7. 
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unreliable. The prosecution then appealed, challenging the applicability of its 

own law, and arguing that it need not show that the hearsay statements in 

question bore any indicia of reliability. The appellate court agreed, and remanded 

the case for admission of even the statements that the trial court had found 

unreliable.5   

 The appellate court’s decision misstates this Court’s controlling separation 

of powers principles. Illinois Supreme Court rules and decisions take precedence 

over state legislation if they concern internal rules of housekeeping or docket 

management. However, this Court has instructed that courts must attempt to 

reconcile any conflict between state legislation embodying a public policy choice, 

and the court’s rules and decisions. People v. Walker, 519 N.E.2d 890, 893 (Ill. 

1988). Only if the legislation “directly and irreconcilably conflicts” with a Supreme 

Court rule will the rule take precedence. Id. Drew’s Law was a permissible 

exercise of legislative power reflecting public policy to protect the rights of 

defendants. Even as early as 1942, it was “well settled [by the Supreme Court] 

that the legislature of a State has the power to prescribe new and alter existing 

rules of evidence or to prescribe methods of proof.” People v. Wells, 380 Ill. 347, 

354, 44 N.E.2d 32 (1942). Moreover, the Illinois legislature has enacted many 

statutes affecting rules of evidence, which Illinois courts have upheld. See People 

v. Rolfingsmeyer, 101 Ill. 2d 137, 140 (1984) (collecting valid state legislation 

covering admissibility of business records, coroner's records, rape victims’ prior 

																																																													
5 At trial Peterson unsuccessfully argued that, with the judicial finding the 
evidence was unreliable, due process was offended by the admission. 
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sexual conduct, and defendant's payment of plaintiff's medical expenses); Hoem 

v. Zia, 239 Ill. App. 3d 601, 611-612 (4th Dist. 1992) (commenting on valid state 

legislation covering admissibility of evidence, including witness competency, prior 

identifications, and prior inconsistent statements). Because the Illinois forfeiture-

by-wrongdoing statute, which requires findings of reliability, does not intrude 

into the judiciary’s province, no separation of powers violation arises and the 

eight hearsay statements found unreliable by the trial court should have been 

excluded.  

 To be sure, the statute (§ g) also provides that “This Section in no way 

precludes or changes the application of the existing common law doctrine of 

forfeiture by wrongdoing.”   There is no dispute that the statute leaves the core 

of the common law rule untouched, and rather only clarifies proper procedures in 

order to protect defendants’ rights.  The court below stressed “the importance 

that the statute’s sponsors attached to this reliability requirement.”  2012 Il App. 

3d at n.7.  Otherwise, the statute would be a nullity if courts were to ignore the 

procedures established, such as requiring a specific finding that the defendant 

sought to avoid testimony in making a witness unavailable for a proceeding.  

This Court, as a consequence, should rectify the fundamental separation of 

powers error made below to prevent further departures from the General 

Assembly’s evidentiary determinations. 

II. THE TRIAL COURT’S REFUSAL TO ENFORCE RULE 404(B) SHOULD 
NOT HAVE BEEN SANCTIONED ON APPEAL 
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 As the appellate court recognized, Illinois Rule of Evidence 404(b) 

provides that the prosecution must provide notice of its intent to admit other 

crimes evidence prior to trial. But, the court below evidently found good cause to 

excuse the prosecution’s conceded failure to provide notice that it planned to 

introduce evidence that Peterson had solicited a hit man. Aside from the 

prosecution’s failure to provide the required notice, the court found no reason, 

let alone “good cause,” to allow the evidence, but it did so anyway. This is the 

first case of which defendant is aware, in which an appellate court has found 

“good cause” to excuse attorney neglect even after the parties had delivered 

opening statements and the prosecution had begun its case-in-chief.  

 This is not a case in which the other crimes evidence was only discovered 

after trial began, or only became relevant because of unexpected testimony 

during trial.  Tellingly, the trial court threatened to call a mistrial when the 

prosecution referred to the would-be hit man evidence in its opening statement. 

The court criticized the prosecution for failing to provide notice before trial, thus 

reassuring the defense that it need not structure subsequent cross-examinations 

on the likelihood that the court would allow the prosecution to present the other 

crimes evidence. Despite that reassurance, the court subsequently eviscerated 

the thrust of Rule 404(b)’s insistence that notice be given before trial. The 

appellate court found good cause existed to provide notice after the trial started 

merely because defendant had “a full 20 days after the defense was put on 
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notice of the State’s intent.” 2015 Ill. App. ¶211.6 But Rule 404(b) requires notice 

before trial for precisely this reason; a defendant needs notice of proffered other 

crimes evidence so that he may prepare to rebut entire facets of the case against 

him, not just the testimony of one witness. Likewise, the defendant must have 

notice before trial so that he can prepare his own case-in-chief around the 

evidence. See United States v. Skoczen, 405 F.3d 537, 548 (7th Cir. Ill. 2005): 

  The government argued, over the objection of Skoczen’s 
counsel, that Skoczen (and his lawyer) were aware of his 
flight and that the defense had been on notice that the 
government’s physical evidence of flight, Skoczen’s Florida 
driver’s license, was available for review at any time. Although 
Skoczen could hardly dispute this, he was not aware the 
government intended to use this evidence at trial. The point 
of the pretrial notice is to prevent undue prejudice and 
surprise by giving the defendant time to meet such a 
defense…[W]e agree with Skoczen that the government 
should have provided proper notice. 

 
 Although the court below did not mention “prejudice,” perhaps it believed 

that no prejudice existed because the defendant had five days in which to 

prepare after the trial court changed its mind to allow the evidence. But 

defendant did not merely rely on whether five days to prepare was sufficient. 

Rather, defendant pointed to the difficulty, after opening statements and initial 

cross-examination of other witnesses had been completed, of defending against 

the sensational evidence that defendant had tried to hire a hit man: “[w]e would 

																																																													
6 In reality, defendant only had five days’ notice of the trial court’s bizarre about 
face in allowing evidence it had already ruled inadmissible during the opening 
statement. Although the prosecution had filed a motion to introduce the evidence 
after the trial court’s admonition, defendant had no reason to believe that the 
trial court would change its ruling, which it made 15 days after nearly declaring a 
mistrial. 
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be so severely prejudiced [by introduction] of Pachter’s testimony] . . . it wasn’t 

prepared for, it wasn’t addressed in opening. We’d have to figure out who is 

going to handle the witness. We have to do an investigation . . .  We’d have to 

get all sorts of information.” (R.9196).   

 As this Court has noted in the past, improper admission of bad act 

evidence carries a high risk of prejudice and generally calls for a new trial. 

People v. Lindgren, 79 Ill. 2d 129, 140 (1980). Because no other court has ever 

found “good cause” to excuse a Rule 404(b) violation in this context, this Court 

should grant review to ensure the integrity of Rule 404.  

III. INEFFECTIVE ASSISTANCE OF COUNSEL 

A. Media Rights Deal (¶¶ 211-218) 

 The appellate court below acknowledged that defendant’s lead trial 

attorney, Joel Brodsky, had signed a media rights deal prior to trial. Afterward, 

he traveled on a media blitz, crossing the country as he presented Peterson for 

interviews. In some of the interviews, the questioning was critical, and Peterson’s 

answers were later used by the prosecution at trial.7 According to the 

agreement, Brodsky was to receive 85% of the revenues generated. He offered 

one news outlet an exclusive interview for $200,000. Brodsky also received 

compensation through hotel stays, meals, and spa treatments for he and his 

wife, cash and other benefits. (R. 11619-11637). 
																																																													
7 Clips from some of the interviews were used against Peterson during the 
State's case-in-chief. (R. 10176-77). The trial court characterized the majority of 
the interviews as "accusatory in nature” and conducted with an eye towards 
proving Peterson's guilt, asking rhetorically what lawyer would do this? (R. 5630-
40). 
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 The appellate court, however, denied the agreement created a per se 

conflict of interest. The court’s holding is in conflict with, and ignores this Court’s 

clear statement in People v. Gacy, 125 Ill. 2d 117, 135 (1988), equating conflicts 

arising from a media rights contract with those from multiple representation. Id. 

True, this Court then stated in Gacy that “the mere fact that the defendant's 

attorney was offered, and refused to accept, a contract for publication rights 

does not constitute a ‘tie’ sufficient to engender a per se conflict.” Id. at 136. 

But, in so doing, the Court clearly signaled that acceptance of a media contract 

would have resulted in a per se ineffective assistance of counsel claim, 

explaining:  

[T]he acquisition of financial rights creates a situation in which the 
attorney may well be forced to choose between his own pocketbook 
and the interests of his client. Vigorous advocacy of the client's 
interest may reduce the value of publication rights; 
conversely, ineffective advocacy may result in greater publicity and 
greater sales. In fact, it has been held that the acquisition of such 
book rights by a defendant's attorney constitutes a conflict of 
interest which may so prejudice the defendant as to mandate the 
reversal of a conviction. Id. at 135.   

 
 This Court should consider the case because the appellate court's holding 

that an agreement for publication rights and publicity, like the one in this case, 

does not give rise to a per se conflict of interest is inconsistent with Gacy. 

Brodsky’s acceptance of this media deal during representation deprived the 

defendant of his constitutional right to effective assistance of counsel.  

Concluding “the alleged conflict created by the media rights contract     . . 

. does not fall into one of the categories of per se conflicts established by our 

supreme court.” ¶217, the court wrote that it was constrained by the three 
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categories of per se conflict most commonly cited: 1) when defense counsel has 

a prior or contemporaneous association with the victim, the prosecution or an 

entity assisting the prosecution; 2) when defense counsel contemporaneously 

represents a prosecution witness; and 3) when counsel was a prosecutor who 

had been personally involved in the prosecution of defendant. ¶216.   

But, in Illinois, per se conflicts are not as limited as the appellate court 

claims. Rather, “[a] per se conflict exists where certain facts about a defense 

attorney's status create, by themselves, the conflict of interest.” People v. 

Hernandez, 231 Ill. 2d 134, 142 (2008). The three categories simply reflect the 

common fact patterns that give rise to a per se conflict. For example, in People 

v. Banks, 121 Ill. 2d 36 (1987), the Court reviewed cases in which per se 

conflicts arose from defendant’s allegations that prior counsel in the same firm 

provided ineffective assistance of counsel due to incompetency. Id. at 40. An 

attorney cannot be counted on to prove his own colleague’s incompetence, 

particularly in light of the financial repercussions. Id. at 41. (noting that, in 

contrast, such financial repercussions do not arise in a public defender’s office).8 

Similarly, a per se conflict arises when an attorney’s financial stake is in tension 

with his client’s interests. People v. Coslet, 67 Ill. 2d 127 (1977) (attorney cannot 

represent defendant and also represent victim’s estate). Accordingly, this Court 

should consider the media rights issue so that it may provide clarity to the lower 

																																																													
8 Even in the public defender context, “a case-by-case inquiry should be 
conducted to determine whether any circumstances peculiar to the case indicate 
the presence of an actual conflict of interest.”  Id.  at 621. 
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courts and practitioners as to whether, as a matter of law, a per se conflict is 

limited to the traditional three bases or whether it is a case specific inquiry.   

In addition to finding that the media agreement here fell outside of the 

typical bases for a per se conflict, the appellate court also found Gacy inapposite 

because Peterson had signed the contract. ¶218. Pronouncing that it was a 

“strategy” to avoid an indictment (if so it was obviously a bad one; why talk to 

TV shows and not the prosecutor or police, and how do stunts such as “Win a 

Date With Drew” or selling photos aid that), the court below ignored that the 

media rights deal unquestionably violated the Rules of Professional 

Responsibility. Regardless of whether that conflict was a "strategy," the court 

should not have accepted it when there was no knowing and intelligent waiver of 

the conflict and where Brodsky never advised Peterson to obtain independent 

counsel to review the agreement. 

The court’s reasoning ignores that the Rules similarly prohibit an attorney 

from entering into a business transaction with a client, and here, doing so 

created a per se conflict. “Under our precedents such a showing would not be 

necessary, because we have held that the acquisition by an attorney of a 

financial stake in litigation directly adverse to that of his client is a per se conflict, 

which warrants reversal even in the absence of prejudice.” Gacy, 125 Ill. 2d at 

135 (citing People v. Washington 101 Ill. 2d 104 (1984); People v. Coslet 67 

Ill.2d 127 (1977); People v. Stoval 40 Ill.2d 109 (1968)); See also Walker v. 

Keane, 7 F. 3d 304 (2nd Cir. 1993) (contingency arrangement between counsel 

and criminal defendant gave rise to a per se conflict of interest). Review is also 
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warranted, therefore, to consider whether defendant’s knowledge of a media 

rights contract absolves the attorney of his duty to provide conflict-free counsel.  

 When a defendant’s lead attorney signs a media rights contract before 

trial, the risk of diluted or defective representation is too great. If Brodsky 

wanted to continue to travel, be seen on media outlets and give interviews, he 

had an incentive to make the case as interesting as possible, not as legally and 

tactically sound as possible. Thus, the mere existence of the contract between 

the client and attorney in this case created a per se conflict that requires no 

further showing of prejudice. Therefore, this Court should grant review to 

determine if, as this Court strongly suggested in Gacy, a media rights deal leads 

to a per se conflict of interest. 

B.  Defense Counsel’s Decision to Call Harry Smith as a Witness  

 The most damning evidence of this sensationalism that the media rights 

contract engendered, and a ringing reflection of ineffective assistance of counsel, 

was Brodsky’s decision to summon divorce attorney Harry Smith as a witness in 

the trial, during the defense case, to testify that Stacy knew how Drew had killed 

Savio. Smith testified that in October 2007 he received a phone call from Stacy 

Peterson who wanted to hire him to represent her in a divorce from defendant. 

Stacy wanted to know if she could obtain more money in a divorce if she told the 

police about how Peterson had killed Savio. She explained that Peterson was 

angry with her because he thought that she had told his son, Thomas, that he 

had killed his mother, and that Peterson was watching or tracking her. Stacy told 
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him that she had so much stuff on Peterson at the police department that he 

could not do anything to her. Smith cautioned Stacy that she could get in trouble 

for concealment of a homicide.  ¶¶160-61. 

Ignoring well-settled Illinois law holding that, when defense counsel 

brings forth incriminating evidence, they are ineffective, the court opined that, 

because the decision to call Smith was “strategy” the decision is unchallengeable. 

The court stated: 

First, defendant has failed to establish deficient performance. The 
decision of whether to call attorney Smith to testify was clearly a 
matter of trial strategy as defense counsel was seeking to discredit 
the impression of Stacy that Schori’s testimony had given to the jury. 
Id. at ¶224 
 

The court, however, did not consider whether the “strategy” was “objectively 

reasonable.” In other words, the court failed to measure Brodsky’s strategy 

through the framework that the United States Supreme Court laid out in 

Strickland v. Washington: “[p]erformance is deficient if it falls below an objective 

standard of reasonableness, which is defined in terms of prevailing professional 

norms.” 466 U.S. 668, 688 (1994).   The appellate court did not discuss or 

analyze whether the “decision” was “objectively reasonable.” Moreover, the court 

did not discuss any of the many cases that Peterson cited that found similar 

“strategic” decisions ineffective, or the fact that the State failed to cite a single 

case holding or even implying that a similar choice was “objectively reasonable.” 

Thus, the appellate court’s analysis of ineffective assistance of counsel creates a 

conflict with all courts’ Strickland decisions.    
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 “Strategic” is not the touchstone of ineffective assistance cases because 

all trial decisions of counsel are strategic in some sense. Rather, “a defendant 

must overcome the strong presumption that the challenged action or inaction of 

counsel was the product of sound trial strategy and not incompetence.” People v. 

Haynes, 192 Ill. 2d 437, 472–73 (2000) (quoting People v. Coleman, 183 Ill. 2d 

366, 397 (1998)). When defense counsel's strategy appears so objectively 

irrational and unreasonable that “no reasonably effective defense attorney, 

facing similar circumstances, would pursue such strateg[y],” the ineffective 

assistance claim overcomes the presumption that counsel’s strategy was sound. 

People v. Faulkner, 292 Ill. App. 3d 391, 394 (5th Dist. 1997). The appellate 

court never addressed whether the bizarre decision to call Smith as a witness fell 

below “an objective standard of reasonableness.” 

Brodsky summoned Smith to testify that, days before disappearing, 

Peterson’s wife contacted Smith, told him that Peterson had murdered Savio and 

asked whether that information could advantage her in future divorce 

proceedings. The testimony was not, as the appellate court wrote, duplicative of 

that given by Pastor Schori.9 Schori’s testimony had been that Stacy related to 

																																																													
9 Recognizing the evidence was independently damaging, the trial court 
commented "I will say that it's unusual that the State responds that the 
information of how he killed her came from the very last witness called by the 
defendant in the case." R 11159. See also “Drew Peterson Defense Witness 
called ‘Gift From God’ by Prosecutor.” "It's a gift from God," State's Attorney 
James Glasgow was overheard saying … after Smith finished testifying,” and 
"Brodsky just walked backward over a cliff with Drew Peterson in his arms," said 
Kathleen Zellner.”  
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him that she had seen Drew on the relevant night with clothing that belonged to 

a woman, and that Drew had coached Stacy to lie (the prosecution never 

established or argued what that particular lie may have been). ¶121.10  Smith’s 

testimony added hearsay well beyond that offered by the previous witness, 

namely: 1) a direct accusation by Stacy that defendant killed Savio as opposed to 

circumstantial evidence, and 2) that she knew how. Moreover, because 

defendant himself had called Smith, as opposed to calling Schori, to testify, the 

jury far more likely believed that Smith’s testimony was true – after all, it was 

elicited by defendant!   

 In People v. Salgado, 200 Ill. App. 3d 550 (1st Dist. 1990), defense 

counsel was ineffective for eliciting defendant's admission when he testified: 

We perceive no logical reason for counsel to have called defendant 
as a witness and elicited a confession on direct examination . . .By 
pleading not guilty, defendant was entitled to have the issue of his 
guilt or innocence of residential burglary presented to the court as 
an adversarial issue. Defense counsel's conduct in this case 
amounted to ineffective assistance of counsel because it nullified 
the adversarial quality of this fundamental issue. 200 Ill. App. 3d at 
553.   
 

Calling a defendant to the stand can be seen as strategic as well.  

																																																																																																																																																																																					
http://articles.chicagotribune.com/2012-08-30/news/ct-met-drew-peterson-trial-
0830-20120830_1_stacy-peterson-bolingbrook-bathtub-peterson-attorney-joel-
brodsky 
 
10 Pastor Schori’s testimony should have been barred both because it was 
hearsay and privileged.  There is no dispute that Stacy Peterson spoke to him in 
confidence in his capacity as her Pastor.    
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Similarly, in People v. Baines, 399 Ill. App. 3d 881 (1st Dist. 2010), the 

court reversed when counsel brought forth a harmful fact (not confession) during 

defendant’s direct examination:  

It was at this juncture that defense counsel elicited from the 
defendant a damning admission. Under questioning by defense 
counsel, the defendant admitted that although he had earlier told 
the police that he did not know Wilson, his alleged accomplice in 
the crime, in fact he knew Wilson ‘quite well.’ This evidence is 
clearly harmful to the defendant. And, a review of the record 
reveals that the gravity of the harm caused by this evidence was 
lost on defense counsel, as he continued to question his own client 
in a manner which bolstered the State's case. 399 Ill. App. 3d at 
888-889. 11 
 

Again, questioning the defendant may seem like a “hail Mary,” but it was 

strategic.  

 Thus, the court below skipped a crucial step of the Strickland analysis. 

The question is not whether the trial counsel’s decision to question Smith may 
																																																													
11 See also: People v. Phillips, 227 Ill. App. 3d 581, 590, 592 N.E.2d 233, 239 
(1st Dist. 1992) (ineffective counsel elicited hearsay statements about 
defendant's connection to the crime on trial and others); People v. Moore, 356 
Ill. App. 3d 117, 127, 824 N.E.2d 1162, 1170–71 (1st Dist. 2005) (ineffective 
when defense counsel established defendant was at scene, connecting him to 
the crime); People v. Rosemond, 339 Ill. App. 3d 51, 65-66, 790 N.E. 2d 416, 
428 (1st Dist. 2003)("Sound trial strategy embraces the use of established rules 
of evidence and procedures to avoid, when possible, the admission of 
incriminating statements, harmful opinion and prejudicial facts.”); People v. 
Bailey, 374 Ill. App. 3d 608, 614-15 (1st Dist. 2007) (defense counsel elicited 
testimony that harmed the defendant's case when he brought forth evidence 
that the defendant had been speaking to potential narcotics purchasers); and 
People v. De Simone 9 Ill. 2d 522, 138 N.E.2d 556 (1956)(Ineffective where 
counsel introduced evidence that his clients were evil men and hardened 
criminals who had committed numerous burglaries previously). People v. Orta, 
361 Ill. App. 3d 342, 343, 836 N.E.2d 811, 813 (1st Dist 2005) (“A person 
charged with a crime has the right to expect his lawyer's questions to 
prosecution witnesses will not help the State prove its accusation”). 
 
 

I2F SUBMITTED - 1799916487 - GREENIE123 - 01/20/2016 02:53:01 PM  DOCUMENT ACCEPTED ON: 02/02/2016 12:37:04 PM

120331



	
	

34	

have been strategic. The dispositive question is whether the strategy was 

“deficient” in defying all reason by, in essence, raising for the first time, a direct 

accusation that Peterson had killed Savio, and the witness knew how (as with the 

lie comment to Shori, the how remained unexplained). The only seeming 

explanation for Brodsky to call Smith to so testify was sensationalism. 

In addition to erring by not analyzing the objective reasonableness of 

Brodsky’s strategy to call Smith as a witness, the appellate court also failed to 

consider whether Peterson understood the decision. Relying only upon Stoia v. 

United States, 109 F.3d 392 (7th Cir. 1997), the court stated that, because 

defendant agreed with Brodsky’s decision to call Smith as a witness, no 

ineffective assistance claim exists. The court below erred as a legal matter 

because a defendant’s blessing cannot excuse an attorney’s incompetence, 

unless the defendant understands the nature of the decision.12    

																																																													
12 Similarly a waiver of an existing conflict of interest is not valid unless the 
defendant is admonished regarding the existence and the significance of the 
conflict, i.e., the waiver must be made knowingly. People v. Olinger, 112 Ill. 2d 
324, 339, 97 Ill.Dec. 772, 493 N.E.2d 579, 587 (1986) (citing Holloway v. 
Arkansas, 435 U.S. 475, 483 n. 5, 98 S.Ct. 1173, 55 L.Ed.2d 426 (1978), and 
People v. Kester, 66 Ill. 2d 162, 168, 5 Ill.Dec. 246, 361 N.E.2d 569, 572 
(1977)). Courts should attempt to “indulge every reasonable presumption against 
waiver * * * and * * * not presume acquiescence” ((internal quotation marks 
omitted) Stoval, 40 Ill.2d at 114, 239 N.E.2d at 444), even if counsel was 
retained (People v. McClinton, 59 Ill.App.3d 168, 173, 17 Ill.Dec. 58, 375 N.E.2d 
1342, 1346–47 (1978)). “Regardless of whether a defendant is represented by a 
public defender or a private practitioner, a criminal defendant has a 
constitutional right to the undivided loyalty of counsel, free of conflicting 
interests.” **268 *1094 People v. Woidtke, 313 Ill.App.3d 399, 409, 246 Ill.Dec. 
133, 729 N.E.2d 506, 513 (2000) (citing People v. Coleman, 301 Ill.App.3d 290, 
298–99, 234 Ill.Dec. 525, 703 N.E.2d 137, 143 (1998)). In determining whether 
there has been an intelligent waiver of the defendant's right to conflict-free 
counsel, the circumstances surrounding the claimed waiver must be considered. 
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The court stated that “the decision to call Smith to testify was ultimately a 

fully-informed decision that was made by defendant himself after considering the 

conflicting advice of his many attorneys on the matter.” (¶224) 13 This is not 

correct. While the record reflects that Peterson consulted with his counsel 

throughout the trial, including on the day attorney Smith was called, the 

substance of their discussion is unknown.  Waiver or approval cannot be inferred 

because the defendant spoke with his counsel, or because he is present in the 

courtroom when the witness is called, and does not voice an objection. The trial 

court did not, at any time, warn Peterson of the risks attendant upon calling 

Smith as a witness, although the Court cautioned Brodsky. On a silent record, an 

appellate court cannot presume a waiver of incompetence. 

C. THE COURT SHOULD HAVE NOT ALLOWED ATTORNEY SMITH 
TO TESTIFY TO HIS PRIVILEGED CONSULTATION 

 
When Stacy spoke with Smith about representation the attorney-client 

privilege attached and was permanent.  Exline v. Exline, 277 Ill. App. 3d 10 (2nd 

Dist. 1995).  After she disappeared attorney Smith first discussed his consultation 

with the state police in October 2007, and then made it public during a March 

2008 radio appearance on the Roe and Roeper Show on WLS AM. He testified 

																																																																																																																																																																																					
People v. Washington, 101 Ill.2d 104, 114, 77 Ill.Dec. 770, 461 N.E.2d 393, 398 
(1984).” 

13   The fact Peterson had “many attorneys” is meaningless. Peterson could have 
had a hundred lawyers, with thousands of years of experience. It is the caliber of 
the decision at issue.  In Dragani v. Bryant, 2005 WL 3542498 (not reported), 
the Court considered a claim that Dragani’s “multiple attorneys” were ineffective.  
The Court paid no mind to the fact there were “multiple attorneys.” 
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under oath about the conversation on at least five separate occasions.  R. 3953-

54; 5563-5572; 10751, before the grand jury, at the hearsay hearing, and at 

trial.14  

 Absent compulsion Smith never should have spoken to the police or 

testified. He was well aware of this ethical obligation (R. 5708) (Smith testifying 

only the client can waive the privilege). Counsel was ethically bound to refuse to 

speak. 15 

 The attorney-client privilege is an ‘evidentiary privilege…’” Ctr. Partners, 

Ltd. v. Growth Head GP, LLC, 2012 IL 113107, 981 N.E.2d 345, 355. Thus, 

Peterson has standing to raise the issue.  See, for example Parkinson v. Central 

DuPage Hospital, 105 Ill App 3d 850 (1st. Dist. 1982)(Hospital had standing to 

raise non-party physician-patient privilege); cf United States v. White, 743 F.2d 
																																																													
14 An objection at the hearsay hearing was overruled. (R. 3899; 3952).  But 
before trial the court reconsidered, agreeing the conversation was privileged. (R. 
5563 – 5572).  The prosecutor did not appeal, and did not call Smith.  See also 
Illinois Rule of Evidence 104 (“preliminary questions concerning…the existence of 
a privilege…shall be determined by the court”). “Upon the trial judge rests the 
duty of seeing that the trial is conducted with solicitude for the essential rights of 
the accused.” Glasser v. United States, 315 U.S. 60, 71, 62 S. Ct. 457, 465, 86 L. 
Ed. 680 (1942), superseded by statue on other grounds.  Bourjaily v. United 
States, 483 U.S. 171, 179 (1987).  In Re Adoption of Baby Girl Ledbetter, 125 
Ill.App.3d. 306 (4th Dist. 1984) (Court has duty to enforce principle of law sue 
sponte when it is brought to its’ attention. 
 
15 The attorney must assert the privilege “Thus, only the client may waive this 
privilege.” In Re: Marriage of Decker, at 313. Accordingly, “it is immaterial that 
an attorney called as a witness is willing to disclose privilege communications.” 
In Re: Estate of Busse, 332 Ill App. 258, 266, 75 N.E. 2d 36 (2nd Dist. 1947). See 
Illinois Rule of Professional Conduct Article VIII, Preamble [4] and Rule 1.6; 
People v. Adam (1972), 51 Ill.2d 46, 48 (quoting 8 J. Wigmore, Evidence § 2292 
(McNaughton rev. ed. 1961)), cert. denied (1972), 409 U.S. 948, 34 L. Ed.2d 
218, 93 S.Ct. 289. 
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488, 494 (7th Cir. 1984)(“The Government, however, cannot appeal based upon 

the inadequate protection of someone else's privilege. In so saying, we are not 

unmindful of the duty of every lawyer to bring to the attention of the trial court 

possible ethical problems in the case; nor do we find fault with the Government 

for having done so in this case.”)  

The quarrel now is with Attorney Smith’s failure to obey the court’s ruling, 

and the court’s failure to enforce its own ruling. Under the unique facts of this 

case it is an evidentiary issue regarding the court’s failure to implement its 

correct ruling.  

At trial, having correctly held Stacy's conversation with Smith was 

privileged, the court barred the prosecution from presenting it. Yet when the 

defense called Smith the issue of privilege was inexplicably abandoned. The 

ruling necessarily had to apply to both sides. The court should not have allowed 

the defense to call Attorney Smith.  If the consultation was privileged, it was 

privileged.  End of story.  

Certainly, the idea of not allowing either side to call a particular witness 

for a myriad of reasons is not novel, it happens all the time.  Here, the harm 

cannot be marginalized.  Smith never should have testified at the hearsay 

hearing. His testimony was essential, indeed the only testimony, to support the 

finding that Peterson had a reason to make Stacy unavailable. He never should 

have testified at trial.  

The issue was raised on appeal. In fact, it was the first issue raised on 

appeal. Inexplicably, the appellate court refused to address it. The issue is never 
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mentioned or discussed within its opinion.  This is an important issue that this 

Court ought to address. The trial court struggled with whether the attorney-client 

privilege was valid given the death of Kathleen and the court's finding that Stacy 

was unavailable. This Court needs to provide clear guidance that the attorney-

client privilege is absolute, survives death, and that its waiver does not belong to 

the attorney. 

CONCLUSION 

For the forgoing reasons, Mr. Peterson asks the Court to grant this 

Petition, remand for a new trial, and for such further relief as is appropriate.  

 
Respectfully submitted,  

    
DREW PETERSON, Defendant-Petitioner 

     
By: /s/ Steve Greenberg 

           One of His Attorneys 
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