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In an action arising from the flood damage to plaintiffs house, thetrial
court erred in dismissing plaintiffs complaint alleging that the flood
determiner hired by plaintiffs mortgagee to determine whether flood
insurancewasrequiredfor plaintiffs house negligently determined that
flood insurancewas not required, regardless of thefact that the National
Flood Insurance Act, which required flood insurance for property
located in aflood hazard area, barred plaintiffsfrom bringing an action
againg their mortgagee, since the flood determiner had reason to
believeplaintiffswouldrely onitsflood determination, thedeterminer’s
liability for an erroneous determination was limited to plaintiffs, who
were foreseeable plaintiffs, and forcing plaintiffs to bear the burden of
an erroneous flood determination when they were innocent and had
little recourse would be undesirable.

Appeal from the Circuit Court of Iroquois County, No. 08-L-25; the
Hon. James B. Kinzer, Judge, presiding.




Judgment Reversed and remanded.

Counsel on Frank J. Simutis, of Frank J. Simutis, P.C., of Watseka, for appellants.
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Derek S. Holland and Steven R. Smith, both of Bryan Cave LLP, of
Chicago, for appellees.

JUSTICE HOLDRIDGE delivered the judgment of the court, with
opinion.
Justices Lytton and Schmidt concurred in the judgment and opinion.

OPINION

The home of the plaintiffs, Jeffrey and Karen Klecan, was damaged by widespread
flooding in 2008. When the Klecans turned to their lender, Countrywide Home L oans, Inc.
(Countrywide), for coverage, they learned that Countrywide did not requirethemto purchase
flood insurance. The Klecans sued Countrywide and its subsidiary flood determiner,
Landsafe Flood Determination, Inc. (Landsafe). The trial court dismissed the Klecans
complaint. The Klecans argue on apped that the trial court erred in dismissing their
complaint. We reverse and remand for further proceedings.

FACTS

TheKlecansown ahomein Watseka, lllinois. In early 2007, they refinanced their home
through Countrywide. As part of therefinancing, the National Flood Insurance Act of 1968
(Flood Act) required Countrywide to conduct a flood determination. 42 U.S.C. § 4012a
(2006). If the determination revealed that the Klecans' homewas located in a special flood
hazard area, Countrywide was statutorily mandated to require the Klecansto purchase flood
insurance. 42 U.S.C. § 4012a (2006).

Countrywide engaged its subsidiary, L andsaf e, to conduct the flood zone determination.
Landsafe determined that the Klecans' home was not |ocated in aflood zone. Countrywide
allegedly did not notify the Klecans of this determination and did not require them to
purchase flood insurance.

In 2008, Watseka experienced widespread flooding. As aresult, the Klecans suffered
severe damage to their home and personal property.

Following theflood, the Klecans discovered that L andsafe had not determined that their
home was located in aflood zone. Consequently, the Klecans did not have flood insurance
coverage through Countrywide. The Klecans also had not individually purchased flood
insurance.
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The Klecans alleged in their complaint that their previous lender required them to
purchaseflood insuranceasacondition of their loan. They further stated that portionsof their
monthly loan paymentsto ther prior lender were placed in escrow to pay theflood insurance
premiums. However, Countrywide did not require the Klecans to purchase flood insurance
or escrow portions of their loan payments.

In September 2008, the Klecans filed a complaint alleging that Countrywide was
negligent for not requiring them to obtain flood insurance and that Landsafe erroneously
determined that their home was not located in aflood zone. The Klecans conceded that their
causeof action against Countrywidewas barred by the Hood Act. However, they maintained
that their claim against Landsafe was not barred. Despite this contention, the trial court
granted Countrywide and Landsafe' s motion to dismiss pursuant to section 2-619 of the
Code of Civil Procedure (735 ILCS 5/2-619(a)(9) (West 2008)). The Klecans appeal ed.

ANALYSIS

The Klecans argue that the trial court erred in dismissing their complaint against
Landsafe. They contend that the Flood Act does not bar their state common law negligence
claim against Landsafe, athird-party flood determiner. We agree.

The Flood Act requires federally insured lenders of mortgage real estate loansto
determine if the borrower’s property is located in a special flood hazard area. 42 U.S.C.
§ 4012a(e)(1) (2006). Following an affirmative flood determination, the lender must notify
the borrower and require him or her to purchase flood insurance. 42 U.S.C. § 4012a(e)
(2006). If the borrower fails to purchase flood insurance 45 days after notification, “the
lender or servicer for theloan shall purchasetheinsurance on behaf of the borrower and may
charge the borrower for the cost of premiums and feesincurred by the lender or servicer for
theloanin purchasing theinsurance.” 42 U.S.C. §4012a(e)(2) (2006). A lender may delegate
itsflood determination dutiesto athird-party flood determiner provided theflood determiner
“guarantees the accuracy of the information.” 42 U.S.C. 8§ 4104b(d) (2006).

Landsafe contends that the Flood Act bars the Klecans' common law clam because it
arisesunder theAct. Although other 1llinois courts have held that aborrower’ scommon law
negligenceclaim against alender wasbarred by the Flood Act, we notethat an Illinois court
has yet to address aborrower’s common law negligence claim against a flood determiner.
SeeMid-America National Bank of Chicagov. First Savings& Loan Ass nof South Holland,
161 11l. App. 3d 531 (1987) (holding that the Flood Act did not create a duty on the part of
mortgage lendersto discloseflood hazards to borrowers); see also Lehmann v. Arnold, 137
1. App. 3d 412 (1985) (finding that borrowerscannot maintain aprivate cause of action that
arises out of alender’ s failure to comply with the Flood Act).

TheKlecanscontend that their complaint should be allowed to proceed because L andsafe
isnot alender and therefore not protected by the Flood Act. The Klecans concede that their
complaint against Countrywide was properly dismissed under the Flood Act and the Mid-
America National Bank and Lehmann decisions. However, they maintain that their
negligence claim against Landsafe is based solely on the breach of a common law duty of
care, and not the Flood Act. Further, they analogize their complaint to a professional
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negligence claim. In support of this contention, they cite cases where similar real edate
professonalswere found liableto athird party for breaching a contractua duty. See Rozny
v. Marnul, 43111. 2d 54 (1969) (surveyor was held liableto athird party who did not hirethe
surveyor for aninaccurate survey); Kelleyv. Carbone, 361 111. App. 3d 477 (2005) (apprai ser
hired by the seller was held liable to a third-party purchaser for an erroneous appraisal);
Perschall v. Raney, 137 11l. App. 3d 978 (1985) (termiteinspector, who was hired by thereal
estate broker, was liable to the buyer for negligent misrepresentation).

We beginour analysiswiththe Hood Act todetermineif it immunizesflood determiners
from common law negligence suits brought by borrowers. To make this determination, we
first look to “the language of the statute itself.” Consumer Product Safety Comm'nv. GTE
Sylvania, Inc., 447 U.S. 102, 108 (1980). “ Absent a clearly expressed legidative intention
to the contrary,” the language of the statute “ must ordinarily be regarded as conclusive.” Id.

The plain language of the Hood Act authorizes lenders to rely on a third-party flood
determiner’ sfindingswithout incurringliability for the determiner’ smistakes. See42 U.S.C.
88 4104b(d), (e) (2006). However, the Flood Act does not extend similar immunity to suits
by borrowers against flood determiners. Thus, we find that the plain language of the Flood
Act does not bar a common law negligence claim brought by a borrower against a flood
determiner.

Next, wedetermineif the Klecans can maintain their common law negligence complaint
againg Landsafe under Illinoislaw. A negligence pleading requiresthe plaintiff to alegethe
existence of aduty owed by the defendant to the plaintiff, abreach of that duty, and aninjury
proximately caused by the breach. Kelley, 361 11l. App. 3d 477. Here, the Klecans allegein
their complaint that Landsafe owed them a duty to “perform the required flood certification
inacommercidly reasonable manner, and in accordancewith the prevailing standardswithin
theflood certification and determination industry.” Landsafe purportedly breached thisduty
when it determined that the Klecans' property was not located within special flood hazard
area“AE.” Moreover, this concusion wasreached in spiteof an earlier flood determination
that located the Klecans' property in the special flood hazard area. Asaresult of Landsafe's
breach, the Klecans contend that they suffered damages in excess of $50,000.

Landsafearguesthat, without the Hood Act, it did not owe aduty of careto the Klecans.
Having found that the Flood Act does not immunize Landsafe from a common law
negligence claim, we limit our analysis to whether Landsafe owed a duty of care to the
Klecans under Illinois law.

“For aduty to exist, the plaintiff and the defendant must stand in such arelationship that
the law imposes upon the defendant an obligation of reasonable conduct for the plaintiff’s
benefit.” Kelley, 361 111. App. 3d at 480. Absent contractual privity between the parties, tort
liability is measured by the scope of the duty owed to foreseeable plaintiffs. Rozny, 43111. 2d
54.

In Rozny, the supreme court held a surveyor liable to a third-party purchaser who built
hisgarage on hisneighbor’ slot asaresult of anegligent survey. Rozny, 43 111. 2d 54. Despite
thelack of privity of contract between the surveyor and the plaintiff, the supreme court stated
“the ultimate loss resulting from the faulty survey fell upon one other than the person for
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whom the survey was made” and thus did “not absolve defendant from responding in
damages.” 1d. at 66. The supreme court considered six factors in determining that the third
party was aforeseeable plaintiff. These factors were:

“(1) Theexpress, unrestricted and wholly voluntary * absol uteguaranteef or accuracy’
appearing on theface of the inaccurate plat;

(2) Defendant’ s knowledge that this plat would be used and relied on by othersthan
the person ordering it, including plaintiffs;

(3) Thefact that potential liability inthis caseisrestricted to a comparatively small
group, and that, ordinarily, only one member of that group will suffer loss;

(4) The absence of proof that copies of the corrected plat were delivered to anyone;

(5) The undesirahility of requiring an innocent reliant party to carry the burden of a
surveyor’s professiona mistakes;

(6) That recovery here by a reliant user whose ultimate use was foreseeable will
promote cautionary techniques among surveyors.” 1d. at 67-68.

We find that the flood determiner’s role is of similar importance in a rea estate
transaction asthat of the surveyor. Although the determiner ishired by thelender, itsfindings
directlyimpact the decision of the borrower to purchasefloodinsurance. Therefore, weapply
thefactorsconsidered by the supreme court in Rozny to determineif aflood determiner owes
aduty of careto foreseeable plaintiffs.

Wefirst note that the flood determiner’ s report fails to satisfy the first consideration in
that it does not contain an unrestricted guarantee of accuracy. However, the second
consideration is met. Landsafe had reason to believe that its flood determination would be
relied on by the Klecans, whose decision to purchase flood insurance would be impacted by
Landsafe’ s determination. Further, the third factor is satisfied. Landsafe’s liability for an
erroneous determination is restricted to the Klecans. The fourth consideration is irrelevant
to the present case because Landsafe never offered a corrected flood determination. The
policy concerns of the fifth consideration greatly favor a finding that the Klecans were
foreseeable plaintiffs. It is undesirable to force the Klecans to shoulder the burden of an
erroneous flood determination when they were an innocent party with little other recourse.
Finally, we find that the Klecans ultimate use of Landsafe’'s flood determination was
foreseeable, asit impacted their decision to purchase flood insurance. Asaresult, apossible
finding of liability will promote cautionary techniquesin the flood determiner industry.

We find that the Klecans were foreseeabl e plaintiffs. Thus, Landsafe owed them aduty
of carein preparation of their flood determination, and thetrial court erred in dismissingtheir
complaint.

CONCLUSION

For the foregoing reasons, the judgment of the circuit court of Iroquois Countyis
reversed, and the cause is remanded.

Reversed and remanded.



