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NOTI CE: This order was filed under Suprenme Court Rule 23 and may
not be cited as precedent by any party except in the limted
ci rcunst ances all owed under Rule 23(e)(1).

FI FTH DI VI SI ON
Decenmber 1, 2011

IN THE
APPELLATE COURT OF ILLINO S
FI RST JUDI CI AL DI STRI CT

In re Marriage of: Appeal fromthe
Circuit Court of
JOAN M NI CK, Cook County.
Petitioner- Appel | ant,
V. No. 06 D 11753
JAMVES LATZKE, Honor abl e
Thomas Kel | ey,

Judge Presi di ng.

N N N N N N N N N N

Respondent - Appel | ee.

JUSTI CE HOWNBE del i vered the judgnent of the court.
Presiding Justice Epstein and Justice MBride concurred in
t he judgnent.

ORDER

HELD: The trial court's findings that it was in the best
interest of ML., the parties' mnor daughter, that respondent,
her father, be awarded sol e custody was not agai nst the manifest
wei ght of the evidence. The trial court's additional findings
t hat respondent should not be held responsible for an all eged
| oan petitioner's brother made to him and that petitioner should
be required to pay the remaining fees and costs due to the
guardian ad litem and 604(b) expert w tness assigned to the case,
were not agai nst the mani fest weight of the evidence.
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1 1 Petitioner, Joan M nick, appeals froma dissolution of
marri age judgnment granting respondent, James Latzke, sole custody
of the parties' mnor daughter, ML. On appeal, petitioner
contends: (1) the trial court erred in determning--after
considering the factors enunerated in section 604(a) of the
IIlinois Marriage and Di ssolution of Marriage Act (Act) (750 ILCS
5/604(a) (West 2008))--that it was in ML.'s best interest that
respondent be awarded sole custody; (2) the trial court erred in
determ ning petitioner should be responsible for any noney due
Thomas M nick, petitioner's brother, relative to the | awsuit
filed against respondent in the State of Georgia; and (3) the
trial court erred in determ ning petitioner should be responsible
for 65% of the guardian ad litemattorney's fees and Dr.
Grossnman' s section 604(b) expert witness fees. For the reasons
that follow, we affirmthe trial court's judgnent.

1 2 BACKGROUND
T 3 On June 22, 2005, petitioner, Joan Mnick, filed a petition
for dissolution of marriage agai nst respondent, Janes Lat zke.
1 4 The court conducted a hearing to determ ne the custody of the
parties' mnor daughter, ML. Thomas M nick, petitioner's
brother, testified that at ML.'s baptismin Novenber 2005, he
saw respondent shake ML. nmultiple tinmes. Thomas admitted on

cross-exam nation that neither he nor petitioner contacted the
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police to report the incident. Thomas testified he was concerned
wi th respondent's |ack of engagenment and willingness to do things
for ML. Thomas said he saw respondent on different occasions
refuse to feed ML. and refuse to take her to the bathroom
Thomas said that petitioner was a supportive and attentive
parent, and that petitioner had told himrespondent had

physi cal |y abused her in the past. Thomas testified that he had
| oaned his sister noney several tinmes over the past 20 to 25
years, and that he has a promi ssary note for $500, 000 secured by
certain assets that petitioner signed in January 2009. Thomas
also testified that he has a | awsuit pendi ng agai nst respondent
in Georgia. The conplaint was admtted into evidence.

1 5 Vickie Pasley, ML.'s guardian ad litem testified she was
appointed in February 2008 after visitation issues arose between
the parties. Pasley visited with both parents. Respondent told
Pasl ey he wanted to spend nore tine with ML., and, upon her
recommendation, visitation was increased in May 2008. Pasl ey
said that although petitioner told her she was concerned
respondent caused sone bruising on ML., Pasley did not see or
feel any bruising after seeing ML. Pasley testified that based
on the parties' past behavior, respondent would be better able to
conply with court order relating to ML. and be better able to

foster a relationship with the other parent. Pasley admtted she
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did not think it was relevant to speak with petitioner's brother
about what happened at ML.'s baptismor to speak with
petitioner's domestic violence advocate, even though all egations
of past physical abuse had been rai sed.

1 6 Dr. Gail Grossman, a clinical psychol ogi st assigned by the
court as a 604(b) evaluator, testified the couple was not capable
of joint legal custody. Accordingly, she recormended one of the
parties be granted sole custody by the court. Dr. G ossman noted
petitioner showed signs of obsessive-conpul sive di sorder and
tends to be very enotional, while respondent is angry, irritable,
negati ve and churlish and exhibits signs of Asperger's syndrone.
Dr. Gossnan testified both parents denied any psychol ogi ca
problens and tried to present thenselves in an overly positive
light. Dr. G ossman noted respondent had a shorter fuse than
nost nen she has dealt with, and that even having a civi

di scussion was difficult for a while.

1 7 Dr. G ossman noted petitioner had raised allegations that
respondent sexually abused ML. Dr. Gossnan said that although
she did not believe ML. was sexual ly abused by her father, she
did not feel petitioner maliciously or deliberately manufactured
the clains. Dr. Grossman explained petitioner's belief was based
on a m sunderstandi ng of normal child devel opnent. Dr G ossnan

said she felt petitioner would be able to nove on fromthe abuse



1-11-1383

al | egati ons.

1 8 Because of ML.'s attachnment to petitioner, and because
petitioner was al ready adequately providing for ML.'s needs, Dr.
Grossnman recommended petitioner be assigned sole custody of ML.
Dr. Grossman expressed concern that if respondent were assigned
sol e custody, ML. mght not receive certain services she needs
to assist with her | anguage and physical deficits. Dr. Gossnan
testified it was difficult for respondent to understand that

al t hough he did not think ML. needed | eg braces, he still needed
to participate in the doctor's prescription for |eg braces. Dr.
Grossnan said it was also difficult for respondent to address

M L."'s | anguage probl ens, even though M L. had sonme significant
comuni cation i ssues. Because respondent had expressed a
reluctance to allow ML. to be placed in a special pre-schoo
programto address her devel opnental delays, Dr. G ossman noted a
court order requiring himto do so would be necessary. Dr.
Grossnman testified she did not believe either parent presented a
danger to ML. by serving as the custodial parent. Dr.
Grossnan's witten report and eval uation were also entered into
evi dence.

1 9 Jan Russell, a Chicago Police Departnment donestic abuse
advocate, testified that in a heated custody case where a victim

of abuse is trying to break away from an abuser, the victimmay
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need to dissociate and not say anything positive about the
abuser. Russell said she had not net with either party or read
Dr. Gossman's report. Russell testified that in order for an
order of protection to be entered, the court nust make a finding
t hat abuse occurred under the Illinois Donestic Violence Act.
Russel |l said she was unaware of any circunstance under which an
i nnocent person had agreed to an order of protection.

1 10 Janmes Latzke Jr., respondent's son froma previous narriage
who was 32 at the tinme of the hearing, testified that his father
was not abusive and was a good father while Janes grew up. Janes
testified that when he was contacted by petitioner by tel ephone
several tinmes in 2007 and asked if respondent hade ever

physi cal |y abused himor his nother, James told petitioner

nei ther he nor his nother ever felt unconfortable or had any
concerns of physical abuse. He admitted on cross-exam nation,
however, that he told petitioner during one tel ephone
conversation that respondent had once tried to physically abuse
hi s not her but she had stopped it.

1 11 Petitioner testified her brother, Thomas M nick, |ent her
around $500, 000. She said her brother had also filed a | ansuit
in Georgia to recover noney |oaned to respondent. Petitioner
testified that her concerns that respondent may have sexually

abused M L. stemmed from her daughter pointing at her vagi na
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area and saying "Daddy hurt,"” as well as respondent aski ng about
ML."'s sexuality when the mnor was only six nonths ol d.
Petitioner testified she has accepted Dr. G ossman's concl usi on
that respondent is neither sexually abusive nor a danger to M L.
1 12 Alice Pappas, a friend of petitioner for 23 years, testified
she had net respondent 10 to 20 tines. Pappas said petitioner
had told her respondent had hit petitioner on nore than one
occasi on.

1 13 Respondent testified petitioner previously obtained an order
of protection against himin 2008, which he agreed to.

Respondent said petitioner contacted him several tines after the
order was entered. Respondent denied shaking M L. during her
bapti sm Respondent al so denied an incident where petitioner

al | eged respondent sprained ML.'s wist during a tinme when the
parti es exchanged custody at the Forest Park police station.
Hospital records docunenting an injury to ML.'s wist were
admtted at the hearing to reconsider the trial court's order.

1 14 Respondent testified regarding several pictures that were
taken during the fall of 2007, sumer of 2008 and fall of 2008
while ML. was in respondent's custody. Respondent testified the
phot ographs showed M L. wearing her |eg braces on those
occasions. The photographs were admtted into evidence.

Respondent testified he would enroll ML. in kindergarten in
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Sept enber 2010 if he was granted custody. Respondent testified
he had contact with the school district, including having M L.
participate in pre-school screening. Respondent said he was al so
pl anni ng on having M L. evaluated by the La G ange Area

Depart ment of Special Education, and, based on the results,
determ ne what was best for ML.'s education noving forward.

9 15 Following the trial, the trial court determined it was in
ML."'s best interest that respondent be assigned sol e custody.
The court also determned it was in ML.'s best interest that the
parents share approxi mately equal parenting time with ML. The
trial court also denied petitioner's notion to reconsider the

custody finding. Petitioner appeals.

1 16 ANALYSI S

1 17 1. Custody Determ nation
1 18 Petitioner contends the trial court erred in awardi ng
respondent custody of the parties' mnor daughter. Specifically,
petitioner contends the relevant factors considered by a court in
determning what is in the best interest of the child, as
outlined in section 602(a) of the Act, indicate it was in ML."'s
best interest that petitioner be awarded cust ody.
1 19 Section 602(a) of the Act requires a court to determ ne

custody in accordance with the child' s best interests by
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considering all of the relevant factors, including the 10 factors
explicitly listed in the section. 750 ILCS 5/602(a) (Wst 2008).
Those factors include:
"(1) the wishes of the child s parent or
parents as to his custody;
(2) the wishes of the child as to his
cust odi an;
(3) the interaction and interrel ationship of
the child with his parent;
(4) the child s adjustnent to his hone,
school and comunity;
(5) the nental and physical health of al
i ndi vi dual s invol ved,
(6) the physical violence or threat of
physi cal violence by the child s potenti al
cust odi an, whet her directed against the child
or directed agai nst another person;
(7) the occurrence of ongoing or repeated
abuse as defined in Section 103 of the
I'l'linois Donestic Violence Act of 1986,
whet her directed against the child or
di rect ed agai nst anot her person;

(8) the willingness and ability of each
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parent to facilitate and encourage a cl ose
and continuing relationship between the other
parent and the child;
(9) whether one of the parents is a sex
of fender; and
(10) the ternms of a parent's mlitary fam|ly-
care plan that a parent mnust conplete before
depl oynment if a parent is a nenber of the
United States Arnmed Forces who is being
depl oyed.™ 750 ILCS 5/602(a) (West 2008).

1 20 W give great deference to a trial court's best-interests

finding because the court is in a superior position 'to observe
the tenperanments and personalities of the parties and assess the
credibility of the witnesses.' " In re Marriage of Marsh, 343
[11. App. 3d 1235, 1239-40 (2003) (quoting In re Marriage of
Stopher, 328 Il1l. App. 3d 1037, 1041 (2002)). W wll not
reverse the trial court's custody determ nation unless it (1) is
mani festly unjust, (2) is against the manifest weight of the
evidence, or (3) is a clear abuse of discretion. 1In re Mrriage
of Marsh, 343 IIl. App. 3d at 1040.

1 21 Here, the trial court specifically addressed each of the

factors in detail in determ ning respondent should be awarded

sol e custody of ML.

-10-
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1 22 Wth regards to the wishes of the child s parents as to
custody, the court noted both parties were seeking sol e custody
at the time the hearing was conducted. The court noted that

al t hough petitioner clearly loved ML. dearly, the court felt
petitioner was nore concerned with [imting respondent’s
parenting time with ML. and restricting the father/child
relationship nore than what was truly in ML.'s best interest.
Wth regards to the wishes of the child, the court noted ML.—
who was four at the tine of the hearing—was too young to express
her wi shes.

T 23 Wth regard to ML."s interaction and interrelationship with
her parents, the court noted that petitioner had been ML.'s
primary caretaker since birth and that ML. was slightly nore
attached to petitioner, according to Dr. G ossman. The court
not ed, however, that petitioner's claimthat respondent spent
little tinme caring for ML. prior to the parties' separation was
rebutted by the evidence presented at the hearing. The court

al so noted the evidence reflected that petitioner "infantilizes"
M L. and does not have a good grasp of normal chil dhood

devel opnent, while respondent treats ML. in a nmanner that is
appropriate for her age and is confortable in setting limts and
boundaries for ML. Accordingly, the court determ ned that even

though M L. was slightly nore attached to petitioner and

-11-
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petitioner had acted as ML.'s primary caretaker, the statutory
factor favored respondent.

1 24 Wth regards to ML's adjustnment to her hone, school and
comunity, the court noted ML. had lived in petitioner's

resi dence since birth and had never stayed overni ght at
respondent’'s home. However, the court noted ML. was not
enrolled in school near petitioner's honme and there was no
evidence M L. had any friends near petitioner's home. The court
found the statutory factor "slightly" favored petitioner.

1 25 Wth regards to the nental and physical health of al

i ndi vi dual s invol ved, the court noted both parties agreed M L.
was devel opnental |y del ayed in both speech and | anguage. The
court also noted ML. nust wear |eg braces to renedy toe wal ki ng.
In support of its finding that this factor did not favor either
party, the court recognized that while Dr. G ossman's report

i ndi cated petitioner's psychological profile was "w thin nornal
limts,” Dr. Grossnan noted that petitioner's behavior suggested
she m ght be covering up significant synptons. Dr. G ossman's
report also indicated respondent presented as "angry, irritable,
negative, churlish, rigid and inflexible." Dr. Gossnman noted,
however, that respondent’'s psychol ogical profile was within
normal limts.

1 26 Noting petitioner's clains of past physical abuse by

-12-
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respondent was the nost significant issue raised by petitioner in
t he custody proceedi ngs, the court found their was no credible
evi dence presented to indicate petitioner was ever physically
abused by respondent. The court also found that based on the

evi dence presented, petitioner's initial allegations that M L.
was sexual |y abused by respondent were unfounded. The court
noted Dr. G ossman, who was appointed by the court in March 2009
after the second all egation of abuse, found their was no evidence
of either sexual or physical abuse of any kind against ML.

1 27 Although the trial court recognized a one year plenary order
of protection had previously been entered agai nst respondent
after petitioner raised an allegation of physical abuse, the
court noted it was reasonable to assune respondent m ght have
agreed to the order to "placate” his wife even though the

al l egations were false. The court also noted the trial court
that entered the order had never made a finding that abuse had
actually occurred. In support of its conclusion, the court noted
petitioner continued to contact respondent and invite himto her
house after the order was entered, indicating she was not afraid
of respondent. Wiile Dr. G ossman's report suggested both
parties were engaged in an extrenely volatile and negative
relationship during their marriage, Dr. G ossman testified she

did not think there were any endangernent issues presented by

13-
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ei ther parent serving as the custodial guardian.

1 28 Wth regards to the willingness and ability of each parent
to facilitate and encourage a close and continuing relationship
bet ween the other parent and ML., the court noted the statutory
factor favored respondent. In support, the court noted the

evi dence presented made clear that petitioner was not capabl e of
facilitating a rel ati onship between respondent and M L. The
court noted the evidence was clear that petitioner had refused to
communi cate with respondent about ML.'s activities, preschoo
enrol | ment, assessnent or nedical appointnments. The court noted
that petitioner had never willingly increased respondent’s
parenting time with ML., and that petitioner had continued to
deny respondent overnight visitation. The court also noted
petitioner had refused to all ow respondent his court ordered
parenting time on January 9, 2010.

T 29 Wiile the trial court recognized Dr. Grossnan's report

i ndi cated petitioner should be appointed sole custody because
ML. was slightly nore attached to her than respondent, the court
di sagreed with Dr. G ossman's concl usion based on the belief that
petitioner was not fully neeting ML.'s needs. |n support, the
court noted Dr. Grossman herself inplied that it was a cl ose
decision and testified "it is not an easy call to make, [but]

sonebody has to be naned the residential parent and they have to
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share tinme." After considering all of the factors enunerated in
section 602(a)--mxed with Dr. Grossnan's report and testinony,
and Vickie Pasley's testinony—the court determned it was in
ML."'s best interest that respondent be awarded sol e custody.

1 30 After reviewing the record in this case, we find the
mani f est wei ght of the evidence supported the trial court's
detail ed and wel | -reasoned custody findings regarding what was in
ML."s best interests. Although Dr. Gossnman's report ultimately
recommended petitioner be granted sole custody of ML., she also
noted in her trial testinony that if petitioner was found

i ncapabl e of facilitating a relationship with respondent, that
she woul d reconmend respondent receive custody. Moreover,

al t hough the testinony of experts and psychol ogi sts are rel evant
to the trial court's determ nation of custody, their opinions are
not binding on the court. In re Marriage of Bailey, 130 111l

App. 3d 158, 160-61 (1985).

1 31 The court clearly determ ned respondent—not petitioner—-
was in the best position to ensure ML. maintains a relationship
with the other parent and receives the nedical and educati onal
servi ces she needs. Based on the record before us, we cannot say
the court's custody determ nati on was agai nst the mani fest wei ght
of the evidence, manifestly unjust, or the result of an abuse of

discretion. See In re Marriage of Marsh, 343 Ill. App. 3d at

-15-
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1040. Accordingly, we affirmthe trial court's custody
determ nati on

1 32 Il. Costs and Fees
1 33 Petitioner contends the trial court erred in requiring her
to pay the total costs of Dr. Grossman's services and the bal ance
of the fee due to Vickie Pasley as part of the judgnent for
di ssolution of marriage. Specifically, petitioner contends the
trial court erred here because petitioner has limted resources
to pay the costs and fees, petitioner's clainms of child sexual
abuse on respondent's part were not malicious or irrational, and
respondent was the party responsible for the escalation in fees.
1 34 Vicki Pasley, the guardian ad |litem assigned to represent
M L. in the proceedings, was owed $21,147.24 in fees. Respondent
had al ready paid Pasl ey $11,946.72, |eaving a bal ance due of
$9,200.52. Dr. Gossman was paid a total of $12,500 for her
604(b) evaluation and for her testinony at the hearing.
Petitioner paid all of Dr. Gossman's fees and sought a 50%
rei mbursenent fromrespondent for those fees.
1 35 Based on petitioner's "false allegations of sexual abuse and
the financial ability of the parties,” the trial court found
petitioner should be responsible for the remaining fees due to
Pasl ey. The court also found petitioner should not be reinbursed

for any of Dr. G ossman's fees since a substantial anount of Dr.
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Grossnman's tinme and testinony dealt with the unfounded

al | egati ons of sexual abuse. This anpunted to petitioner being
responsi bl e for 65% and respondent for 35% of Pasley's and Dr.

G ossman's fees.

1 36 Section 506(b) of the Act provides "any order approving the
[guardian ad litem s] fees shall require paynent by either or
both parents, any other party or source, or fromthe narital
estate or the child s separate estate.” 750 ILCS 5/506(b) (West
2008). A trial court's attorney's fee award under section 506 is
reviewed for an abuse of discretion. MCelland v. MO elland,
231 111. App. 3d 214, 228 (1992).

1 37 In MC elland, the wife in a dissolution of nmarriage
proceedi ng contended the trial court erred in apportioning the
attorney's fees due to a court appointed guardian ad litem The
court directed the wife to pay two-thirds of the fees. In
affirmng the trial court decision, the court noted the parties’
relative ability to pay the fees was about equal. The court also
not ed the apportionment was reasonabl e because the w fe had
caused a substantial portion of the post-decree custody
l[itigation. MdCdellan, 231 Il1. App. 3d at 229. In particular,
the court recognized the wi fe had brought charges of sexual abuse
and satanic cult practices against her ex-husband w thout

presenting evidence to substantiate the charges. The court held
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that as a result of the wife's actions and pl eadi ngs, the
guardian ad litemhad to expend a great anount of tinme in
defending the mnor's welfare in the action. Id.

1 38 Here, the record reflects both petitioner and respondent
wer e unenpl oyed and only had their respective residences and
retirement accounts as assets. Therefore, their relative ability
to pay the fees was about equal. Mreover, simlar to M ellan,
the trial court determi ned petitioner's actions in raising

unf ounded and unsupported sexual abuse cl ai ns agai nst respondent
caused the guardian ad litem assigned to the case to expend a
great amount of time in defending ML.'s best interests in the
di ssol ution proceedings. Although we recognize Dr. G ossnman
noted that she did not feel petitioner's belief that respondent
sexual |y assaulted ML. was malicious or deliberately
manuf act ured, we cannot say—-based on our review of the record—
that the trial court abused its discretion in determning the
unsubstantiated al |l egati ons of sexual abuse raised by petitioner
caused additional guardian ad litemfees that petitioner should
ultimately be responsible for. See McCellan, 231 IIl. App. 3d
at 229.

T 39 Wth regards to the trial court's refusal to require
respondent to reinburse petitioner for 50% of Dr. Grossman's

fees, we note this court has previously held it is within a trial
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court's "inherent plenary powers to enter orders necessary for

the benefit of the mnor children,” including an order requiring
a party to pay section 604(b) expert witness fees. Inre
Marriage of Peterson, 319 Ill. App. 3d 325, 334 (2001). Because

we have already determned the trial court did not abuse its
di scretion in determ ning petitioner's unsubstantiated cl ai ns of
sexual abuse increased the fees and costs associated with ML.'s
custody determ nation, we find the court did not err in refusing
to require respondent to reinburse petitioner for 50% of Dr
Grossnman's fees as a 604(b) expert wtness.

1 40 I'11. Loan Anopunt
1 41 Petitioner contends the trial court erred in determning
petitioner was responsible for any | oans Thomas M ni ch,
petitioner's brother, nade to the parties during their nmarriage.
Specifically, petitioner contends the trial court erred in
determning petitioner was |liable to repay a $100, 000 | oan t hat
Thomas al | egedly nade to respondent, which was al so the subject
of a separately-pending action in Georgia.
1 42 In the dissolution of marriage judgnent, the trial court
noted Thonmas M nick had filed a lawsuit in Georgi a agai nst
respondent, alleging he | oaned respondent $100,000 in cash over
four different dates. Thomas alleged in the |awsuit that

respondent had failed to repay the | oans. Respondent denied that
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the | oans were made, and the parties agreed during the hearing
that there was no docunentation supporting the all eged | oans.

The court held that because there was no credi bl e evidence that
Thomas ever | oaned the respondent any noney, the lawsuit filed in
Ceorgia amobunted to harassnment. Accordingly, the court held
petitioner would be held responsible, and hold respondent

harm ess of liability, for any noney due to Thonmas based on the
lawsuit filed in Georgia.

1 43 In a dissolution proceeding: " "it is well settled that

[ under section 503 of the Act] marital debts as well as marital

assets nmust be distributed equitably.” " In re Marriage of
Davis, 292 Ill. App. 3d 808, 807 (1997), quoting In re Marriage
of Lees, 224 1Il1. App. 3d 691, 693 (1992).

1 44 Here, there was no docunent ati on— besides the lawsuit filed
in Georgia--produced during the hearing to establish Thomas ever
made a $100, 000 | oan to respondent. Mbreover, even assum ng such
a |l oan existed, nothing in the record suggests it would not have
been considered a marital debt under section 503. As the trial
court noted in reaching its decision, respondent denied the

exi stence of such a | oan, and both parties agreed during the
hearing that there was no docunentation supporting the existence
of the alleged loan. The lack of any documentation to support

the loan is particularly troubl esone here considering the | oan
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was al l egedly made to respondent by petitioner's brother.
Accordingly, we find the trial court's finding that respondent
shoul d not be held responsible for the alleged $100, 000 | oan was
not agai nst the manifest weight of the evidence. See In re
Marriage of Marcello, 247 111. App. 3d 304, 315 (1993) ("Review
of the record reveals that no docunentation was produced to
establish that Cynthia's father had in fact |oaned the parties
this sum of noney.").
1 45 CONCLUSI ON
1 46 W affirmthe trial court's judgnent.

M1 47 Affirned.
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