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Summary judgment was properly entered for defendaetgeneral
contractor on a construction project, where pl#ingin employee of
the drywall subcontractor, tripped on a pipe whierying a sheet of
drywall and filed an action alleging that defendémled to remove
debris from the area where plaintiff was workinglao properly
supervise the work being done, since defendantrnexercised
general/supervisory authority, did not alter oredity supervise the
work of the electrical subcontractor responsible tlee debris on
which plaintiff tripped, and did not retain suffcit control over the
electrical contractor’'s work to warrant imposingaty on defendant
under section 414 of the Restatement (Second) db To exercise
reasonable care.

Appeal from the Circuit Court of Cook County, Nd@-L-1404; the
Hon. Kathy M. Flanagan, Judge, presiding.

Affirmed.
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Counsel on Keith L. Young, of Law Offices of Keith L. Youngf&hicago, for
Appeal appellant.

Johnson & Bell, Ltd., of Chicago (Joseph F. Spitzz&arrett L.
Boehm, Jr., and Katie E. Gorrie, of counsel), fopellee.

Panel JUSTICE CUNNINGHAM delivered the judgment of theuco with

opinion.
Presiding Justice Connors and Justice Delort coeduin the
judgment and opinion.

OPINION

This appeal arises from an October 15, 2012 astiéch granted the motion for summary
judgment filed by defendant-appellee Clark CongioncGroup, LLC (Clark Construction),
and denied the motion for summary judgment fileddeyendant Maron Electric Company
(Maron Electric). Maron Electric is not participagi in this appeal. On appeal,
plaintiff-appellant Fortino Fonseca (Fonseca) asgtleat the trial court erred in granting
summary judgment in favor of Clark Construction duese there was sufficient evidence to
establish that Clark Construction owed Fonsecatg duexercise reasonable care. For the
following reasons, we affirm the judgment of thecait court of Cook County.

BACKGROUND

In March 2008, Clark Construction was the genevatractor working on the construction
of an office building located at 300 N. LaSallee®gt; Chicago, lllinois (the building). The
building was owned by 300 LaSalle LLC, a Delawargted liability company (300 LaSalle).
Fonseca was employed as a contractor for RG Catistng a drywall subcontractor of Clark
Construction. Maron Electric was also a subcontracf Clark Construction and was in
charge of the electrical work for the building. Tdentracts between the owner of the building,
the general contractor, and the subcontractorsagwed several provisions that are at issue in
this case.

300 LaSalle and Clark Construction executed araonhtor the construction of the building
(the Clark contract). Section 3.3.1 of the Clarktcact stated:

“[Clark Construction] shall be solely responsidler and have control over
construction means, methods, techniques, sequeands procedures and for
coordinating all portions of the Work under Contraocuments or otherwise required
by good construction practice or by any applicaldde. Contractor understands and
acknowledges that although certain construction nsieanethods, techniques,
sequences and procedures necessary for the caonpleti the Project may be
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referenced in the Contract Documents, it shall remesponsible for and have control
over the construction means, methods, and techsigeeessary to comply with such
sequences and procedures.”

Section 3.3.2 of the Clark contract stated:

“[Clark Construction] shall be responsible to [30@Salle] for acts and omissions
of [Clark Construction’s] employees, suppliers, swtants, Subcontractors and
Sub-Subcontractors and their respective agentsmptbyees, and all other persons or
entities performing portions of the Work.”

Section 10.2.1 of the Clark contract stated:

“[Clark Construction] shall be responsible for tiating, maintaining and
supervising all safety precautions and programsconnection with the Work,
including safety of all persons and property durpggformance of the Work. This
requirement shall apply continuously throughoutdberse of the Work and shall not
be limited by normal working hours. [Clark Constian] shall take all reasonable
precautions and safety measures, including thasedliin the Contract Documents
(which are presumably deemed reasonable), for #fietys of, and shall provide
reasonable protection to prevent damage, injutgsy to:

1. All employees on, and persons performing, treRNand all other persons
who may be affected thereby.”
Additionally, Clark Construction and Maron Electexecuted a subcontract for Maron
Electric to perform the electrical work for the loiimg (the Maron subcontract). Paragraph la
of the Maron subcontract stated:

“[Maron Electric] shall perform all work and shdilrnish all supervision, labor,
materials, plant, scaffolding, tools, equipmenp@ies and all other things necessary
for the construction and completion of the work atigsed in Exhibit B and work
incidental thereto, in strict accordance and fdmpliance with the terms of the
Contract Documents (which are hereby incorporaje@terence) and this Subcontract
and to the satisfaction of [Clark Construction] 4800 LaSalle].”

Paragraph 6a of the Maron subcontract stated:

“[Maron Electric] hereby assumes the entire resgulity and liability for all
work, supervision, labor and materials providedebeder, whether or not erected in
place, and for all plant, scaffolding, tools, equent, supplies and other things
provided by [Maron Electric] until final acceptancé work by [300 LaSalle] as
defined by the Contract Documents.”

Paragraph 18 of the Maron subcontract stated ‘Prldtlectric] shall clean its work and
remove all debris resulting from its work in a manthat will not impede either the progress
of the Project or of other trades.” Paragraph 2thefMaron subcontract stated:

“a. [Maron Electric] shall be bound by, and, atatvn cost, shall comply with all
Federal, state and local laws, codes, ordinancdsregulations applicable to this
Subcontract and the performance of the work hereuwtiether by reason of general
law or by reason of provisions in the Contract Doeuts.

b. Specifically and without limitation, [Maron Efeic] and all employees and
agents thereof shall comply with the applicableumegnents issued pursuant to the
Occupational Safety and Health Act of 1970, as atednall other applicable health
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and safety laws and regulations, and all laws agdlations applicable to the hiring of
aliens.”

Exhibit D of the Maron subcontract stated that¢batract included daily clean-up of all
trash and debris in its work area. The Maron sutvaonstated that Clark Construction had the
right to reject the work of Maron Electric if itdlinot conform with the requirements of the
Maron subcontract. Additionally, an 18-page satetg health manual was incorporated into
the Maron subcontract. The safety manual statet “fafil subcontracting personnel are
required to follow all of [Clark Construction’s] fedy and health policies, in addition to their
own company program.” Further, the safety manualbdished that Clark Construction had a
safety manager for the project, and that Maron tBteavas required to attend a safety
orientation conducted by Clark Construction’s safetanager prior to starting work. The
safety manual required that Maron conduct weekbpltiox talks” with its workers using
forms provided by Clark Construction that were ¢orbturned to Clark Construction’s safety
manager. The safety manual stated that Clark Qet&gin would chair monthly safety
meetings and weekly toolbox talks that Maron Ele®rforeman was required to attend.

On a day in late March 2008, Fonseca was frammagstalling drywall with his brother
between the second and fourth floors of the bujdiFonseca spent the day carrying drywall
sheets and working on areas between the secorfdantil floors of the building. At one point,
Fonseca was carrying a large sheet of drywall weghpproximately 100 pounds down a
hallway in order to hand the sheet to his brotBefore reaching his brother, Fonseca tripped
on an electrical pipe that was on the floor of laway. The drywall broke into two pieces,
and one piece fell on top of Fonseca.

After Fonseca fell, he called for his brother &aid on the ground for about three minutes.
Fonseca and his brother walked down to the basetmégit RG Construction foreman Robert
Alarid (Alarid) about Fonseca’s accident. As a fesf his fall, Fonseca suffered multiple
injuries to his neck and back. Fonseca had suehys back and his right shoulder to treat his
injuries.

On February 1, 2010, Fonseca filed a complainhémgligence in the circuit court of Cook
County against Clark Construction and Kelso-Bur@stmpany (Kelso-Burnett). On March
26, 2010, Fonseca filed a first amended complainhégligence against Clark Construction,
Continental Electrical Construction Company (Coatital Electrical), Maron Electric, and
Gibson Electric and Technology Solutions (Gibsoeckic). On July 28, 2010, Kelso-Burnett
filed a motion to dismiss. On that same day, tfa tourt granted Kelso-Burnett's motion to
dismiss. On August 12, 2010, Continental Electritatl a motion to dismiss. On September
7, 2010, Gibson Electric filed a motion to dismi®s. October 18, 2010, Continental Electrical
and Gibson Electric were dismissed without prejed@n November 1, 2010, Fonseca filed a
second amended complaint for negligence againsk Clanstruction and Maron Electric. On
April 15, 2011, Fonseca filed a motion for leavdil® a third amended complaint, which was
granted by the trial court. On that same day, Foa$#ed his third amended complaint for
negligence against Clark Construction and Maromrtite Specifically, Fonseca alleged that
Maron Electric failed to remove its constructiorbde from the area where he was working,
causing him to fall, and that Clark Constructioitefdto properly supervise the work being
done on the construction site.

On April 21, 2011, the deposition of Amy Olmsteédrsted), senior safety manager of
Clark Construction, was taken. Olmsted stated Hhe# was the safety manager for the
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construction of the building. It was her job to walround the building and make sure
everyone was working safely. Olmsted stated thatk3Tonstruction had the authority to stop
work if it was not being done correctly. Olmstedi diot recall stopping the work of any
subcontractors during the construction of the lgd

Also on April 21, 2011, the deposition of Robedr8llo (Borello), senior superintendent
of Clark Construction, was taken. Borello was thpesintendent during the construction of
the building. Borello stated that if he saw thasubcontractor was working in an unsafe
manner, he had the authority to stop the work.dfelo saw debris in the work area of a
subcontractor, it was his responsibility to tel fubcontractor to clean it up. Further, Borello
stated that it was Maron Electric’s responsibitibyinspect its own work, and no one from
Clark Construction ever inspected Maron Electris@rk. Borello stated that it was Maron
Electric’s responsibility to clean up debris andome from Clark Construction ever cleaned up
debris left by any subcontractors.

On May 3, 2011, the deposition of David O’Mall&€y Malley), safety director for Maron
Electric, was taken. O’'Malley stated that it waai&IConstruction’s job to coordinate Maron
Electric’s work with other subcontractors. AlsoMallley stated that Maron Electric workers
were expected to take care of housekeeping in Wik areas. O’Malley acknowledged that
during construction, there was conduit scrap froardn Electric’s work. O’Malley stated that
the conduit scrap might represent a tripping qpstig hazard.

On March 27, 2012, Joe Mahler (Mahler), genenaritan of Maron Electric, executed an
affidavit. In his affidavit, Mahler stated that sepervised and gave direction to Maron Electric
employees. Mahler stated that pursuant to the Mautrtontract, Maron Electric agreed to
perform housekeeping duties in the Maron Electrarkwareas. In his capacity as general
foreman, Mahler enforced the housekeeping rulefildiavas responsible for and confirmed
that housekeeping procedures were followed. Madtled that he was never informed that a
worker from RG Construction became injured aftepptng onto electrical piping. On May
23, 2012, Mahler’s deposition was taken. Mahletestahat it was his job to direct and
supervise Maron Electric foremen and electricidfis. stated that it was Maron Electric’s
responsibility to clean up debris, which it didlgaHe did not receive any complaints from
Clark Construction about housekeeping. Mahler dtttat Clark Construction never stopped
any work that was done by Maron Electric. He stétadlit was up to Maron Electric to control
the means and methods of its own work during caogtm of the building. Further, Mahler
stated that Clark Construction did not provide MaElectric with any tools. Also, Mahler
held weekly toolbox talks for his employees to tallout safety.

On April 3, 2012, Clark Construction and Maron dtee filed separate motions for
summary judgment. Clark Construction argued thdititnot owe a duty to Fonseca because it
“did not retain any actual control, including swasory control, over the work performed by
Maron Electric.” On October 15, 2012, the trial doentered a memorandum opinion and
order which denied Maron Electric’'s motion for suamn judgment and granted Clark
Construction’s motion for summary judgment. Inatsler, the trial court found that Clark
Construction did not owe Fonseca a duty under aeetil4 of the Restatement (Second) of
Torts (1965) because Clark Construction did notrmbthe means and methods or operative
details of Maron Electric’s work. The trial courdund that Clark Construction retained
nothing more than “the general rights attributable@eneral contractors.” Further, the court
reasoned that “the existence of a safety prografefys manual, or safety director does not
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constitute retained contrpkr se.” Thus, the trial court granted Clark Constructsomotion

for summary judgment. Additionally, the trial codiound that pursuant to lllinois Supreme
Court Rule 304(a) (eff. Feb. 26, 2010), there wagust reason to delay the enforcement or
appeal of its order.

On November 5, 2012, Fonseca filed a timely noticappeal. Therefore, this court has
jurisdiction to consider Fonseca’s arguments oreappursuant to Rule 304(a) and lllinois
Supreme Court Rule 303 (eff. May 30, 2008).

ANALYSIS

On appeal, we determine whether the trial cougdem granting summary judgment in
favor of Clark Construction.

Fonseca argues that the trial court erred in grgrgummary judgment in favor of Clark
Construction because there is a genuine issue tefri@gact as to whether Clark Construction
owed Fonseca a duty under section 414 of the Restat (Second) of Torts. Specifically,
Fonseca argues that Clark Construction owed himtytd exercise reasonable care because
the language of the Clark contract states thatkGTamstruction was solely responsible for,
and had control over, the means, methods, techai@ue procedures of the construction of the
building and Maron Electric’s work. Also, Fonseaantends that Clark Construction owed
him a duty because it retained significant contnér the safety aspects of the construction.
Fonseca points out that Clark Construction hadldifoe safety manager and that there was a
safety manual with extensive safety procedures Mabn Electric had to follow. Fonseca
emphasizes that Borello and Olmsted had the atyhorstop Maron Electric’s work if they
thought the work was being done in an unsafe mamogseca asserts that Clark Construction
went to great lengths to control the safety stasglanf the work site. Therefore, Fonseca
contends that there are genuine issues of matactalegarding Clark Construction’s duty and
liability. Accordingly, Fonseca argues that thealtricourt erred in granting Clark
Construction’s motion for summary judgment.

In response, Clark Construction argues that thedourt did not err in granting its motion
for summary judgment. Specifically, Clark Constroistargues that it did not owe Fonseca a
duty under section 414 of the Restatement (Secohdprts because it did not retain any
actual control, or general supervisory control,rdMaron Electric’'s work. Clark Construction
asserts that the language in the Maron subcorghaets that Maron Electric agreed to assume
the entire responsibility for all work, supervisjdabor and materials during construction of
the building and that Maron Electric was respormstblclean up all of its debris. Thus, Clark
Construction was not responsible for the debris daaused Fonseca’s injury. Also, Clark
Construction argues that lllinois law states thatrnewhere general contractors are given
general supervisory and controlling powers oveolssite, liability will not be found if the
general contractor does not take an active roknsuring safety and does not retain control
over the incidental aspects of a subcontractor'skw@lark Construction contends that the
depositions and affidavits of the parties show tGkrk Construction did not control the
operative details of Maron Electric’s work. Clarlor@truction points out that it never
inspected Maron Electric’s work and never ordereatdv Electric to stop working. Further,
Clark Construction argues that it only promoted egah safety efforts as opposed to
controlling the safety procedures of Maron Elect@tark Construction highlights that Maron
Electric held its own toolbox talks and Clark Ceunstion had no input regarding the topics
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covered in those meetings. Clark Construction &s$leat contrary to Fonseca’s argument, it
did not go to great lengths to control the safggndards of the worksite. Thus, Clark
Construction contends that it did not owe Fonsedatyunder section 414 of the Restatement
(Second) of Torts. Accordingly, Clark Constructiargues that the trial court did not err in
granting its motion for summary judgment.

124 Summary judgment is appropriate when the pleadiadmissions, and affidavits show
that there is no genuine issue of material factthadnoving party is entitled to judgment as a
matter of law. 735 ILCS 5/2-1005(c) (West 2008grger v. Halverson Construction Co., 232
ll. 2d 196, 201 (2008). We review the trial coarsummary judgment ruling under the
de novo standard of reviewoerger, 232 Ill. 2d at 201.

125 In this case, Fonseca’s lawsuit against Clark @oason is based on common-law
negligence. “In any action for negligence, the miéfi must present sufficient evidence to
establish the defendant owed a duty to the plaihiangel v. Brookhaven Constructors, Inc.,
307 1ll. App. 3d 835, 837 (1999). The court decidssa matter of law whether a duty exists,
and if no duty exists then there can be no recovdrat 837-38.

126 Generally, it is the rule in lllinois that a pamgo entrusts an independent contractor will
not be held vicariously liable for tortuous actsomnissions committed by the independent
contractorMadden v. F.H. Paschen/SN. Nielson, Inc., 395 Ill. App. 3d 362, 381 (2009). “This
is because one who hires an independent contnasiaily does not supervise the details of the
contractor’s work and is therefore not in a goodifon to prevent the contractor from acting
negligently.”l1d. However, if sufficient control is exercised ovbe independent contractor,
then that rule no longer applies and section 414hefRestatement (Second) of Torts is
triggered.ld. at 382. lllinois has adopted the approach ofieectl4 of the Restatement
(Second) of TortsRangel, 307 Ill. App. 3d at 838. Section 414 of the Resteent (Second) of
Torts states as follows:

“One who entrusts work to an independent contratiat who retains the control
of any part of the work, is subject to liabilityrfphysical harm to others for whose
safety the employer owes a duty to exercise reddercare, which is caused by his
failure to exercise his control with reasonableecaRestatement (Second) of Torts
§ 414 (1965).

127 Commentsa andc of section 414 provide us with more guidance:

“a. If the employer of an independent contractorinstaontrol over the operative
detail of doing any part of the work, he is subjecliability for the negligence of the
employees of the contractor engaged therein, uh@emles of that part of the law of
Agency which deals with the relation of master @mivant. The employer may,
however, retain a control less than that whicheisassary to subject him to liability as
master. He may retain only the power to directdraer in which the work shall be
done, or to forbid its being done in a manner {ikelbe dangerous to himself or others.
Such a supervisory control may not subject himidbility under the principles of
Agency, but he may be liable under the rule stategtlis Section unless he exercises
his supervisory control with reasonable care stogwevent the work which he has
ordered to be done from causing injury to others.
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c. In order for the rule stated in this Section pplg, the employer must have
retained at least some degree of control over toener in which the work is done. Itis
not enough that he has merely a general rightderahe work stopped or resumed, to
inspect its progress or to receive reports, to nmalggestions or recommendations
which need not necessarily be followed, or to pibealterations and deviations. Such
a general right is usually reserved to employarsitloes not mean that the contractor
is controlled as to his methods of work, or asgerative detail. There must be such a
retention of a right of supervision that the coctioa is not entirely free to do the work
in his own way.” Restatement (Second) of Torts 4 dits. a, ¢ (1965).

In construction negligence cases where thereanaact between a general contractor and
an independent contractor that employed the pfgintiis the general rule that summary
judgment in favor of the general contractor is prapriate when the general contractor agreed
to retain control over safety at the constructida er where the general contractor goes to
great lengths to control safety at the construcsite Joyce v. Mastri, 371 Ill. App. 3d 64, 74
(2007). “However, summary judgment in favor of feneral contractor is appropriate where
an independent contractor is contractually resgbadior jobsite safety and the defendant
general contractor takes no active role in ensusiaigty [citation], or where [the] general
contractor reserves the general right of supenmvisiger the independent contractor but does
not retain control over the incidental aspectshefindependent contractor’s work [citation].”
Id. A general contractor’s rights to stop work andlesr changes are general rights of
supervision and not a retention of control overittoedental aspects of the woiRalderon v.
Residential Homes of America, Inc., 381 Ill. App. 3d 333, 346 (2008). “The mere eaiste of
a safety program, safety manual, or safety direistonsufficient to trigger [section 414].”
Madden, 395 Ill. App. 3d at 382. Even if a general coatoa retains the right to inspect work,
orders changes to the plans, and ensures thay paésiautions are observed and the work is
done safely, the general contractor will not bedHelble unless the evidence shows that the
general contractor retained control over the intidieaspects of the independent contractor’s
work. Rangel, 307 Ill. App. 3d at 839.

We agree with Clark Construction’s argument. lis ttase, Clark Construction did not
retain control over the incidental aspects of Maklectric’'s work. Although the Clark
contract provided Clark Construction with genergbexvisory authority, Clark Construction
did not exercise this authority and in no way &ltkor directly supervised the work of Maron
Electric. In making this determination, we find tlamguage of the Maron subcontract, the
affidavit of Mahler, and the depositions of theigas employees involved in the construction
project, to be particularly important. The Maronbsontract stated that Maron Electric
assumed the entire responsibility and liability Work, supervision, labor and materials used
in conjunction with the construction of the buildirFurther, the Maron subcontract stated that
Maron Electric was responsible for cleaning andaeng all debris from its work area and
that Maron Electric was bound by all laws, codedir@ances and regulations applicable to the
Maron subcontract through general law or the Ctarktract. In Olmsted’s deposition, she
stated that she would walk around the jobsite tkesarre that people were working safely, but
she did not recall ever stopping anyone’s workBtmello’s deposition, he stated that it was
Maron Electric’s responsibility to inspect its owork and clean up its own debris, and that he
never inspected Maron Electric’s work. In Mahled&position and affidavit, he stated that: he
directed and supervised Maron Electric employeesyod Electric was responsible for
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cleaning up its own debris; Clark Construction mestopped Maron Electric’s work; and
Maron Electric controlledhe means and methods of its own work during construction of the
building. These facts show that Clark Construction did meote control over the way that
Maron Electric conducted its work. Thus, Clark QGomgtion did notretain control over
Maron Electric’s work.

We note that Clark Construction had a safety mandteld weekly safety meetings, and
had a safety manual that Maron Electric was dicetwefollow. However, we also note that
Maron Electric conducted its own weekly toolboxkgathat had no input or direction from
Clark Construction. In support of his argument, $&a cites two cases which held that a
general contractor owed a duty to a plaintiff engpl® of a subcontractor because the general
contractor retained sufficient control over the cariiractors’ work to trigger section 414 of
the Restatement (Second) of Torts. Békkerson v. Paul H. Schwendener, Inc., 379 Ill. App.
3d 491 (2008);Bokodi v. Foster Whedler Robbins, Inc., 312 Ill. App. 3d 1051 (2000).
However, we find those cases distinguishable frbmn instant case because the general
contractors in those cases retained significantyyentontrol over the subcontractors’ work.
For example, inMlkerson, the general contractor required the subcontractgsrovide a
“ ‘site specific safety plan’ ” for the general d¢oactor’'s approval; and the general contractor
sent the subcontractor a scathing letter warnimgstibcontractor that its work would be
stopped if it did not comply with the safety proaess.Wilkerson, 379 Ill. App. 3d at 494-95.

In Bokodi, this court found that the general contractor weritgreat lengths” to control the
safety standards of the work siBokodi, 312 Ill. App. 3d at 1063. The court noted that th
subcontractors were instructed by the general aotdr about appropriate personal equipment
and clothing, personal grooming, and when and wtteezect barricades and warning lights.
Id. Additionally, the subcontractors were required¢bieve consistency and participate in the
general contractor’s site safety program and ruites.

In this case, Clark Construction did not go tohsgreat lengths to control Maron Electric’'s
work. Maron Electric was free to complete its wak it pleased and was responsible for
cleaning and monitoring its own work area in a safedition. Moreover, as discussed earlier,
“[tlhe mere existence of a safety program, safetynual, or safety director is insufficient to
trigger [section 414].Madden, 395 Ill. App. 3d at 382. Accordingly, based oa thnguage of
the Maron subcontract, the depositions of the wariemployees involved in the project and
their testimony regarding the actual practice atdbnstruction site, as well as the affidavit and
deposition of Mahler; we find that Clark Constroctidid not retain sufficient control over
Maron Electric’s work to trigger section 414 of tRestatement (Second) of Torts. Thus, we
hold that as a matter of law, Clark Constructiod dot owe Fonseca a duty to exercise
reasonable care, and the trial court did not egramting summary judgment in favor of Clark
Construction.

For the foregoing reasons, the judgment of theudicourt of Cook County is affirmed.

Affirmed.



