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OPINION

11 Plaintiff Donna L. Lee, personal representativeha estate of the late Thomas J. Lee,
appeals orders of the circuit court of Cook Coumtgnting summary judgment in favor of
defendant Six Flags Theme Parks, Inc. (Six Flags)counts I, I, Il and IV of plaintiff's
complaint, which alleged wrongful death and surlolaims based on theories of construction
negligence and premises liability. Counts | andiére brought on behalf of the estate, while
counts Il and IV were brought as survival actiofs.appeal, Donna argues Six Flags retained
sufficient control over the work performed by itsntractor to owe a duty of care to Thomas.
Donna also argues there are genuine issues ofiatdsat precluding the entry of summary
judgment on her premises liability claims. For fbbowing reasons, we affirm the judgment
of the circuit court.

12 BACKGROUND

13 On July 3, 2008, Donna filed a complaint againstFkags and Royal Crane Service, Inc.,
in the circuit court of Cook CountyThe complaint generally alleged that prior to Meid,
2008, Six Flags was engaged in the project of disling a steel structure known as the
“Splash Water Falls” amusement ride (ride), usirgmPanella & Sons (Campanella) and
Royal Crane as contractors. Thomas, employed byp@netla as a heavy equipment

'Royal Crane is not a party to this appeal. The rsrdppealed from in this case also ruled upon
issues in third-party actions that are not involirethis appeal.
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mechanic, was assigned to assist in dismantlingrittee by disconnecting and removing
structural steed.

On March 11, 2008 Thomas and coworkers had dissziad a motor on a platform 43 feet
above ground. The motor was lifted from the platf@nd moved to the ground, resulting in a
large opening in the platform, which was not codeoe barricaded. Thomas and coworkers
then were connecting cables from a crane to a caemiknown as the pan, which was also 43
feet above ground. During this preparatory worlgfas fell to his death, through the opening
created by the removal of the motor from the platfo

Donna’s complaint was comprised of four countsui@d sounded in negligence on a
premises liability theory, alleging Six Flags knefsthe dangerous conditions on its land, but
failed to exercise reasonable care to protecteesitincluding Thomas. Count Il sounded in
construction negligence, alleging Six Flags retairafficient control over the manner and
method of the safety aspects of the project torifiability for the negligence of Campanella
and had actual knowledge the work would createléfimgerous condition, yet failed to provide
a safe place or platform upon which Thomas coulckw@ounts Ill and IV alleged survival
actions based on the theories of premises liakalitgt construction negligence, respectively.
Counts Il and 1V, the construction negligence ckirlso alleged Six Flags was negligent in
hiring Campanella.

On January 11, 2013, following pretrial discove®y Flags filed a motion for summary
judgment on the four counts of the complaint aliggtonstruction negligence and premises
liability with respect to Six Flags. On January 2813, Six Flags filed an amended motion for
summary judgment on these four counts of the camiplia both motions, Six Flags argued it
could not be liable because it did not retain amtl over the means and methods of work on
the project and was completely unaware of the luezaated shortly before Thomas's defth.
On February 15, 2013, plaintiff filed her respoms@pposition to the motion for summary
judgment, disputing both of Six Flags’ primary atises. Donna also responded to Six
Flags’ "brief assertion of a sole proximate caustedse,” but neither party has raised such a
defense as an issue in this appeal. On Februa023, Six Flags filed its reply in support of
its motion for summary judgment.

The materials submitted by the parties in suppdrand in opposition to summary
judgment disclose the following facts. Six Flagsl &@ampanella entered into a construction

“Although not described in the pleadings, the reestdblishes the ride consists of boats that were
conveyed in a trough along an upward-sloping cotosan elevated platform, from which the boats
would, by the force of gravity, race through a daxand-sloping trough of water to return to ground
level. The record also establishes Campanella beganantling the ride from the end, working
backward and upward toward the platform at theofaghe ride.

*The record does not indicate whether Six Flagsiobddeave of court to file an amended motion
for summary judgment. The amended motion for surgrualgment is organized differently and some
of its arguments are condensed in comparison totiginal motion. We observe, however, that the
arguments presented in both motions are substgrgigdilar.
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agreement (Agreement) dated January 31, 2008.08ettP of the Agreement stated the
contract documents would include not only the Agrest, but also the specifications of the
work and other documents, among which were theqealdrom Campanella, an appendix of
general conditions, the “Six Flags Great Americant@actor Safety Guidelines” (Safety
Guidelines), an indemnity and insurance addendumeh sapplemental schedules. Section 1.3
of the Agreement provided for Campanella to havedaated a thorough inspection of the
work site to determine the difficulties and hazarasdent to the work before executing the
Agreement or commencing work on the project.

Section 3.1 of the Agreement provided Campanébél supervise and direct the work on
the project. Section 3.1 also provided Campanslhalfl be solely responsible and have control
over construction means, methods, techniques, sega@nd procedures and for coordinating
all portions of the Work under this Agreement.” &t 3.2 provided that, unless otherwise
specified, Campanella shall provide and pay forlaor, materials, equipment, and other
facilities and services necessary for the propeceton and completion of the work. Section
3.6 of the Agreement required Campanella to defenid&mnify and hold Six Flags harmless,
to the fullest extent permitted by law, against @ims and causes of actions by any
party—including Campanella’s employees—arising @fuhegligence by Campanella and its
employees.

The Safety Guidelines, signed by Campanella’sigees on February 11, 2008, state:

“Safety and the safety training is the responigjbibf the contractor for all its
operations. Full compliance with all Federal, statel local laws and guidelines are
required. This also includes providing personatgrtive equipment as the job dictates
or requires. If Six Flags *** is required to proeigersonal protective or other safety
equipment to aid in compliance, it reserves thatrig do so at the expense of the
contractor.”

In particular, the contractor was required to compith federal Occupational Safety and

Health Administration (OSHA) standards regardingnowunications regarding possible

exposure of employees to hazardous materials, O@hidelines for the control of hazardous

energy, the OSHA program for entries into confispdces, and OSHA requirements for the
proper barricading and warning of open holes.

The Safety Guidelines also provided that “[c]oatoas doing work above six feet will
provide for and enforce the use of fall protectiontheir employees. The contractor was also
responsible for the handling, storage and dispofsahy hazardous waste in accordance with
the law. Contractors were required to use grountt faotected receptacles for all temporary
power needs. Moreover, the contractor was requo@dey all posted traffic control signs on
Six Flags’ property. Six Flags disclaimed respoitigjtfor the contractor’'s equipment. If the
contractor worked with flammable materials or welfliequipment, the contractor was
required to provide proper fire extinguishing mediad notify Six Flags when and where
welding was to occur.

The Safety Guidelines further provided Six Flagginagement could “inspect for any
unsafe action and/or conditions and request cooresiof such situations.” Consumption of
alcohol and illegal substances on or before erde8ix Flags’ property was prohibited, as
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were practical jokes, horseplay, scuffling and fiigly. Firearms were also barred from Six
Flags’ property.

The general conditions similarly required the cactior to comply with OSHA law and to
provide protection for the work in place. The geheonditions barred burning of materials at
the work site. Six Flags had the right to apprawe substitute equipment or materials for those
specified in the underlying contract. The contrastas also required to have a competent
superintendent, foreman or other representativsfaetiory to Six Flags at the work site at all
times. The contractor was required to submit ateminotice to Six Flags for permission to
proceed. Furthermore, if the contractor neglectegroperly execute the work, Six Flags
could, after three days’ notice to the contraatoake good such deficiencies and deduct the
cost thereof from the payment due the contractor.

The indemnity and insurance addendum, also signedCampanella’s president on
February 11, 2008, provided Six Flags had no rightontrol the details of the contractor’s
work, or the means, methods or manner of the cctatra performance of the work under the
Agreement. Six Flags had the right to determinerdseilts to be accomplished under the
contract, as well as the right to accept or rdjgetresults and quality of the contractor’s work.

Schedule A to the Agreement required that all nelteconform to the City Of Gurnee
building codes, and all workmanship to meet theeyd of Six Flags’ construction division.
The contractor was required to submit daily progreports. All employees were required to
conform to Six Flags policies, specifically the etgf policies. The “Schedule ‘A’
Supplemental” required the contractor to removeidebsulting from the operation on a daily
basis. All workers on the site were required to meeldard hat for protection. The contractor
was further required to submit a daily report te 8ix Flags construction office, setting forth
the number of foremen and mechanics working thet aawell as the location and nature of
the work performed.

On February 12, 2008, Pete Campanella, Jr. (Pageed an acknowledgment that he read
and understood the Six Flags Great America comrasafety, health and security
requirements (Great America Requirements), andedgte convey them to Campanella’s
employees on the project. Many of the Great AmeRamuirements were substantively
similar to the Safety Guidelines. In addition, tBeeat America Requirements provided that,
prior to commencing any work, a contractor represtére must attend a health and safety
orientation conducted by the Six Flags Great Ansesafety department. The contractor
representative must bring a written scope of walting with a list of materials to be used, to
the orientation. The contractor representative atsist review the policies and procedures
with all contractor employees prior to commencenadrihe work. All contractor employees
would be required to attend a safety briefing a@steweekly thereafter. Six Flags Great
America would discuss any safety concerns at thmeetings and field questions from
contractor employees. The contractor would repbihgries and incidents to the Six Flags
Great America safety department for investigation.

The Great America Requirements further provideddbntractor must make available an
OSHA-required safety and health program, includirggatement of policy, plan for work site
hazard prevention and control, and training for lexyges. The contractor was responsible for
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personal protection equipment, including hard hsisel toe safety shoes, shirts and long
pants, and—when needed—safety glasses, heariregpoot and safety vests. OSHA-approved
fall protection must be worn in all areas where kEyges were working at unprotected heights
of six feet or more.

In addition, the Great America Requirements addr@spersonnel movement. The
contractor’s drivers were required to have drivécenses and observe posted speed limits on
Six Flags Great America property. When it was ng@easto transport contractor employees in
the back of a truck, all employees were requireddoseated with the tailgate raised. All
contractor vehicles were subject to search whilSiarFlags Great America property.

Pursuant to the Great America Requirements, tidractor was required to conduct a
daily inspection to insure compliance with its opmocedures, as well as those of Six Flags
Great America, and applicable laws. Six Flags Ghaatrica would also inspect the work site.
If a representative of Six Flags Great America ol a safety violation, the contractor
would be requested to correct it. If a contractapyee was notified in writing of three safety
violations, the employee would no longer be allowed/ork on the property. Any contractor
employee committing theft, trespassing or destonabif property would also be removed from
the property.

Steven Small testified by deposition that on Matdh 2008, he was Six Flags Great
America’s safety manager. Small described the Splfdater Falls amusement ride as having
cars or boats ascending a ramp to a height of 8 then across a level area and then
proceeding down a chute. According to Small, wheintenance personnel would work on
the top level of the ride, they would have pers@ratective equipment, such as harnesses,
lanyards or retractable equipment, provided byFErgs Great America to guard against a fall.

Small identified maintenance director Gary Pohlmarthe individual who approved the
contract with Campanella to dismantle the SplashteWé#alls amusement ride. Small
distinguished the process of dismantling the rigeg-by-piece from a demolition, which may
involve exploding or pulling down a structure. Shaddo testified construction superintendent
Terry Pearsalf, who reported to Pohlman, gathered informationewetbp the contract and
the scope of the work, directed the contractotheowork site, and to monitor the progress of
the work. According to Small, Pearsall was at taegkggvery day, but Small did not know how
often Pearsall visited the work site. At some paiftér Thomas fell, Small proceeded to the
top of the ride, where he observed a lanyard ropghe railing. Small never assessed whether
that lanyard rope was long enough to allow sometiaehed to the rope to reach all the way to
the other side of the platform at the top of tleeriOn the date Thomas died, Pearsall told
Small he had observed Campanella employees tieditbifa lanyard rope on at least one prior
occasion.

According to Small, Pearsall arranged the medtigtgveen Small and Pete to discuss the
scope of the work and the contractor’s safety rasjdlities. At this meeting, Small informed
Pete of the requirement for fall protection. Snteditified the requirement for fall protection
above a six-foot height was an OSHA regulation. [Bmi@rmed Pete the contractor would be

“The record indicates Pearsall’s full name is Irav&d Pearsall.
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required to follow Campanella’s safety policy, asllvas OSHA regulations and “the line item
in our paperwork” for fall protection. Small alsestified he did not know what methods
Campanella planned to use, but recalled Pete imfigrimm they had harnesses and lanyards
and knew the standards. Small received a copy ofp@aella’s general safety policies and
discussed them with Pete. Small did not discuds Réte the use of retractable equipment of
the type previously described in his deposition.riby the meeting, Small reiterated
Campanella was solely responsible for the safetthefwork, including the fall-protection
requirements.

Small further testified Campanella was not reqlite submit a daily work report,
describing it as a standard, but not a routinestma which was enforced. Small had no other
meetings with anyone from Campanella before thedémt involving Thomas. Small
indicated he drove past the work site on one oooasiut did not observe anyone working on
the ride or speak to any Campanella employeesaatithe. Small indicated Six Flags could
stop work to correct an unsafe condition at thekvgite.

In addition, Small testified he proceeded to therkwsite after learning of Thomas’s
accident through a radio call. When he arrivedhatscene, he observed Thomas was wearing
a harness. Small gathered Campanella employeelranght them to a conference room to
obtain statements about the incident. Small redallee of the employees, Mark Kuenster,
stating he had reminded Thomas to be careful atheubpening just before the accident
occurred.

Pohiman testified by discovery deposition regagdire methods, equipment and training
for fall protection provided to Six Flags’ ride m&nance employees. Pohlman also testified
contractors were required to follow fall-protecti@gulations at heights above six feet, and he
would stop someone violating those regulations.IRah also testified that if he or Pearsall
observed contractors not complying with the geneaadditions of the contract, he could
terminate the job.

Pohlman acknowledged he was the individual whoanly interacted with contractors
regarding the removal of the Splash Water Fallssament ride, although it was a corporate
contract. Pohlman was designated as the ownersgeptative for the project. According to
Pohlman, Campanella had previously performed gopdsewer work, excavation and
demolition work For Six Flags. In particular, CampHa previously removed a station for an
attraction named “Shockwave,” which included a @6tfplatform.

Pohiman also testified he knew the gear box waoektl to be removed by crane. Pohiman
assumed the workers would use fall protectionhblke was created on the platform. Pohlman
did not specifically discuss the use of fall prei@e on the platform with Pete. Pohiman also
did not have conversations with Pete about howstinecture of the Splash Water Falls
amusement ride would be removed.

®In her brief's statement of facts, Donna cites $mekposition to assert that Small approved the
use of a single-lanyard fall protection device, the cited portion of Small's deposition does not
support that assertion.
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Pohiman visited the work site “from time to tim@’check on the progress of the project.
His office was perhaps 600 feet from the jobsiteé la@ probably would have driven to the site
in February and March. Pohlman did not speak to fizenalla’s workers about the tasks they
performed and never observed anything amiss ortisfesatory to cause him to request the
work be performed in a different manner.

Although Pohlman had observed workers at the tdheostructure, he did not recall the
last time he visited the site prior to Thomas’s. l@Bbhiman was on the other side of the park
with Pearsall when they learned Thomas had falRohiman was not involved in the
investigation of the incident. Pohlman never coesgdrwith Pete about the incident.

Pearsall, Six Flags Great America’s constructioanager, testified by discovery
deposition regarding Campanella’s prior work asrm@ctor for Six Flags. Typically, Pearsall
would check whether contractors were complying widi-protection requirements. If
Pearsall observed someone not complying with fiedtgrtion requirements, he would quickly
instruct the worker to use a harness, descend fhenheight, or take whatever action was
necessary to make the work safe. Pearsall agregdfta worker did not comply with his
direction, he “would be out of there.”

Pearsall contacted Pete regarding the project fwibidding and showed him the site for
approximately 5 to 10 minutes. Pearsall did noaltexscending to the top of the structure on
this visit or discussing the removal of the geax both Pete. Pearsall also did not recall
whether Campanella independently evaluated th@sascended to the top of the ride prior to
commencement of the work. Moreover, Pearsall didracall soliciting bids from anyone
other than Campanella.

Pearsall was not involved in the meeting betweste Br any other Campanella personnel
and safety manager Small. Pearsall was not awaaeyobther safety meetings between Six
Flags and Campanella personnel. Although Six Ftagsired contractors to submit forms
regarding weekly safety talks, Pearsall did notkmdether Campanella submitted the forms
regarding this project. In addition, Pearsall fexii no one really asked for the daily work
reports required by the contractor.

Pearsall knew Thomas from Campanella’s prior vasrdt had no criticism pertaining to his
diligence. Pearsall, however, never conversed Witbmas regarding this project. Pearsall had
no knowledge of Thomas’s work duties on the project

According to Pearsall, on this particular projg€ampanella was removing successively
higher steel components of the ride’s chute. P8alisbnot recall seeing workers actually on
the chute structure itself, as opposed to beirdiit Pearsall visited the work site two or three
times weekly. He normally would not visit a demiolit site on a daily basis. Pearsall spent
most of his time with the construction of an atti@t called the “Dark Knight,” which was
located in a different area of the park.

Based on his prior experience, Pearsall knewrd#rabval of the gear box would leave a
hole in the platform at the top of the structureai®all did not recall having any conversations
with Campanella personnel to plan what would hapater the gear box was removed.
Pearsall did not know when the gear box was toemeowed. Although Pearsall observed
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Campanella workers using fall protection, he did rezall having any conversations with
Campanella personnel regarding fall protectionr$aladid not know who, if anyone, from
Six Flags was monitoring Campanella’s work for ctiemre with the fall protection

requirements.

According to Pearsall, his conversations with Canglla workers would be “small talk”
about the progress of the work. Pearsall did ncallfeCampanella workers mentioning any
problems to him. Pearsall did not provide suggestmr instructions to Campanella’s workers.

Pearsall confirmed he and Pohlman were on the aille of the park when they heard
about Thomas falling from the structure and immiedijgporoceeded to the work site. Pearsall,
however, was not involved in the investigation bé tincident. Pearsall's job duties and
responsibilities were not involved with contractaadtters, although he was generally familiar
with the contents of the contracts. Pearsall festithat aside from the daily work reports,
contractors were expected to comply with the teofrthe contract.

Pete, a vice-president of Campanella, testifiedlisgovery deposition that Campanella
had worked for Six Flags on more than 20 occagioias to the incident. Pete agreed with the
recital in the Agreement that Campanella had skill expertise in the renovation and
construction of facilities used in theme parks atider amusement facilities. Prior to this
incident, Campanella had never been found not ta@drepetent to perform the type of
demolition Campanella was performing by OSHA or athyer regulatory agency or judicial
body. Campanella’s previous demolition work inclddbe removal of a silo at the Gurnee
Mills shopping center, which involved cutting thieusture apart at a height above 20 feet
using a lift truck.

Pete acknowledged the Agreement made Campanddlly sesponsible for the means,
methods, techniques and procedures for coordindteng/ork on the project. Pete agreed that,
in practice, Six Flags hired Campanella to disneaatid remove the ride, but left the means
and methods of accomplishing this to Campanellte &8so acknowledged Campanella agreed
to be responsible for the safety of its employeeshas particular job. According to Pete, the
Great America Requirements did not contain safetigedines that differed from his own
safety standards. There was nothing in the SixsF&ajety requirements that changed how
Campanella performed its work or altered the meamsnethods by which Campanella
accomplished its work. Pete testified Six Flagsresed no control over the operational
details of this job. Campanella required and s@gpkafety harnesses for its employees
working at height$.

Pete further testified he delegates the fulfillneh Campanella’s contracts to other
Campanella personnel. Kevin Zupec was the on-sliesppervisor for Campanella. When
Zupec was not present, Thomas would act as thgypéervisor. Pete added Thomas wanted to
take the lead role on this job.

Pete testified he, Zupec and Thomas met with Bkarsd Pohlman approximately two
weeks prior to the bid date for the project to exmnhe site, discuss what Six Flags wanted
them to accomplish, and establish the bid datetsBegrovided the Campanella personnel

®Pete did not specify in his testimony the heightlaith harnesses would be required and supplied.
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with access to the site and allowed them to takasomements. Pearsall did not direct or
suggest the manner in which he wanted them to digenghe structure. The Campanella
personnel ascended to the top of the Splash Watks ride, but Pete did not recall whether
Pearsall accompanied them. Pete also did not rebaliher they discussed how the gear box
would be removed. Pete knew the removal of thelgeawould leave a hole in the platform at
the top of the ride, but did not recall whetheriggie was specifically discussed at the time.

Moreover, Pete testified regarding the meetindn\v@imall, the purpose of which was to
ensure Campanella would abide by Six Flags’' safetlicies. Pete signed off on the
documentation of the safety policies at this meptiRete did not recall discussing fall
protection during the meeting.

Pete identified a set of documents as Campanalialy work reports for the project,
which were used to keep track of the employeeseptest the site and the work performed.
According to Pete, Six Flags did not require hinstdmit a daily work report to Six Flags’
personnel. Pete nevertheless prepared and reteepeds for the period from February 18
through March 10, 2008. Pete testified he wouldhast prepared these reports had Small not
required their preparation.

Pete additionally testified Pohlman would obsetive site periodically to monitor the
progress of the work. Pete could not say whethbairRan and Pearsall observed the site daily.
Pete, however, acknowledged he provided answessitien interrogatories stating Pohlman
and Pearsall visited the site daily. Pete alsdfitsdhe was not at the work site daily, but knew
from past experience Pohlman and Pearsall wouitldady.

Pete added that, regarding the accomplishmertieofvork, Six Flags would attempt to
accommodate Campanella employees’ reasonable tsqlid2ohiman and Pearsall observed
an unsafe act, they would definitely say sometlaipgut it. If Pohlman and Pearsall wanted an
unsafe act stopped, Campanella would stop.

Pete could not recall the number of times he ofesePohlman and Pearsall at the site prior
to Thomas'’s fall. Pete was not at the scene afitident on the date Thomas fell. Pete became
aware that Thomas removed his safety harness glheftbre the fall. Pete did not know why
Thomas would have removed his harness. Pete claibes®d on his conversations with
Thomas, that Thomas had experience working abovee2@t his previous employment. Pete
testified Kuenster was Campanella’s operator ondhePete did not know whether Kuenster
had experience working at heights over 20 feet.

Zupec, an equipment manager for Campanella, isbtiby deposition he had not
supervised jobs involving high structural steebptd the job at Gurnee Mills. Zupec’s duties
on the Gurnee Mills job did not require fall-praiea devices. Zupec believed Thomas
worked “on and off” on the Gurnee Mills project. Zupec’s opinion, Thomas was more
experienced than he was in bringing down structstesl. Zupec described Thomas as one of
Campanella’s best employees and a very safe worker.

Zupec, after describing various projects Campanmtformed for Six Flags, testified that
in general, Pearsall would be present daily to en€lampanella was working. From time to
time, Pearsall would comment on the work and Camlalistened to his comments.
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According to Zupec, Campanella had harnessesaarydids available prior to this project.
Zupec added he was almost certain Campanella medhsvo new harnesses and two new
lanyards for this project. The harnesses do natgmiefalls, but slow a worker’s fall such that
they control and cushion a fall. Campanella prodideis type of harness to Thomas and
Kuenster when they were required to ascend thetdd\structures of the Splash Water Falls
ride.

When Zupec, Pete and Thomas met Pearsall pribrdtding the job, Pete and Pearsall
remained at ground level, while Zupec and Thoma®rated a stairway on the ride and
discussed whether they wanted to accept the wockoing to Zupec, he and Thomas
discussed the challenge of the project, which visssdembling, rather than repairing, the ride.
Zupec and Thomas discussed the different approatiegsmight take to bring down the
structure. Zupec testified he and Thomas may haea lon the structure for as long as 30
minutes of the 2 hours they spent at the sitedbgt After returning to ground level, Zupec
learned Six Flags was going to want to save the lyma

At this time, Zupec did not discuss the mannedismantling the ride, or fall protection,
with Pearsall. Zupec ultimately learned Six Flagsted to save certain buildings at the site,
which rendered it impossible to simply knock over structure. Before the work commenced,
Small made a comment that Campanella should ettseyehad fall protection while working
at the top of the structure. At that meeting, Zup@as unsure whether the platform and gear
box would be removed together, or whether the geamwould be removed prior to removing
the platform. Zupec and Thomas later discussedvemadohe entire platform versus removing
the gear box approximately one week before the gearwas ultimately removed. Zupec
ultimately was aware removing the gear box wouddte a hole in the platform, but he did not
recall discussing that fact with Thomas or anyBags personnel.

Zupec testified he was the supervisor for the jalpec was at the work site for the first
two full days of the project, but was “in and ostipervising jobs and making repairs on other
days. Zupec did not recall any particular convépsatwith Pearsall while at the work site.
Zupec also did not recall any conversation withIPaim about the job after work commenced.
Zupec further did not think Pohlman contacted atheo Campanella personnel after work
commenced, because he would have learned of suthctoAccording to Zupec, the only
supervision given to Campanella employees on tbggrwas provided by Zupec or Thomas
when Zupec was not present. Zupec gave “toolb&s'tad the crew every morning, including
reminders about fall protection and demonstratajriew to properly wear harnesses and how
to get tied off.

Zupec did not know whether Pearsall or Pohimaitedsthe work site daily. Zupec
assumed Pearsall and Pohlman had the authoritgpect the site for safety conditions. Zupec
also assumed that if Pearsall or Pohlman obsergatesy violation they would request that he
correct the problem. Zupec and Pete performedysaigpections at the work site.

Zupec additionally testified he did not recall wher Six Flags’ safety rules were ever
discussed with the crew Campanella assigned tgthject. Zupec recalled that safety rules
were discussed, but “most of them were discussed €ampanella’s safety.” Zupec testified
Campanella’s own standards required their workesdar hard hats and orange safety vests.
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Zupec did not know whether Six Flags required leats or orange safety vests. Zupec was not
required to submit a daily work report. Zupec oplitigat had Six Flags made a point-to-point
or retractable spool type of fall protection avialitg Campanella would have considered using
it.

According to Zupec, Thomas never informed him 1wy aafety concerns regarding the
project, including concerns about working at hesgflupec testified that to his knowledge,
Thomas and Kuenster used harnesses every day aadieeoff while working at heights on
this job. Zupec recalled being at the work siteagproximately 3 or 4 p.m. the day before
Thomas fell, because Zupec was leaving town latdrday. Zupec made the visit to assess the
progress of the project with Thomas. According tp&c, Campanella’s personnel would have
finished the highest portion of the work in anottay.

Zupec returned to the site on the day followingiticident for a meeting attended by Pete,
Campanella’s president, an OSHA inspector and &igd-personnel. Zupec did not believe
Pearsall attended this meeting, and he could watlreghether Pohiman or Small attended the
meeting. The OSHA inspector inquired about falltpation measures at the site and requested
to examine the harnesses. According to Zupec, Caefiparetained another construction
company to complete the project.

Kuenster testified by deposition regarding theirebf the work on the project. According
to Kuenster, he and Thomas were the only Campawnelgers who performed torch cutting at
heights on this project. Kuenster confirmed Thomas acting foreman on the date of the
incident. Kuenster also testified it was necesgarynim and Thomas to unhook their six-foot
lanyards in order to navigate the entirety of tlefprm at the top of the structure.

Tony Wyatt testified by deposition he was a craperator for Royal Crane on the date of
the incident. Wyatt observed Thomas climb out efplrtion of the ride identified as the pan
and step onto the platform at the top of the ntilgatt then observed Thomas attempt to cross
the platform, walking toward a handrail. Thomasesgpd to be prevented from reaching the
handrail because his harness was tied off. Wyatthéu observed Thomas walk back toward
the pan, where he appeared to disconnect his lsafrees the lanyard. Shortly thereafter, it
appeared to Wyatt that Thomas'’s left foot went iatoopening, causing Thomas to lose his
balance. According to Wyatt, Thomas fell backwardl gjrabbed a beam underneath the
opening, but ultimately fell to the ground.

Frank Burg, the president of a health and safetygulting firm, testified by deposition that
he decided to consult on this case because Sis Bidgiot: make certain there were specific
rules for fall protection; ensure the rules werkofeed; or, as far as Burg knew, take action
when safety rules were not followed. Rather, SagB|“just tried to delegate the responsibility
away with some legal document and then walk awam ftheir responsibility.” Burg did not
agree that Six Flags had no responsibility to perfany of the work in dismantling the ride.
Burg opined Six Flags had the responsibility toueaghere was a fall-protection plan and a
proper safety plan and to coordinate the interachietween Campanella and Royal Crane.
Burg further opined Six Flags breached its dutydgtermine whether Campanella was capable
of performing the work. In Burg’s opinion, Campdaelvas not competent to perform the
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work because the firm lacked a fall-protection pan adequate fall-protection equipment for
this project. Burg opined Thomas was an employegioflags:

“Because if you don't hold those controlling emy#os responsible for safety, then
no one will be responsible for safety. They'll ¢mivyers to write subcontracts to put
the responsibility on people that have no contint then people will get killed more
and more, and we can’t have that, can we, sir?”

Burg also opined Thomas was a Six Flags employeause the contract was subject to
OSHA's multiemployer work site policy. Burg acknaalged that Six Flags allowed, but did
not approve, the use of the lanyards and harnessttss project. Burg heard that his opinions
in other cases were rejected by two Indiana camtsone lllinois court on the basis he was
attempting to interpret the law.

On March 1, 2013, the circuit entered an ordercvlin relevant part granted Six Flags’
motion for summary judgment as to the constructiegligence and premises liability claims
in counts I, Il, Ill, and IV, as alleged againsk $ilags. The order specified, however, that
Donna’s claims for negligent hiring in counts lidalv could proceed against Six Flags. The
order further found there was no just reason taydehforcement or appeal of the entry of
summary judgment. On March 7, 2013, the circuitrtentered an amended order which was
nonetheless substantially similar regarding theyesftsummary judgment and the survival of
the negligent hiring claims. Also on March 7, 20I8)nna filed a motion to voluntarily
dismiss her negligent hiring claims against SixgBlavhich the trial court granted on the same
day. Donna filed a timely notice of appeal to ttosirt on March 7, 2013.

ANALYSIS

On appeal, Donna argues the circuit court erredramting summary judgment to Six
Flags. Summary judgment is appropriate when “tleagihgs, depositions, and admissions on
file, together with the affidavits, if any, showatithere is no genuine issue as to any material
fact and that the moving party is entitled to agpoment as a matter of law.” 735 ILCS
5/2-1005(c) (West 2010). The purpose of summargnueht is not to try a question of fact, but
to determine whether a genuine issue of mater@ldrists.Adams v. Northern lllinois Gas
Co, 211 1ll. 2d 32, 42-43 (2004). In determining wimta question of material fact exists, “a
court must construe the pleadings, depositionsjsaioms, and affidavits strictly against the
movant and liberally in favor of the opponenilliams v. Mancheste228 Ill. 2d 404, 417
(2008). Summary judgment is “a drastic means giasg of litigation” and should only be
awarded when the moving party’s right to judgmenaanatter of law is “clear and free from
doubt.” Id. On the other hand, “[m]ere speculation, conjextar guess is insufficient to
withstand summary judgmentSorce v. Naperville Jeep Eagle, In809 Ill. App. 3d 313, 328
(1999).

We review grants of summary judgmeietnovoWilliams 228 Ill. 2d at 417. Accordingly,
the reviewing court “must independently examinedhielence presented in support of and in
opposition to a motion for summary judgment” toetstine whether a genuine issue of
material fact existgsroce v. South Chicago Community Hospiga?2 lll. App. 3d 1004, 1006
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(1996). Given this court’s independent review, €‘wnay affirm the trial court’'s grant of
summary judgment for any reason that is suppornetté record, regardless of whether that
reason formed the basis for the trial court’s judgtr ” Hess v. Flores408 Ill. App. 3d 631,
636 (2011) (quotin@@ovan v. American Family Life Insurance 886 Ill. App. 3d 933, 938
(2008)).

In particular, Donna argues the circuit court énre granting summary judgment on the
construction negligence claims in counts Il anddher complaint, contending material
guestions of fact remain regarding whether Six &legfained sufficient control over the
project to be vicariously or directly liable foretincident. The construction negligence theory
is governed by section 414 of the Restatement. RRetatement (Second) of Torts § 414
(1965);Wilkerson v. Paul H. Schwendener, Ir&79 Ill. App. 3d 491, 493 (2008). Donna also
argues the circuit court erred in granting sumnagdgment on the premises liability claims in
counts I and Il of her complaint, contending thisra genuine issue of material fact regarding
Six Flags’ notice of conditions at the work sitdaelTpremises liability theory is governed by
section 343 of the Restatement. See Restatemerur(@eof Torts § 343 (1965YVilkerson
379 1ll. App. 3d at 493. We address these argumiaritgn.

Construction Negligence

Donna’s theories of recovery are grounded in comiaw negligence. “The essential
elements of a cause of action based on common-émghgence are the existence of a duty
owed by the defendant to the plaintiff, the breathhat duty, and the injury proximately
caused by that breaclCochran v. George Sollitt Construction €858 Ill. App. 3d 865, 873
(2005) (citingwWard v. K mart Corp 136 Ill. 2d 132, 140 (1990)). Donna’s arguméatsis on
the existence of a duty.

“As a general rule, one who employs an independemitractor is not liable for the acts or
omissions of the independent contractlilkerson 379 Ill. App. 3d at 493; sedoyce v.
Mastri, 371 1ll. App. 3d 64, 73 (2007). lrarson v. Commonwealth Edison.C83 Ill. 2d 316,
325 (1965), however, our supreme court first recegh Restatement section 414 as an
expression of lllinois common-law negligence prples. Section 414 provides an exception
to the general rule, referred to as the “retair@drol” exceptionCochran 358 Ill. App. 3d at
873-74. Section 414 provides:

“One who entrusts work to an independent contrabiat who retains the control
of any part of the work, is subject to liabilityrfphysical harm to others for whose
safety the employer owes a duty to exercise redderare, which is caused by his
failure to exercise his control with reasonableecaRestatement (Second) of Torts
§ 414 (1965).

“The comments accompanying section 414 ‘descrilm@rdinuum of control’ and provide
some illumination as to the necessary degree df@lamdefendant must exercise to be subject
to liability under this section.Calderon v. Residential Homes of America, 1881 Ill. App.

3d 333, 341 (2008) (quotingartens v. MCL Construction Corp347 Ill. App. 3d 303, 314
(2004)).
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Commenta to section 414 explains:

“If the employer of an independent contractor metatontrol over the operative detalil
of doing any part of the work, he is subject tdiliy for the negligence of the
employees of the contractor engaged therein, uheemles of that part of the law of
Agency which deals with the relation of master @sdvant. The employer may,
however, retain a control less than that whicheisassary to subject him to liability as
master. He may retain only the power to directdreer in which the work shall be
done, or to forbid its being done in a manner {ikelbe dangerous to himself or others.
Such a supervisory control may not subject himidbility under the principles of
Agency, but he may be liable under the rule statetlis Section unless he exercises
his supervisory control with reasonable care stogwevent the work which he has
ordered to be done from causing injury to othéRestatement (Second) of Torts § 414
cmt. a (1965).

“Commenta thus distinguishes between vicarious and dirability.” Calderon 381 IlIl. App.
3d at 341 (citingCochran 358 Ill. App. 3d at 874).

“Commentb provides further illumination on the theory of elit liability described in
Commenta.” Calderon 381 Ill. App. 3d at 341. Commehtto section 414 states:

“The rule stated in this Section is usually, though exclusively, applicable when a
principal contractor entrusts a part of the workstdocontractors, but himself or
through a foreman superintends the entire job.uochsa situation, the principal
contractor is subject to liability if he fails togvent the subcontractors from doing even
the details of the work in a way unreasonably demggeto others, if he knows or by the
exercise of reasonable care should know that theosuractors’ work is being so done,
and has the opportunity to prevent it by exercighmgpower of control which he has
retained in himself. So too, he is subject to ligbif he knows or should know that the
subcontractors have carelessly done their workioh & way as to create a dangerous
condition, and fails to exercise reasonable cateeeto remedy it himself or by the
exercise of his control cause the subcontractdoteo.” Restatement (Second) of Torts
§ 414 cmt. b (1965).

Comment, on the other hand, describes the necessary defreined control a general
contractor must exercise to be subject to vicariaislity, limiting the scope of the “retained
control” exception. Se€alderon 381 Ill. App. 3d at 342. Commeastates:

“In order for the rule stated in this Section t@lpthe employer must have retained at
least some degree of control over the manner irchwthie work is done. It is not
enough that he has merely a general right to didemork stopped or resumed, to
inspect its progress or to receive reports, to nmelggestions or recommendations
which need not necessarily be followed, or to pibealterations and deviations. Such
a general right is usually reserved to employarsitldoes not mean that the contractor
is controlled as to his methods of work, or asgerative detail. There must be such a
retention of a right of supervision that the coctioa is not entirely free to do the work
in his own way.” Restatement (Second) of Torts & dit. ¢ (1965).
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Thus, “the general contractor, by retaining contoMer the operative details of its
subcontractor’s work, may become vicariously liablbe the subcontractor’'s negligence;
alternatively, even in the absence of such contnelgeneral contractor may be directly liable
for not exercising his supervisory control withgeaable care.Cochran 358 Ill. App. 3d at
874. Yet this court has held that “even where timpleyer or general contractor retains the
right to inspect the work done, orders changebéaspecifications and plans, and ensures that
safety precautions are observed and the work ig dom safe manner, no liability will be
imposed on the employer or general contractor sriles evidence shows the employer or
general contractor retained control over the ‘ieaidl aspects’ of the independent contractor’s
work.” Rangel v. Brookhaven Constructors,.|r@07 lll. App. 3d 835, 839 (1999) (citirkgis

v. Personal Products C0255 Ill. App. 3d 916, 924 (1994)); s@®dwns v. Steel & Craft
Builders, Inc, 358 Ill. App. 3d 201, 206 (2005).

For example, ifsregory v. Beazer Egs384 Ill. App. 3d 178, 179-80 (2008), the plaihtif
sued Exxon Mobil (Mobil) individually and on behatff her husband, Larry, alleging
negligence in connection with her husband’s cotivacof mesothelioma and subsequent
death. Larry performed hot welding inside and al&sf pipes for a subcontractor during the
construction of a Mobil refinery in Joliet, lllingild. at 180-81. To protect against the heat
from the pipes, Larry used blankets and glovesainintg asbestos, which were supplied by
the contractorld. at 181. Larry returned to do periodic jobs atrigfenery in the 1970s, 1980s
and 1990s in different capacities and for diffei@aritractorsld. at 182. Larry also worked for
other employers at several different jobsites winerevas exposed to asbestds.Larry was
subsequently diagnosed with mesothelioma attribtitecdsbestos exposure; in 2005, he
brought a negligence suit against, among othersijlivitue to the time he spent working at the
Joliet refineryld. The trial court granted summary judgment to Matiling in part there was
no evidence that Mobil controlled the means or m@shby which Larry performed his work
on Mobil's premisesld. at 182-83.

On appeal, this court affirmed, reasoning:

“In the instant case, it is clear that Mobil didtrretain the degree of control
necessary to impose liability upon it. Larry tastif that during his initial work at the
refinery in 1970-71, he worked directly for Petwote Piping, which had been
subcontracted to do the welding work by CBI (theegal contractor of the welding
portion of the project), which, in turn, had beereti by Fluor (the general contractor
of the whole project), which had been hired by Mobarry further testified that he
was one of eight pipe fitters who were supervisedaodaily basis by CBI, which
provided an inspector on the project, and Larrenesd all his tools and instructions
for his work from Petroleum Piping. Larry made cléa the record that Mobil did not
provide any direction or supervision of his weldtagks regarding the project and that
he, indeed, did not look to Mobil for this. Larmaged later that this was also true for his
subsequent work projects at the refinery in theO$9&nd 1990s, where he worked
directly for several contractors such as Hunter BMMW, but never directly with
Mobil. Most specifically, Larry confirmed that Mdhilid not provide him with the
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asbestos blankets or gloves, nor directed or oddbma to use them; these were
supplied by CBI.

In addition to this evidence, former Mobil refigemanager D’Ambrisi testified
that general contractor Fluor, not Mobil, supergisiee Joliet work site and had ‘total
responsibility for the construction of the refingipcluding, specifically, selecting the
subcontractors, such as CBI and Petroleum Pipimdjn@anaging their work. Further
corroborating Larry’'s admissions regarding Mobilack of control, D’Ambrisi
testified that Mobil did not have any inspectorgpervisors or workers of its own at the
site, but had, instead, contracted with Fluor tpé&vise, inspect, expedite and control
all phases of the work.’

From all this, while it may be true that Mobil hdte general right to stop work,
monitor its completion and control access to the ghese were simply general rights it
had as the ultimate employer on the constructiofept. See Restatement (Second) of
Torts § 414, Commerat at 388 (1965)Pestka [v. Town of Fort Shedidan CaBJ1 Il
App. 3d [286,] 301 [(2007)] (‘recent decisions tisttopic found that the reservation
of a right to inspect, start and stop work, ordanges to specifications and plans, and
ensure that the work was done safely did not simavthe general contractor retained
control over the independent contractor's work’y. Barry’s own admission, Mobil
clearly did not control the means and method ofamek, which would have otherwise
imposed upon it a duty owed to hin@tegory, 384 lll. App. 3d at 187-88.

Ultimately, “[w]hether a contractor retained swantrol over a subcontractor’s work so as
to give rise to liability is an issue reserved datrier of fact, unless the evidence presented is
insufficient to create a factual questioddyce 371 lll. App. 3d at 74 (citin@okodi v. Foster
Wheeler Robbins, Inc312 Ill. App. 3d 1051, 1059 (2000)). In this case are concerned with
whether the property owner may be liable basectairred control over its general contractor,
but neither party disputes section 414 and its cenmtmapply to this situation. Donna contends
the evidence is sufficient to raise factual questiof both vicarious and direct liability.

Vicarious Liability Under Section 414

As discussed earlier, commemto section 414 explains that an employer, by néetgi
control over the operative details of its indeperdeontractor's work, may become
vicariously liable for the contractor's negligen&eeCochran 358 Ill. App. 3d at 876-77;
Restatement (Second) of Torts 8§ 414 cmt. a (198% best indicator of whether an employer
has retained control over the independent contracteork is the parties’ contract, if one
exists. Sedoyce 371 Ill. App. 3d at 74. This court, however, lzso stated “[tlhe central
issue is retained control of the independent cotdrs work, whether contractual,
supervisory, operational[ ] or some mix thereoMartens 347 Ill. App. 3d at 318.
Accordingly, we address each type of possible methicontrol in determining whether a
genuine issue of material fact exists regardingniowis liability.
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Contractual Control

In this case, the Agreement required Campaneltupervise and direct the work on the
project. Under the Agreement, Campanella was saletponsible and had control over
construction means, methods, techniques, sequandegrocedures and for coordinating all
portions of the work. Moreover, unless otherwisecsiied, Campanella was required to
provide and pay for all labor, materials, equipmeantd other facilities and services necessary
for the proper execution and completion of the wditkese basic provisions of the Agreement
are evidence that Six Flags did not retain contiidatontrol over Campanella’s performance
of the work. Moreover, the indemnity and insuraaddendum provided Six Flags had no right
to control the details of the contractor's work, the means, methods or manner of the
contractor’s performance of the work under the A&grent.

Donna, however, relies on the general conditionts$afety Guidelines incorporated into
the Agreement, as well as the Great America Reongines acknowledged and signed by Pete.
Initially we note that requiring compliance with B& regulations does not create a duty of
care. SeeCalderon 381 Ill. App. 3d at 343. Moreover, “the existerafea safety program,
safety manual or safety director does not constitetained contrgder se the court must still
conduct an analysis pursuant to the section 45dnedd control exceptionMartens 347 Ill.
App. 3d at 318. A safety program or manual mudigahtly affect a contractor's means and
methods of doing its work to bring the employerhivitthe ambit of the retained control
exceptionCochran 358 Ill. App. 3d at 87@vlartens 347 Ill. App. 3d at 318-19.

Donna has catalogued the general conditions, Ys&@elidelines and Great America
Requirements, but she has not established whidmyif of them substantially affected the
means and methods of Campanella’s performanceeofvtitk. Donna first asserts the Great
America Requirements establish Six Flags’ authdotyapprove the type of fall protection
Campanella used, but the Great America Requirententst support that assertion. Rather,
the Great America Requirements require all safgetyment be provided and inspected by the
contractor (in this case, Campanella), and mard&teA-approved fall-protection equipment
be worn where workers are at unprotected heightsrealsix feet. Small testified the
requirement for fall protection above a six-fooighe was an OSHA regulation.

Donna also asserts the Safety Guidelines gavEI&gs the authority to provide alternative
fall protection at Campanella’s cost. The Safetyd8lines do generally provide that “[i]f Six
Flags *** is required to provide personal proteetior other safety equipment to aid in
compliance, it reserves the right to do so at #perse of the contractor.” Yet Donna does not
set forth evidence that Six Flags was required¢wige personal protective equipment in this
case. Indeed, as noted earlier, the Great AmergaiiRements require all safety equipment be
provided and inspected by the contractor.

Donna observes the Safety Guidelines and GreatidanRequirements provide that Six
Flags retained the right to inspect the projectiftgafe conditions and to request the correction
of unsafe conditions. These provisions do not erdiability for the employer “unless the
evidence shows the employer or general contra@tained control over the ‘incidental
aspects’ of the independent contractor’'s woRahge] 307 Ill. App. 3d at 83%:ris, 255 lII.
App. 3d at 924.

-18 -



7181

182

7183

7184

Donna further notes the Great America Requiremeatsdated a contractor representative
attend a health and safety orientation conductedhbySix Flags Great America safety
department and bring a written scope of work, alith a list of materials to be used, to the
orientation. The contractor representative was atspiired to review the policies and
procedures with all contractor employees priorammencement of the work. Moreover, all
contractor employees would be required to attesdfety briefing at least weekly thereafter.
Again, Donna does not explain how these requiremaffected Campanella’s means and
methods of doing its work sufficiently to bring teenployer within the ambit of the retained
control exceptionCochran 358 Ill. App. 3d at 878@ylartens 347 Ill. App. 3d at 318-19.

To the contrary, Pete testified the Great AmeRejuirements did not contain safety
guidelines that differed from his own safety staddaand that there was nothing in the Six
Flags safety requirements that changed how Campapeiformed its work or altered the
means or methods by which Campanella accomplidiseddrk. Zupec testified he did not
recall whether Six Flags’ safety rules were evecuassed with the crew Campanella assigned
to this project; to the extent safety rules weszdssed, “most of them were discussed from
Campanella’s safety.” Zupec also testified Camgaisebwn standards required its workers to
wear hard hats and orange safety vests. Giverréab@d, Donna has failed to establish the
guidelines and requirements regarding safety Ingsfraise a genuine issue regarding retained
control.

Lastly, Donna cites miscellaneous guidelines agdirements relating to fire and welding
permits, chemical storage and disposal, use ofcleshion the premises, and Campanella
employees’ personal behavior. As with the othedelimes and requirements, Donna fails to
explain or set forth evidence that any of thesegalffected Campanella’s means or methods of
performing the work in this case. For example, $ite Flags guideline barring Campanella
employees from fighting at the work site has nagghia do with how Campanella would
accomplish the work required by the Agreement.

Donna primarily relies on two decisions of thisudoto argue the general conditions,
Safety Guidelines and Great America Requiremensg & genuine issue of material fact on
the issue of retained controln Bokodij the court found a genuine issue existed regarding
retained control, where the general contractoripiexl29 safety measures and procedures that
subcontractors were required to follow, employefityapersonnel to monitor the site for
compliance with its safety guidelines, gave its oamployees broad powers to halt any
subcontractor work based on a perception of anfenaarking environment, required
subcontractors to conduct safety training meetihgs$ the general contractor's employees

"Donna also relies upd@'Neill v. Ford Motor Co, No. 05 C 7316, 2009 WL 4757268 (N.D. III.
Dec. 9, 2009), an unpublished decision of the fddtistrict court for the Northern District of Hidis.
This court, however, has often declined to consintigublished federal decisions. Seg, Horwitz v.
Sonnenschein Nath & Rosenthal, L1399 Ill. App. 3d 965, 976 (2010Burnette v. Stroger389 |I.
App. 3d 321, 329 (2009). Moreover, tiENeill court, contrary to this court’'s decisions, follave
Seventh Circuit precedent rejecting the idea theti@n 414 may result in vicarious liabilit@2’Neill,
2009 WL 4757268, at *13 (citingguirre v. Turner Construction Co501 F.3d 825, 829 (7th Cir.
2007)). AccordinglyO’Neill is inapposite here.
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could monitor, and required subcontractors to pigite in its own safety prograntdokodi
312 Ill. App. 3d at 1063. IWVilkerson the court found that there was a genuine issdaocbf
regarding retained control where: the contractar the authority to stop the subcontractor’s
work in the event of a safety hazard; the subcetdravas contractually required to attend
safety meetings and comply with the general cotdraclist of 21 safety procedures; and the
subcontractor was required to submit for the génematractor’s approval a site-specific
safety plan and minutes of the subcontractor’s wwekly safety meeting8Vilkerson 379 lIl.
App. 3d at 497. ThiVilkersoncourt found the case most similarBokodi Id.

185 We initially note thaBokodiandWilkersonare both cases more addressed to direct, rather
than vicarious, liability under section 414. S&gkerson 379 lll. App. 3d at 493-9480kodi
312 Ill. App. 3d at 1064. ThBokodidecision relied on this court’s earlier decisionBasko v.
Commonwealth Edison Gdl4 Ill. App. 3d 481 (1973), and/eber v. Northern lllinois Gas
Co., 10 Ill. App. 3d 625 (1973Bokodj 312 Ill. App. 3d at 1064. Neithéaskonor Webey
however, draws a clear distinction between diredtility and vicarious liability; thus, while
some language iRaskoandWebermay suggest a liberal standard as to the degreenrfol
sufficient to impose vicarious liability, these eashave been superceded by our more recent
decisions.Cochran 358 Ill. App. 3d at 878 (and cases cited thereiitjese more recent
decisions incorporate commanbf section 414 into the duty analydidartens 347 Ill. App.
3d at 319. For example, thartens court reasoned that if general contract language
establishing a safety program and maintaining meatsle safeguards was sufficient by itself to
establish liability under section 414, “then thstutiction in Comment to section 414 between
retained control versus a general right of controlild be rendered meaningleskl’ at 316.

186 Donna also relies on lllinois Pattern Jury Instiaes, Civil, No. 55.01 (2011), which
provides:

“A[n] [owner] [contractor] [other] who entrusts wo to a [subcontractor]
[contractor] [other] can be liable for injuries v#tng from the work if the [owner]
[contractor] [other] retained some control over siagety of the work and the injuries
were proximately caused by the [owner’s] [contrdsidother’s] failure to exercise
that control with ordinary care.”

This court, however, has recently held this ingtacdoes not accurately state the law of
construction negligenc®amirez v. FCL Builders, Inc2014 IL App (1st) 123663, 1 165. The
Ramirezcourt reached this conclusion in part becausdatihguage of the instruction did not
include the explanation of “retained control” fouimdthe comment to section 414 or recent
case law (not cited by the committee comments)clwisonsistently finds no control where
there is only a general right to contrBlamirez 2014 IL App (1st) 123663, 11 169-70. The
analysis inRamirezon this point is thus consistent with the evolatio our case law as
expressed irCochranandMartens Accordingly, we do not find the instruction anyra
persuasive in this context than Donna’s relianc&akodi.

187 For all of these reasons, we conclude the dedreentractual control, by itself does not
establish a genuine issue of material fact reggroktained control.
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Supervisory Control

We next consider whether Six Flags supervised @aelfa’'s work or maintained an
extensive work site presence. “ ‘[Plervasive suppgmm and monitoring’ may lead to the
imposition of a duty pursuant to section 414 of Restatement ***."Calderon 381 Ill. App.
3d at 346-47 (quotinghaughnessy v. Skender Construction, G42 Ill. App. 3d 730, 739
(2003)). Yet even multiple daily employer visitsaavork site will not raise a genuine issue of
retained control where the employer’s responsybilias primarily focused on checking daily
progress, not supervising the manner in which thikkwvas doneRogers v. West Construction
Co., 252 lll. App. 3d 103, 106, 109 (1993); sealderon 381 Ill. App. 3d at 347joyce 371
lIl. App. 3d at 75.

Examining the testimony of Six Flags’ personnehaB testified Campanella was not
required to submit a daily work report, describihgs a standard, but not a routine, practice
which was enforced. Except for the initial meethefore work began, Small had no other
meetings with anyone from Campanella before ThdelasSmall indicated he drove past the
work site on one occasion, but did not observe aayworking on the ride or speak to any
Campanella employees at that time.

Pohiman, Six Flags’ representative for the projesited the work site “from time to time”
to check on the progress of the project. Pohlmdmdt speak to Campanella’s workers about
the tasks they performed and never observed amy#nmss or unsatisfactory to cause him to
request the work be performed in a different manner

Pearsall visited the work site two or three timgeekly. His conversations with
Campanella workers would be “small talk” about gregress of the work. Pearsall did not
recall Campanella workers mentioning any problemshim. Pearsall did not provide
suggestions or instructions to Campanella’s wotkieesarsall observed Campanella workers
using fall protection, but he did not recall haviagy conversations with Campanella
personnel regarding fall protection. Pearsall didkmow who, if anyone, from Six Flags was
monitoring Campanella’s work for compliance witle tiall-protection requirements.

As to the testimony of Campanella’s personnele Reuld not recall the number of times
he observed Pohlman and Pearsall at the site faribhomas’s fall. Zupec testified that, in
general, Pearsall would be present daily to en@amapanella was working. Zupec did not
recall any particular conversations with Pearsdlllevat the work site. Zupec also did not
recall any conversation with Pohlman about thegfter work commenced. Zupec further did
not think Pohlman contacted any other Campanehsop@el after work commenced, because
he would have learned of such contact.

The deposition testimony also generally estabdistat Six Flags’ personnel had the
authority to intervene if they observed unsafe waglconditions, and Campanella would have
responded to any concerns Six Flags’ personnetdaiget the record also establishes Six
Flags’ personnel limited its involvement almost lesozely to monitoring Campanella’s
progress on the project. Six Flags visited the waitl to gauge how much of the work had
been completed, but did not supervise the mannehiah its contractor was performing the
work. SeeRogers 252 Ill. App. 3d at 106, 10%alderon 381 Ill. App. 3d at 347joyce 371
lIl. App. 3d at 75. The record does not establish iastance where Six Flags intervened for
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safety reasons, let alone the pervasive supervididhe work sufficient to raise a genuine
issue regarding retained control.

Operational Control

Regarding operational control, we examine whetiieicontractor was free to perform the
work in its own way, which personnel provided sugpland gave directions to the workers,
and whether the employer was present during thdent. SeeMartens 347 Ill. App. 3d at
319. In this case, Pete testified Six Flags exedciso control over the operational details of
this job. Campanella required and supplied safendsses for its employees working at
heights. Zupec testified he and Thomas providedotitg supervision given to Campanella
employees on the project. Thomas was not follonang instruction from Six Flags in
performing his work. Six Flags’ personnel were pasent at the work site on the date of the
incident until after Thomas fell.

In sum, Donna has failed to raise a genuine isktaet regarding retained control based on
contractual, supervisory, or operational contrarne project. Of course, a party may raise a
genuine issue of fact regarding retained contnaufgh some mix of these forms of control.
Martens 347 Ill. App. 3d at 318. In this case, howevke, évidence as to any form of control
is insufficient to raise a genuine issue of mateiaat on the issue of vicarious liability.
Accordingly, we conclude as a matter of law therao vicarious liability on the part of Six
Flags.

Direct Liability Under Section 414

We next consider whether Six Flags retained defiicsupervisory control such that it
“may be directly liable for not exercising [its]@ervisory control with reasonable care.” See
Cochran 358 Ill. App. 3d at 874. We determine whether Bixgs superintended the entire
job, in which case Six Flags may be subject toilligfor failing to prevent its contractors
from doing even the details of the work in a wayaasonably dangerous to others, if it knew
or by the exercise of reasonable care should hage/k the contractors’ work was being so
done, and had the opportunity to prevent it by @serg the power of control which Six Flags
retained. See Restatement (Second) of Torts § At4lr (1965). Six Flags would also be
subject to liability if it knew or should have knavthe contractors have carelessly done their
work in such a way as to create a dangerous congiind failed to exercise reasonable care
either to remedy it or by the exercise of its cohtause the contractor to remedy it. 8edhe
best evidence of this sort of liability is the eoy#r's actual exercise of its discretionary
authority to stop its contractor’'s work. S€alderon 381 Ill. App. 3d at 344\ilkerson 379
lIl. App. 3d at 497. This court has also considesether the employer required compliance
with extensive safety guidelines, conducted regulafety meetings and regular safety
inspections, and whether the employer was requoegbprove the site safety plan and the
minutes of the contractor’'s safety meetings. B&&erson 379 Ill. App. 3d at 497Bokodi
312 Ill. App. 3d at 1063.
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Six Flags first argues that Donna has forfeiteglaigument as to direct liability on appeal
by failing to cite authority supporting it in hepellate brief. lllinois Supreme Court Rule
341(h)(7) (eff. Feb. 6, 2013) states that the dppes brief “shall contain the contentions of
the appellant and the reasons therefor, with omatif the authorities and the pages of the
record relied on.” Generally, arguments unsuppotigdcitation of proper authority are
forfeited. E.g, Nelson v. County of Kendalt013 IL App (2d) 120635, 1 9. In this case,
however, as previously noted, Donna has ditéltersonandBokodj which are direct liability
cases. Although we have already explained WhilkersonandBokodido not fully reflect the
current state of the case law, we conclude Doncigasion of these cases suffices to avoid
forfeiture of her direct liability argument.

On the merits, the record establishes Six Flagsndt superintend the job. Indeed, the
testimony from Burg, Donna’s own expert witness|t&aSix Flags for failing to perform the
role of superintendent over its contractdrSix Flags required Campanella to submit a safety
plan and to comply with its safety requirementg,tbase were not substantially different from
Campanella’s own safety standards. Six Flags dtdconduct regular safety meetings and
regular safety inspections, and there is no indine®ix Flags exercised any authority it had to
stop Campanella’s work.

In her brief, Donna also asserts Six Flags permsidmad actual and constructive knowledge
of the hazardous condition created when the geasla@xemoved, a hole on the platform was
created thereby, and Campanella’s fall protectoungment was inadequate. The employer’s
“ *knowledge, actual or constructive, of the unsafek methods or a dangerous condition is a
precondition to direct liability.” 'Calderon 381 Ill. App. 3d at 347 (quotingochran 358 IlI.
App. 3d at 879-80). Yet where the employer “hasaunfficient opportunity to observe unsafe
working conditions, then knowledge will not be il and direct liability will not ensue.”
Calderon 381 lll. App. 3d at 347.

For example, iMadden v. F.H. Paschen/S.N. Nielson, 1385 Ill. App. 3d 362, 364-65
(2009), Madden, a maintenance worker employed atsdrilonzo Stagg High School (Stagg
High School), was setting up a projection screetherstage of the school’s theater when he
stepped backwards and accidentally fell into tleatér’'s uncovered orchestra pit. He alleged
that the resulting nine-foot drop caused him seirgugies that left him permanently disabled.
Id. at 365. As the Stagg High School theater had beder construction, Madden brought a
negligence action against general contractor F.&kscRen/S.N. Nielson, Inc. (Paschen),
construction manager Jacobs Facilities, Inc. (Je¢@lochitect VOA & Associates (VOA), and
the design consultant retained by VOA for the phj&chuler & Shook (Schuler), seeking
damages for his injuried. The trial court granted summary judgment in favbdefendants

8n his deposition, Burg suggested Six Flags waallggequired to superintend the job, but Donna
made no such argument in her opposition to theandtr summary judgment or in this appeal. Thus,
it is significant that Burg’'s assessment of thes@e consistent with the deposition testimony fitmoith
Six Flags’ and Campanella’s personnel on this paihtch is detailed in our discussion of whether Si
Flags exercised supervisory control over Campasedlark on the project.
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Paschen, Schuler, and Jacobs; Madden appealedrtimeasy judgments entered in favor of
Schuler and Jacobisl.

On appeal, this court rejected Madden’s argumkat Schuler and Jacobs could be
directly liable under section 414 of the Restateni8acond) of Torts:

“The record shows that neither defendant had comtgh Madden on the night of
his accident, and there is no evidence that theywkar could have known that he
would be setting up a screen in the theater, tgteahis dangerous proximity to the pit
while performing the action, or that they retaiaey control that would enable them to
prevent him from carrying on this action in sucttamgerous mannerld. at 385.

In this case, even assuming Six Flags retaineficmuit control to have prevented
Thomas' fall, there is no evidence Six Flags pemgebhad any contact with the job site on the
date of the incident, knew the platform would bmoged, or that Thomas would remove his
fall protection gear. Pohlman did not specificallgcuss the use of fall protection on the
platform with Pete. Pearsall did not recall haviagy conversations with Campanella
personnel to plan what would happen after the gearwas removed. Zupec was unsure
whether the platform and gearbox would be remowsgkther or separately. Zupec and
Thomas first discussed removing the entire platfeemsus removing the gear box separately
approximately one week before the gear box wasatgly removed. Zupec did not recall
discussing the hole that would be created by rengpthe gear box with Thomas or any Six
Flags personnel.

Based on this record, there is no evidence SigsFfaersonnel knew or should have known
Campanella planned to remove the gearbox fromltteopm separately, instead of removing
the entire platform, and did not know of the codfis at the jobsite at the time of the injury.
Thus, while Pearsall knew in general that removtreygear box would leave a hole in the
platform at the top of the structure, the recordsdnot establish Six Flags’ personnel knew or
should have known Campanella was performing the&kwoan unsafe manner or creating a
hazardous condition. Sé&»chran 358 Ill. App. 3d at 879-80.

In short, Donna has failed to show a genuine isguraterial fact existed regarding Six
Flags’ alleged direct liability for the incidentiasue. Given our earlier conclusion that Donna
also failed to raise a genuine issue of fact raggrdicarious liability in this matter, we
conclude the circuit court did not err in enters\gnmary judgment on Donna’s construction
negligence claims.

Premises Liability Under Section 343

We now consider whether summary judgment was pipgeanted on plaintiff's premises
liability theory. “A possessor of land can be lelibr physical harm caused to his invitees by a
dangerous condition on the lamdhe defendant knew or should have known thatdinelition
involved a reasonable risk of harm.” (Emphasisriginal.) Wilkerson 379 Ill. App. 3d at 497
(citing Restatement (Second) of Torts § 343 (196H)g possessor of land, however, will not
be liable where there is no evidence of such kndgdeloyce 371 Ill. App. 3d at 80Cochran
358 Ill. App. 3d at 873.
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As previously discussed, the record does not ksiiado genuine issue regarding Six Flags’
actual or constructive knowledge of the condititive resulted in the incident at issue in this
case. Similarly, the record does not establishralige issue regarding Six Flags’ actual or
constructive knowledge of the creation of the ctiadiby the decision to remove the gearbox
first, given Six Flags’ awareness that Campaneitvigded fall-protection equipment to its
employees working at heights. Accordingly, the wircourt did not err in entering summary
judgment on Donna’s premises liability claims.

CONCLUSION
For all of the aforementioned reasons, the juddrokthe circuit court of Cook County is
affirmed.

Affirmed.
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