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JUSTICE BIRKETT delivered the judgment of the court.
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ORDER

Held: (1) The Commission’s determination regarding plaintiff’s misconduct, namely

hosting movie nights and engaging in intimidating and disrespectful confrontations
with subordinates, inviolation of thedepartment’ sgeneral orders, wasnot against the
manifest weight of the evidence.
(2) The Commission’ s decision to discharge plaintiff was supported by the severity
of plaintiff’s misconduct, was not arbitrary or unreasonable, and was related to
plaintiff’s service with the department such that the law and sound public opinion
would recognize it as good cause for discharge.
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11  Plaintiff, Leonardo Aviles, formerly a sergeant with the West Chicago police department,
appeal s the judgment of the circuit court of Du Page County, affirming the decision of defendants,
the Civil Service Commission of the City of West Chicago (Commission), itsmembers Juan Chavez
(in his officia capacity as chairperson), Paul Dowdle (in his officia capacity as a member), and
Evelyn Canabal (in her official capacity asamember), and the police chief, Donald J. Goncher (in
hisofficia capacity), to terminate plaintiff’ semployment based on thefactsthat he held two “movie
nights’ for the personnel under his supervision and entered into disrespectful and intimidating
conversations with subordinates while running an independent and unauthorized investigation
concerningwho “ratted himout.” Plaintiff contendsthat the Commission erredinfinding him guilty
of the charged misconduct, that the evidencedid not support the Commission’ sdecisionto terminate
plaintiff’s employment, and that the trial court erred in failing to remand the matter to the
Commission for the imposition of alesser disciplinary sanction than termination. We confirm the
Commission’s decision.

2 Following an internal investigation, Goncher, the chief of the West Chicago police
department, filed a complaint with the Commission seeking to terminate plaintiff’s employment.
The complaint consisted of thirteen counts alleging violations of the department’s general orders,
based on the following conduct. It was alleged that, during the midnight shift on the evenings of
October 1-2 and 2-3, 2009, plaintiff hosted or allowed amovie night to take place during which the
officers of the midnight shift watched movies and ate popcorn and sandwiches, some of which
plaintiff provided, instead of patrolling. It was aso alleged that, following the two movie nights,
plaintiff confronted and questioned three subordinate officers under his command and specifically

asked them if they had beenthe oneto “rat him out” to departmental superiorsconcerningthemovie
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nights. Finaly, it was also alleged that plaintiff had been untruthful when questioned about his
activities concerning the movie nights, in violation of his obligation to provide truthful answers,
pursuant to the department’s general orders, to the investigators investigating the movie nights.
Plaintiff filed an answer admitting that the movie nights had occurred and that the participants had
been served popcorn on the first night and had brought in White Castle sandwiches on the second
night.

13 The Commission decided to bifurcatethe proceedings, beginningwith ahearingon plaintiff’s
guilt or innocence of the conduct alleged in the disciplinary charges, and concluding with an
aggravation and mitigation hearing, if necessary. The matter proceeded to the guilt or innocence
hearing. There, plaintiff stipul ated that he organized and presented thefirst movie night and allowed
the second. In addition, the parties further stipulated to the evidentiary use of the transcripts of
interviews of the officers who participated in the investigation.

14 Commander Spencer Kroning wasinterviewed inthedepartment’ sinternal investigation into
plaintiff’s conduct. He stated that Officer Rich Langelan talked to him in his office on the
Wednesday preceding Kroning's investigative interview and asked whether there would be an
opening inthe Street OpsUnit. Kroning remarked that it wasthethird timethat Langelan had asked
about atransfer. Kroning noted that he and Langelan were friends, and he thought it was unusual
for Langelan to keep asking him about an opening. Kroning asked Langelan if there were some
urgency about transferring from his current shift. Langelan told Kroning that plaintiff had recently
accused him of ratting him out about the occurrence of movie nightson the midnight shift. Kroning
believed that Langelan was upset. Kroning related that Langelan told him that he had been accused

of saying something he did not say and that he believed he was being accused because Langelan
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usually did not participate in group functions, but only attended roll call and then left to patrol.
Langelan further told Kroning that he was very uncomfortable around plaintiff, and thiswas one of
the reasons he was interested in transferring to another unit. Langelan aso mentioned to Kroning
that he was becoming increasingly distrustful of working for plaintiff and wanted to get off of the
shift so he could work without worrying about retribution from plaintiff. Langelanalsotold Kroning
that, since the event, Langelan had been treated differently by plaintiff and another officer, but he
did not go into any detail. Kroning stated that he drafted a memorandum of his meeting with
Langelan and submitted to his superior, Deputy Chief Bruce Malkin.

15  Officer Michael Cummings, who was assigned to the midnight shift, was interviewed as a
part of theinvestigation into the movie nights (based on his descriptions, it appearsto bethe second
movie night). Cummings admitted that he participated in one of the movie nights. Cummings
explained that, when he cameto work that night, plaintiff, during roll call, announced that therewas
going to betraining video that evening. Plaintiff told the shift to go out on patrol, but then to return
at 2 am. to see the video. Cummings stated that, when he came back at 2 am., amovie called
“Pride and Glory” was shown. Cummings stated that Officers Reavley, Zurick, and Perry, along
with plaintiff were present for themovie. Cummings stated that they stayed for afull two hoursand
watched the entirety of the movie. Afterwards, they discussed what they liked and disliked about
themovie. Cummings noted that someone brought in White Castle sandwiches, but no popcorn had
been served. Cummings was unable to recall what plaintiff said about the reason for showing the
movie; hebelieved that plaintiff claimed it wasatraining video, but plaintiff al so mentioned that the
shift had been doing agood job. Cummings noted that Langelan, who was working that evening,

did not participate in watching the movie.



2012 IL App (2d) 110332-U

16  Cummings stated that it was the only time since he had started with the department that he
had participated in amovie night. Cummings agreed that coming back to watch the video sounded
“iffy,” but he did not know that it was not going to be an actua training video until he came back
and started watching. Cummings explained that he did not expressly question the program at the
time because his supervisor had mentioned it and because similar events, such as barbecues, had
been held on holidays and the officers participating would take two or three hours at those events.
Likewise, lunches had been provided at which the officerstook morethan their allotted 30 minutes.
17  Cummingsalso related that he had heard that plaintiff had talked with Officers Winton and
Reavley in the locker room about whether they had discussed the movie nights with anyone el se.
Cummings had heard that Winton told plaintiff that Reavley ratted him out, but Winton wasjoking.
Cummings stated that the had not heard that anyone in the department was being referred to as a
“rat” asaresult of themovienights. Cummingsalso stated that Plaintiff had not given areason why
the movie was to be shown at 2 am., and plaintiff had not told the officers attending the movie not
to mention the movie night to anyone.

18  Officer Meagan Perry of the midnight shift was interviewed as part of the movie-nights
investigation. She stated that, at roll call on the first movie night, plaintiff announced that he had
atraining video, that it was raining out, and that they had to come back and watch the video. Perry
identified the video asthemovie, “ Street Kings,” which involved astory about the police. After the
movie was over, plaintiff led a discussion about the things in the movie that they should not do or
that they could learn from. Perry admitted that they watched the entire video and there was popcorn
from the vending machine and baked goods, possibly donuts. Regarding the second movie night,

Perry stated that plaintiff announced the showing of the video at the end of theroll call.
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19 Perry stated that thiswasthefirst time since beginning with the department that she had been
offered or participated in amovie night, and she understood it was being presented as areward for
the shift’s hard work, plus it was arainy night. When Perry returned to work after her days off
following the movie nights, Officers Reavley and Winton gave her a“heads up” that plaintiff was
“pissed off” because somebody had “ratted him out” over the movie nights. Perry gleaned from
Winton and Reavley that their exchange with plaintiff had occurred in the locker room. Perry was
not bothered by the movie nights at the time, because they were presented asareward for the shift’s
hard work and because plaintiff had indicated that he would take any calls that came in during the
movie.

110 Officer Rick Sauseda of the midnight shift was interviewed about the movie nights. He
stated that, when he cameinto theroll call on the first movie night, plaintiff announced that he was
showing a movie for training purposes after roll call ended. Sauseda stated that the first night’s
moviewas “ Street Kings.” Following the movie, plaintiff led aquestion and answer session about
the events in the movie that could apply to their police work. Sauseda believed that, on the first
movie night, the shift did not leave the station after roll call.

111 Sausedastatedthat, onthesecond movienight thenext day, it wasraining again, and plaintiff
announced that the shift should return to the station at 2 a.m. Sausedadid not recall whether plaintiff
provided a reason for the shift’s return. Sauseda believed that plaintiff placed the movie into the
player on the second night. Sauseda also stated that the popcorn machine was set up and White
Castle sandwicheswere brought in. The second night’smoviewas* Prideand Glory.” Sausedawas
unsure whether on both nights plaintiff told the shift to come back in after beginning their patrols,

and he believed the shift may not haveleft on the second night, but he did not recall whether plaintiff
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provided areason for them to come back. Sauseda believed that plaintiff knew that there would be
amovie shown on the second night because the popcorn machine was aready set up.

112 Sausedanoted that he had heard that plaintiff was upset a few days after the movie nights.
Sauseda explained that, because it was his scheduled day off so hewasnot at the department, he did
not know exactly why plaintiff was upset.

113  Officer Justin Wienrank of the midnight shift wasinterviewed as part of theinvestigation in
the movienights. Wienrank stated that the movieswere shown on consecutivedays. Thefirst night
wasasurprise. Wienrank stated that plaintiff explained that the movie night wasareward for doing
agood job on the road, for which the shift deserved a snack and amovie. Wienrank stated that it
wasacop moviecalled“ Street Kings.” Themoviewasintroduced asatraining video, but Wienrank
recalled that plaintiff was sarcastic when he said that.

114 After the movie on the first night, Wienrank, plaintiff, and two other officers got into a
discussion about cop movies, and Wienrank mentioned he had acopy of “Prideand Glory,” another
cop movie. Wienrank was encouraged to bring it in on the next night, but not necessarily to watch
it during the shift. Wienrank stated that he brought in the movie on the next night, put it on thefront
desk, but could not recall who placed the movieinto the player. Wienrank stated that there may have
been some discussion about coming back to the station to watch the movie during theroll call. On
the second night, Wienrank stated that plaintiff did not tell everybody to come back to watch another
movie; nevertheless, everybody “kind of came back” on their own, and plaintiff did nothing to stop
it. Wienrank stated that, on the other hand, plaintiff may have been aware that the moviewas going

to be shown as soon as the shift came back because plaintiff sat in with them.
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115 Wienrank stated that he had heard from somebody in the afternoon shift that Langelan had
ratted out the midnight shift. Wienrank believed that plaintiff seemed a little upset about being
“ratted out” for the movie nights because it was something he told Wienrank that he was doing to
reward the shift.

116 Officer Robert Winton of the midnight shift was interviewed as a part of the department’s
investigation. He stated that he was not present on either of the movie nights because he had been
on his scheduled days off, but he had heard about them. Winton stated that he had heard the movies
were not training material, but Hollywood entertainment movies. Winton stated that he first heard
about the movie nights during roll call when he returned to duty when Langelan made a comment
about them. Sausedathen told him that Langelan had ratted out plaintiff for bringingamoviein and
that Langelan had mentioned it during aroll cal at which Sergeant Hall was present.

117 Winton stated that when plaintiff came back from his days off, he learned about the
disclosure of the movie nights, and he was upset. In the locker room about aweek later, plaintiff
mentioned to Winton and Officer Reavley that someone had informed the administration about the
movienights. Winton stated that hejokingly blamed Reavley. Winton noted that he said thisbefore
he knew that plaintiff was upset about it. Winton stated that plaintiff did not come out and say it,
but he gave Winton the impression that plaintiff believed that Langelan told on him.

118 Officer John Zurick of the midnight shift wasalso interviewed as a part of the department’s
investigation. Zurick stated that he had been present only on the movie night on which “ Street
Kings’ wasshown (thefirst night). Zurick understood, based on plaintiff’ scommentsafter roll call,
that plaintiff was showing the moviein appreciation and asareward for the shift’shard work. After

the movie, there was aquestion and answer session. Zurick at first thought that plaintiff wasjoking
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about the question and answer session. Zurick noted that refreshments were available, including
donuts, coffee, and popcorn from the Railroad Days popcorn machine. Zurick stated that, before his
investigativeinterview, hehad not heard that any of the shift memberstalked about themovienights.
When he was asked about whether movie nights were the right thing to do, Zurick noted that, over
the years, other supervisors offered barbecues on holidays, but plaintiff could not afford to host a
barbecue. Zurick stated that, once in a while, there had to be events to promote bonding or
camaraderie among the members of a shift.

119 Zurick told the interviewersthat he had not heard that anyone had been labeled asa“rat” as
aresult of the disclosure of the movie nights. Zurick had, however, heard that somebody had said
something about it at aroll call and the news of the movie nights spread through the “grapevine.”
Zurick had heard that the officer who mentioned it at roll call was Langelan.

120 In addition to the foregoing interviews, the parties also stipulated to use the interviews of
SergeantsEugene Samuel and William Hall inlieu of their livetestimony. Samuel stated that hewas
one of theregular supervisorsof themidnight shift at all relevant times. Samuel had been asergeant
for 10 years. Helearned about the movie nightsfrom Langelan, who cameto talk to him before one
of theroll calls. Langelan told Samuel that plaintiff approached him and called him a “rat” for
disclosing the movie nights. Plaintiff also told Langelan that he had gotten into trouble as aresullt.
Langelan was upset about being accused of being a rat by his direct supervisor. Langelan and
Samuel realized that neither Goncher nor the deputy chiefs could have spoken to plaintiff about the
movie nights becausethey were out of the office. Samuel agreed that he wastaken aback by theidea

that a sergeant would host a movie night as well as by Langelan’s being upset about it.
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121 Samuel stated that he had rewarded his shifts for doing agood job by hosting a barbecue for
their lunch. When he barbecued, the officers of the shift would come in individually to eat, they
would finish lunch, and then they would resume patrolling. Samuel stated that the officers would
not all comein at the sametime, and they would not take two or three hoursto eat. Samuel believed
that amovie night was something different from abarbecue lunch, and he stated that, if plaintiff had
asked his advice about hosting amovie night, Samuel would have discourage him dueto thelength
of time the shift would remain at the station.

122 Hal stated that he had been employed by the department for 19 years and had been a sergeant
since June 2007. Hall first heard about the movie nightsin thelunch room when hewaswith Officer
Mike Makofski. Hall stated that, while he was in the lunch room with Makofski, plaintiff camein
and asked Makofski if he wanted to stay |ate because the midnight shift was having a movie night
and Makofski was welcome to watch the movie with the midnight shift. Hall stated that plaintiff
referred to himself as the “Redbox” of the midnight shift because plaintiff had a bunch of movies
in his car and could provide whatever Makofski wanted to watch. Hall understood plaintiff to be
referring to the Redbox movie dispensers at grocery stores.

123 Hal stated that, on the night of October 26-27, 2009, as he was leaving headquarters after
the end of his shift, Langelan was waiting for him at the back door of the station and asked him
whether they were till friends. Hall asked Langelan what waswrong. Langelaninformed Hall that
plaintiff had spoken to him and was upset with him because plaintiff believed that Langelan had told
Hall about the movie nights, and that Hall, in turn, had spoken to Deputy Chief Lazaro Perez. Hall

realized that Langelan was upset about the situation. Hall denied that he had told Perez or anyone

-10-
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elseabout themovie nightsafter learning about it from plaintiff’ sconversation with Makofski inthe
lunch room. Hall was upset that plaintiff would try to blame him for something he did not do.
124 Hal stated that, on October 30, 2009, he mentioned the movie nights to Perez, but only in
the context that plaintiff wastrying to blame Langel an as the person who reported the movie nights.
Hall stated that Perez told him that he was already aware of the movie nights. During the afternoon
of October 31, 2009, Hall received atext from Langelan which stated, “Don’t sweat it. He[plaintiff]
was fishing. He wants to blame anything [sic] on you.”

125 Langelan testified before the Commission consistently with the officers who had been
interviewed about the movie nights and the activities that occurred at that time. Langelan aso
testified that, six or seven daysafter the movie nights, hewas confronted by plaintiff about themovie
nights. Langelantestified that plaintiff demanded whether Langelan had “ ratted” plaintiff out (using
the phrase, “ratted [him] out™) threetimes. Langelantestified that, because plaintiff had accused him
of being a“rat,” there could no longer be any trust between them. Langelan further testified that he
was absolutely intimidated by plaintiff calling him a“rat” and that, while he expected his integrity
to be challenged on the street, he did not expect it to be challenged from within the department.
126 Langelanalsotestified that hewasunableto tell plaintiff that plaintiff’s continued presence
in the department would cause Langelan to resign because plaintiff was his direct supervisor.
Langelan also testified that plaintiff confronted Reavley and Winton in the locker room and also
accused them of being “rats” before plaintiff confronted Langelan.

127 Langelantestified that, when someone provided abarbecue for a shift, although it occurred
during duty hours, each officer was given only a half-hour to eat. Langelan also testified that an
event taking place on a holiday as compared to a regular shift was an entirely different thing.

-11-
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According to Langelan, whilethe officersof ashift might have lunch together, they would doit over
their individual breaks. Langelan was not aware of any other occurrence, except the movie nights,
where an entire shift was taken off the streetsfor two or three hours. Langelan testified that he was
not awarethat a shift watched afootball game while on duty or that any barbecues|asted longer than
an hour or an hour-and-a-half.

128 Officer Adam Reavley, of the midnight shift, testified before the Commission. Hetestified
generally consistently with the other witnesses about the activities on the movie nights. Reavley
testified that the movie nights were unusual events and that, since the movie nights, he had not
watched movieswhileon duty. Accordingto Reavley, plaintiff madeit clear that he wanted nobody
to watch the movies but the midnight shift. Reavley believed that, following the confrontation
between the plaintiff and Langelan, Langelan was genuinely upset about plaintiff’s locker room
accusation.

129 Reavley aso testified about the encounter between him, plaintiff, and Winton. When
plaintiff asked him and Winton “who ratted me out,” both he and Winton were stunned. Reavley
was not physically intimidated by plaintiff’s questioning, but he felt uncomfortable—"intimidated,
upset, and worried” —regarding plaintiff’ s accusations and what plaintiff was going to think of him.
130 Reavley recalled that, during his employment with the department, he attended asingle
barbecue which fell on a holiday. Another sergeant hosted the barbecue, which lasted about 45
minutes. Reavley testified that not all of the officers on the shift were at the barbecue at the same
time.

131 The parties agreed to stipulate to the evidentiary use of plaintiff’s internal investigative
interviewsin lieu of livetestimony during the plaintiff’ s case during the guilt or innocence phase of

-12-
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the proceedings. Plaintiff also testified for the Commission. On adverse examination, he
acknowledged that, early in his tenure as a sergeant supervising the midnight shift, he had showed
a clip from the movie, “The Untouchables,” in which the Al Capone character struck another
character over the head with a baseball bat, noting in the movie that such was the fate of someone
who was disloyal to Capone and his operation. Plaintiff also admitted that, in his second
conversation with Langelan, when Langelan confronted plaintiff, plaintiff used the term, “ratting
[him] out” inthe conversation. Plaintiff further admitted that he told the investigatory officersthat
hedid not remember or recall speaking to Reavley or Winton about the movie nights. Regarding the
second movienight, plaintiff testified that he did not put the movieinto the machine, but he admitted
that he did not stop the movie or send the shift back onto the streets.

132 Plaintiff aso testified about the movie nights and was generally consistent with the other
witnesses' accounts. Plaintiff testified that he showed the entire shift the movie, “ Street Kings,” on
the first movie night (October 1-2), and he estimated that the shift watched the movie for about two
hours. On the second movie night, “Pride and Glory” was shown. Plaintiff did not believe that the
movie started immediately after roll call, but believed that the officers started their patrols before
returning to the station. Plaintiff did not recall whether hetold the officersto comeback at acertain
time, and hedid not know why themoviedid not start immediately after theroll call was compl eted.
Plaintiff acknowledged that he put the movie into the player the first night, but did not place the
movie into the player for the second night. He also did not recall holding up the movie and
announcing that a movie would be shown on the second night. Plaintiff admitted that he provided
popcorn on the first night, but stated that he did not know that White Castle sandwiches would be
provided on the second night until he walked into the room and they were there.

13-
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133 Plaintiff maintained that he did not try to find out who had informed the departmental
administration about the movie night. Other officerstold plaintiff that Langelan had informed the
administration. Plaintiff testified that he learned this information about Langelan about two weeks
before he received the notice to report to the Chief.

134 Plaintiff denied “confronting” Langelan, but he did admit that they had conversations.
Plaintiff testified that he did not ask Langelan why he ratted plaintiff out; rather he talked with him
about movie night. Plaintiff testified that Langelan denied any knowledge about how the
administration had learned of the movie nights, and plaintiff did not ask him any more questions.
Plaintiff testified that asecond conversation occurred between them in thelocker room. According
to plaintiff, after Langelan entered the locker room, plaintiff told Langelan that people were saying
that Langelanratted out plaintiff. Plaintiff did not demand answersfrom Langelan about hisactions.
Plaintiff commented that whether being called a “rat” would be negative would depend on the
circumstances.

135 Tedtifying about hisinvestigatory interview, plaintiff stated that hewasasked if heever said
or asked Langelanif thehad “ ratted [plaintiff] out,” usingthosewords. Plaintiff testified that hetold
theinvestigatorsthat henever used theterm; other officershad told plaintiff that Langelan had ratted
him out. Instead, plaintiff stated that he was not engaged in any inquiry about who told the
administration about the movie nights. Officerswere coming to him and talking about it. Plaintiff
also represented to the investigators that he was not upset about being identified asthe instigator of
the movie nights.

136 Plaintiff aso testified that he did not “confront” Reavley and Winton in the locker room.
Instead, plaintiff believed that he had adiscussion with them at the nurse’ sstation. Plaintiff testified

-14-
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that Reavley, along with other midnight-shift officers, was present, and they discussed Langelan and
what had happened. Plaintiff testified that he did not initiate the conversation at the nurse’ s station.
Plaintiff testified that he did not accuse Reavley of ratting him out, and he did not recall talking to
Winton. Plaintiff testified that healready knew from other officersthat Langelan had said something
about the movie nights.

137 Following the presentation of evidence, plaintiff orally moved for a directed finding to
preclude the imposition of termination as a penaty. Plaintiff argued that Goncher had not proved
a sufficient cause for termination, and also requested that the Commission reconsider a 30-day-
suspensi on-without-pay penalty. The Commission denied the oral motion and plaintiff’ salternative
request.

138 Following the parties argument, the Commission deliberated over the evidence adduced
during the guilt or innocence phase of the proceedings. On March 25, 2010, the Commission ruled.
The Commission held that plaintiff had organized and permitted the movie nights, that, in using the
phrase“ratted him out,” plaintiff had beenintimidating and disrespectful of hissubordinate officers,
and that plaintiff had been untruthful during the department’s internal investigation of the movie
nights.

139 The proceedings then turned to aggravation and mitigation evidence in order to decide
plaintiff’ spunishment. Asaninitial matter, plaintiff presented to the Commission acontingent | etter
of resignation, offering to resign from his position as sergeant if the Commission did not terminate

his employment. Next, witnesses in aggravation were presented.
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140 Langelantestified" that hewould not fed! at all comfortablewith workingwith plaintiff again
in any capacity. Langelan testified that plaintiff’s accusation had ruined their trust and their
relationship beyond repair. Further, Langelan would quit the department and look for anew job if
plaintiff remained amember of the department. On cross-examination, however, Langelan admitted
that his conversations with plaintiff had ended amicably and that he was able to work with plaintiff
over the time between the investigation and plaintiff’s suspension, a period of 9 or 10 days.

141 Pereztestified beforethe Commission in the aggravation and mitigation hearing. Perez had
the chance to review the Commission’s finding order on the guilt or innocence phase of the
proceeding. Perez testified that a sergeant is the leader of a shift. It would negatively impact the
department if one of its leaders were telling the officers that it was acceptable to stay in the station
for a significant portion of the shift rather than performing their duty of patrolling the streets.
Additionally, the department’ soverall moralewould be negatively affected if one of the supervisors
were disrespectful and discourteous and intimidated his or her subordinates; similarly, the morale
would decrease if a supervisor confronted subordinates about the supervisor’s own wrongdoing.
142 Pereztestified that the department is obligated to disclose to defense attorneys the fact that
amember of the department was untruthful in an internal investigation any timethat member would

testify in court. The finding of untruthfulness would hurt the officer’s ability to testify believably

L angelan testified only in the guilt or innocence phase of the proceedings, but to spare him
from returning to testify a second time, Langelan was allowed to testify about aggravation and
mitigationintheguilt or innocence proceeding, and his aggravation testimony was clearly indicated

as such to the Commission.
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incourt. Regarding plaintiff specifically, every time hewould havetotestify, the department would
havetorelivethemovienightsand their fallout. Perez opined that misconduct like plaintiff’ swould
break down the chain of command because, if the supervisor was not performing hisduties, thenthe
patrol officerswould stop following hisorders. Inaddition, dueto the conduct unbecoming finding,
the officers might stop trusting plaintiff and would not want to work for him. Perez opined that
plaintiff’s continued employment would cause a hostile work environment.

143 Perez testified that, in addition, it is the department’s job to protect the citizens of West
Chicago. Plaintiff’s misconduct was a breach of the public trust. Perez opined that, in light of the
Commission’ s findings, the appropriate disposition of plaintiff would be termination.

144  Oncross-examination, Perez testified that he had not reviewed plaintiff’ spersonnel file. He
also stated that the did not know enough of the evidence in the case to know whether plaintiff lied.
Instead, his opinion about the appropriate discipline for plaintiff was based only on the
Commission’s findings.

145 Continuing on cross-examination, Perez testified that he had worked with plaintiff for 20
years. During that time, Perez noted that plaintiff had not developed a reputation for dishonesty.
Likewise, Perez believed that plaintiff did not have a reputation for intimidation. Indeed, Perez
testified that plaintiff was a good police officer. He acknowledged that plaintiff had pulled people
out of aburning building and had disarmed a suicidal man who was holding aknife. Perez testified
that, out of the roughly 50 members of the department, plaintiff would be at or near the top as a
police officer. Perez thought that maybe four or five other officers in the department might have

earned the same number of commendations as plaintiff.
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146 Pereztestified that hewasnot aware of social functions hisofficersattended during working
hours. Perez also did not discuss with the chief of police, Goncher, anything to do with officers
watching ball games, attending barbecues, or taking an entire shift to lunch, as had been disclosed
by the testimony of various patrol officers during the hearings on this matter.

147  Goncher next testified that he had been with the department for 30 years, serving as chief of
police during the most recent three years. Goncher testified that, in his time as chief, he was not
aware of an entire shift being taken off the streetsfor aperiod of several hours. Goncher noted that,
when hewasasergeant, he offered to provideasteak dinner for hisshift if the officersfilled thecells
one evening. They did so, and Goncher grilled the steaks for them; the officers would come in on
their lunch breaks, which were staggered, and then went back out on patrol. Goncher testified that
the barbecue was given 18 years ago, and he did not recall whether the officersweretherefor longer
than ahalf-hour, or if all of the shift memberswerethere. Goncher testified that therewasmorethan
asingle patrol officer present, and there might have been two officers present at any one time, plus
the then-chief and Goncher. Goncher testified that, at the time of the barbecue, there were three to
fivepatrol officersonashift. Goncher believed that no morethan two-thirds of the shift was present
at the sametime for a brief period.

148 Regarding plaintiff’sactions, Goncher testified that patrol was a priority in the department.
Leaving thestreetsunpatrolled for several hoursduringamidnight shift could havebeen devastating.
Goncher noted the importance of police patrol to acommunity and illustrated his point by referring
to the department’ s General Order 300-20. According to Goncher, the purpose of that general order
was to mandate and provide for continuous 24-hour patrol service to the community. Goncher
testified that, in his opinion, the department’ s priorities are compromised if an entire shift is not on
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the street patrolling. Goncher believed that patrol and enforcement of traffic lawsarethe paramount
duties of apatrol officer.

149 Goncher testified that it was not appropriate for plaintiff to confront a subordinate with an
accusation of ratting him out. In Goncher’s opinion, plaintiff’s action could break down the chain
of command as well as devastate the subordinate learning that his supervising officer did not trust
him.

150 Goncher testified that, because plaintiff had been found to have been untruthful during the
investigation was of great concern because it could affect plaintiff’s ability to testify in court.
Goncher opined that, if an officer’s credibility is ruined for purposes of court testimony, then he or
she would be useless as a police officer.

151 Goncher testified that plaintiff’s actions of confronting and accusing subordinates raised
serious questions about his judgment. Goncher reasoned that, if the officers were not able to trust
their sergeant, it would cause the chain of command to break down. Goncher maintained that
plaintiff was not the scapegoat for movie night, but he was considering discipline for other officers
involved in the movie nights. Therecord shows, however, that no other officers had been subjected

to any discipline at the time of plaintiff’s hearing.?

2At oral argument, the Commission’ sattorney represented that other officerswho participated
in the movie nights had been subjected to discipline. The attorney conceded that any disciplinary
actions occurred after the proceedings at issuein this case, and that they were reflected in no source
of which we could take judicia notice. We thus limit our considerations to the evidence properly

in the record.
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152 Goncher testified that he believed plaintiff exercised poor judgment in connection with the
movie nights and his subsequent actions in attempting to discover the identity of the person who
ratted him out. Goncher did not believe that plaintiff would be able to lead a shift as he did in the
past. Goncher testified that he did not think that he could trust plaintiff any longer. Goncher
testified that plaintiff’ sactions breached the public trust by withdrawing officersfrom patrolling the
streets. Goncher opined that plaintiff could no longer serve as a supervisor in the department
because he had breached the public’s trust and had lost the trust of the administration and of the
officers. Goncher continued, opining that, if plaintiff were returned to the department in a non-
supervisory role, it would negatively impact the department by raising questions concerning its
integrity and professionalism.

153 Goncher testified that he had not been involved in any other investigations of departmental
officersbeing accused of untruthfulness. Healso could not recall any situationsin which a sergeant
had confronted a subordinate over the sergeant’s wrongdoing. The problem here occurred when
plaintiff asked Langelan if Langelan had ratted him out. He believed that Langelan wasintimidated
when plaintiff confronted him. Goncher testified that he had never previously had issues with
plaintiff about confronting or intimidating his personnel. Goncher testified that he believed that
there had been one other internal investigation in which plaintiff was determined to have been
untruthful, but he did not recall making a determination or recommendation as to discipline in
connection with that investigation.

154 Goncher testified that he had reviewed plaintiff’ s evaluations, but had not done so recently,
or in preparation for histestimony before the Commission. Goncher testified that he did not know
whether the final three evaluations had been increasingly better. Goncher testified that, under the
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current evaluation scheme, the top score a supervisor could receive was 5.5; in order to qualify for
incentive pay, the supervisor would have to score a 3.75 on the evaluation. Goncher noted that he
did not read the evaluations by the deputy chief or anyone else concerning plaintiff’ s performance
during his career with the department, either as a supervisor or as a patrol officer.

155  Goncher testified that hehad reviewed plaintiff’ sdisciplinary history. Goncher testified that,
inlight of his history and the apparent fact that plaintiff had not changed his behavior (by which we
assume that Goncher meant that plaintiff continued to engage in actions that subjected him to
disciplinary proceedings), termination was the appropriate disciplinary sanction. Goncher also
testified that the charges against plaintiff were sufficiently severe and seriousto warrant the penalty
of termination.

156 Goncher testified that he concluded, upon reviewing plaintiff’s disciplinary history, that
plaintiff did not respond to discipline. According to Goncher, the disciplinary file contained 11
findings of discipline against plaintiff. Among these, plaintiff had been suspended threetimes, for
3, 5, and 14 days. This history factored into Goncher’s decision as to the appropriate punishment
for plaintiff in thismatter. Goncher neverthelesstestified that it was plaintiff’ s recent conduct, not
his disciplinary history, that played the maor role in his determination regarding punishment.
Ultimately, Goncher concluded that plaintiff’s termination was the resolution that was in the
department’ s best interests.

157 Goncher testified that, previously to this case, he had not fired anyone. Likewise, as chief,
he had not brought anyone before the Commission. Goncher acknowledged that, during his tenure

as chief, there were three officers who resigned before charges were brought against them.

-21-



2012 IL App (2d) 110332-U

158 Goncher testified that he keeps a list recording commendations and officers’ meritorious
conduct. He had not specifically reviewed plaintiff’s commendations, but he recalled that plaintiff
had received four meritorious bars, which was a significant award. Goncher testified that plaintiff
received the four meritorious bars for conduct above and beyond the call of duty. Goncher recalled
an incident in which plaintiff disarmed a suicidal young man. In addition, Goncher recalled that
plaintiff had climbed into a balcony on a burning building to calm afamily who might have been
considering tossing the children over the balcony to escape the flames and waiting with them until
they all wererescued by thefiredepartment. Goncher further recalled that plaintiff once had runinto
a burning house and pulled an occupant out of it. In addition, Goncher noted that plaintiff was
heavily involved in community events.

159 Goncher testified that, in aprior internal investigation, plaintiff received a suspension asa
result of a confrontation with his ex-wife. Goncher testified that plaintiff had never been
confrontational with him. Heal so had not received any complaintsfrom plaintiff’ ssubordinatesthat
plaintiff was routinely or inappropriately confrontational or intimidating. Goncher conceded that
plaintiff usually complied with the department’s general orders. Goncher acknowledged that he
never asked plaintiff why he showed the movies to the midnight shift. He did not doubt that they
were shown to reward the shift.

160 The parties stipulated that the testimony of Deputy Chief Michael Uplegger and Carol
LeBeauwould beconsistent with their affidavitsand the supporting documentation attached to them.
Uplegger’'s affidavit attested to plaintiff’s disciplinary record; LeBeau's affidavit attested to
plaintiff’s periodic evaluations. We will address these items in more detail after we conclude
summarizing the witnesses’ testimony.
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161 Following the stipulations, the department rested. Plaintiff then presented evidencein
mitigation. Officer Anthony Quarto testified plaintiff was a good police officer who had a good
heart and who wasagood person. Quarto testified that plaintiff was honest and straightforward and
had never intimidated him. Plaintiff was easygoing and was not an aggressive person. Quarto noted
that plaintiff did not swear and that he had never seen plaintiff lose histemper. Quarto testified that
he had experienced other sergeants or ranking officers rewarding their shiftsin different ways for
doing a good job. He noted that the barbecue hosted by former Chief Mourning was an isolated
event that had not recurred during Quarto’ stenure with the department. At that barbecue, the entire
shift wasthere, but their radios were on and the then-chief had approved the event. Quarto testified
that, in his opinion, plaintiff generally made sound decisions and nothing about this case would
change hisview of plaintiff asagood supervisor. Quarto allowed, however, that it was not a sound
decision to takethe entire midnight shift off of the streetsfor movienight. Quarto further agreed that
the movie nights constituted a serious offense. Quarto would continue to respect plaintiff as a
sergeant and nobody had shared with him the belief that, if plaintiff were returned to duty with the
department, it would fall apart on account of plaintiff’s presence.

162 Quarto testified that he had observed plaintiff interact with the community and work at
events, like Railroad Days. Quarto labeled plaintiff an ambassador to the community. Quarto
testified that plaintiff had a knack with people and was proud to be of serviceto the people of West
Chicago. Plaintiff had areputation for fairness and was concerned about his relationships with his
shift personndl. If therewereaproblem, plaintiff would make effortsto bring that problem to some

sort of resolution.
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163 Quarto testified that he was aware that plaintiff had been disciplined but was not aware of
the details or the number of disciplinary dispositions that plaintiff received. Quarto testified that
plaintiff ought to be able to speak to his subordinates as necessary, but did not believe that it was
appropriate for a supervisor to discuss his own misconduct with a subordinate. However, if a
supervisor had confronted and intimidated an officer, there would have been discussion among the
officers, and Quarto had not heard of anything like that through the grapevine. Quarto testified that
hedid not believethat plaintiff intended to harass anyone. Quarto knew Langelan and Langelan did
not approach him or make any statements in front of anybody about the confrontation incident.
164 Quarto testified that, if he had known about the movie nights, he would not have approved
of the second movie night. Quarto believed that, for the first night, if plaintiff had wanted to do
something nice for the shift and the officers had their radios on, if acall camein the officerswould
have immediately responded, so he did not see the harm in the first movie night.

165 Officer Joseph Trefilek testified that he had worked for the department for 30 years before
he retired, and he had known plaintiff for 20 years. He was also aware of the charges against
plaintiff and the fact that hearings had been held. Trefilek testified that plaintiff is an honest and
hard worker. He believed that plaintiff worked well with the officers of the department and his
subordinates.

166  Trefilek testified that helearned about themovienightsafter they had happened. He believed
that plaintiff did the movie nights as an attempt to reward his shift because, years ago, plaintiff tried
to do an officer of the month award to reward hard work, but it was never officialy approved.

Trefilek testified that plaintiff tried hard to make everyone happy.
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167  Trefilek testified that, while hewasemployed at the department, hewasawareof other events
where officers were called off the streets to attend a cookout or other meal. Trefilek testified that
he attended the events. Herecalled that they were not limited to half-hour lunches, but they would
last for an hour. He noted that the meals would not last more than an hour-and-a-half. Trefilek
testified that there were other times when, with the knowledge (and tacit approva) of the
supervisors, the officers of the shift would watch football gamesin the station for longer than ahalf-
hour and possibly longer than an hour. Trefilek testified that no officer had been investigated or
reprimanded for participating in eventslikethese. Hestated that he participated in the activitiesand
he was never disciplined, even though the events lasted longer than his lunch period. Trefilek
testified that he had heard of other shifts being taken out to eat by their sergeants, but he was not
aware of any event that took an entire shift off the streets for two or two-and-a-half hours.

168 Trefilek testified that plaintiff was upbeat and positive. He had never seen plaintiff mistreat
apeer or asubordinate. In spite of the charges for which plaintiff had been found guilty, Trefilek
would not have had any problems working with plaintiff. Additionally, Trefilek had not heard
anyone else claim they would have problems working under or with plaintiff.

169 Trefilek testified that he believed that all officers had been confronted by a supervisor at one
timeor other. He conceded it might hurt moraleif the supervisor confronted asubordinate about the
supervisor’ sown misconduct. Trefilek also conceded that it might be detrimental to the department
if an officer made untrue statements during an internal investigation, but it might not harm the
officer’ sreputation the first time an officer was found to be untruthful in an internal investigation.
170 Officer Ryan Perry next testified that he had been working for the department for 13 years.
He knew plaintiff both as a co-worker and a friend. Perry was also aware of the charges against
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plaintiff. In Perry’sopinion, plaintiff was always honest about everything and nothing revealed in
thiscasewould have changed Perry’ sopinion about plaintiff. Perry testified that hewould still work
for plaintiff, and he did not have any questions about plaintiff’s integrity or ability to supervise.
Perry noted that he was not aware of any other officer who claimed that he or she could not work
with or trust plaintiff.

171 Perry testified that, in his time working with plaintiff, he had never observed plaintiff
confront or intimidate another officer. Indeed, Perry did not believe that plaintiff could actually
confront or intimidate another. Perry testified that he had not heard anyone else complaint about
being confronted or intimidated by plaintiff. Perry noted that if a supervisor did something
inappropriate to a subordinate, such as confront or intimidate him or her, talk of the supervisor’s
action would spread through the department.

172 Perry testified that plaintiff loved West Chicago and protecting its citizens. Perry testified
that his opinion of plaintiff’sintegrity did not change despite the fact that plaintiff had been found
guilty of untruthfulnessduring theinternal investigation. Perry conceded that if apoliceofficer were
found to be untruthful, it could have bad effectsin court. Perry testified that heisawarethat plaintiff
had been disciplined, but he was not aware that plaintiff had ever bragged that he had the most
suspensions in the department.

173 Plaintiff asotestified on hisown behalf in the aggravation and mitigation hearing. Plaintiff
testified that, although the department has waysto praise and reward its officers, it does not happen
as often as it should, so plaintiff was looking for a way to reward his shift. He admitted that he
authorized and participated in thefirst movie night, which he conceived to beareward for hisshift's
hard work. Plaintiff explained that he did not have any extra money to take his officers to dinner,
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and there are no sporting events on television at midnight, so he came up with theidea of letting the
officers see a movie. The second night, another officer brought in a movie, the officers were
comfortable with him, and he believed the second movie was still a*“thank you™ gesture. Plaintiff
testified that he did not stop the second movie night, but he should have. Plaintiff testified that, for
thefirst night, he stayed and watched the movie with his shift, but on the second night, he did not
stay.

174 Plaintiff testified that he attended the funeral of a Batavia police officer who committed
suicide, after which he felt that something needed to be done for his department’ s officers. Hedid
not approach the chief and discuss his belief that there needed to be more of a plan to reward the
officers of the department. Previoudly, plaintiff had tried to create an officer-of-the-month award
to reward the department’ s officers, but that was never officialy adopted. Plaintiff did not gotothe
administration to seek approval for the movie nights, in part, because his other efforts at rewarding
the department’s officers had been rebuffed. Plaintiff expressly testified that Goncher had not
approved the movie nights. Plaintiff noted that he had recommended Langelan and another officer
for commendations pursuant to the department’s General Order 410-01.

175 Plaintiff testified that he was not thefirst to come up with pulling a shift off of the streetsto
givethem areward. Plaintiff testified about the 1992 barbecue that Goncher provided for his shift.
Plaintiff testified that Goncher, then asergeant, had the entire shift comeinfor steaks. All the patrol
officers, Goncher, and the then-chief were present from the time that Goncher began cooking the
steaks until all had eaten. Plaintiff testified that, after they ate, some of the officers were too full,
so they stayed and relaxed. Plaintiff was at the barbecue for over an hour-and-a-half, along with
everyone else. Plaintiff noted that, at that time, the chief had approved the barbecue.
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176 Plaintiff testified that, after 1992, there had been other eventsthat pulled the patrol officers
off of the streets and away from their assigned patrol duties. Plaintiff described observing officers
congregating at a donut shop for along period of time. He also noted that officers had watched
sports on television at times while he was both a patrol officer and a sergeant. In fact, plaintiff
specifically testified that he had watched both football games and World Series games as a patrol
officer when the entire afternoon shift was present and watching the games, and it was not on the
officers' lunch periods. Plaintiff testified that, since Goncher became chief, officers have watched
sporting events on television. Sometimes, a potluck dinner or pizza has been provided for these
events. Plaintiff testified that he has walked into the station and observed the entire shift watching
the game, or observed that the station is empty, depending on how busy itis. Plaintiff testified that
he usually arrived early and would sit down and watch the event with the officers. Plaintiff noted
that other sergeants had done this as well. Plaintiff testified that the administration had never
formally, through a general order, directive, or communication at a staff meeting, forbidden these
types of activities.

177 Plaintiff asserted that it is common knowledge throughout the department, including the
administration, that these activities were going on. Plaintiff testified that he had seen the deputy
chiefs watching sports along with the other officers. Plaintiff testified that in his time with the
department, he had repeatedly observed an entire shift taken off of the streets for more than two
hours. Plaintiff testified that hedid not believethat the chief wasawarethat roll call sometimestook
in excess of two hours. According to plaintiff, Sergeant Samuel had stated that hisroll callsusually
lasted that long, and he had heard the patrol officers complain about having to sit through such a
lengthy roll call.
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178 Plaintiff testified that he did not intend to violate any departmental directives or general

orders when he decided to host amovie night. Plaintiff explained that he had been placed over the
midnight shift to help rebuild the midnight shift’s morale and to restore the shift to the level the
administration believed it ought to be. Plaintiff never received any materias that he could study to
learn how to motivate the officers of his shift; rather, he tried to imagine how he would want to be
treated if he were going to be rewarded for doing agood job. Plaintiff testified that theideafor a
movie night came from observing other sergeants rewarding their shifts. Plaintiff testified that he
never told anyone not to talk about the movie nights, and he did not intend to try to hide the fact of
the movie nights from anyone because he knew that other, similar, events were occurring on the
other shifts. Plaintiff reiterated that, on the second movie night, he knew that it should not have been
allowed to happen, but he did not feel he could stop it, especially in light of his assignment to build
the shift' smorale.

179 Plaintiff testified that, before the investigation of the movie nights commenced, he had
separate conversations with Langelan and Reavley. Plaintiff testified that he did not look for either
of the officers, but talked to them when he encountered them inside the station. Plaintiff testified
that heisabout eight inches shorter than Langelan, so hewas unableto ook down on Langelanwhen
he spoketo him. When he spokewith Langelan, hewas neither angry nor upset, and he believed that
his demeanor was calm. He spoke to Langelan to find out if he had done something to upset
Langelan or otherwise made Langelan feel that he could not come and talk to plaintiff. Plaintiff
explained that, in the past, Langelan had come to plaintiff with issues to discuss, thus, plaintiff
wanted to know if there was something that had changed between them. Plaintiff testified that, by
the time he spoke with Langelan, the word about the movie nightshad already spread throughout the
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department. Plaintiff testified that other officers on other shifts were already joking with plaintiff
about the movie nights.

180 Plaintiff testified that he had been interviewed as part of the internal investigation (and the
resultsof that questioning had been admitted asevidenceby stipulationinthefirst part of the hearing
beforethe Commission). Plaintiff stated that hedid not lieabout anything inthat interview. Nobody
complained to plaintiff about him talking to anyone about the movie nights. Plaintiff testified that
he had never been told, trained, or advised by the department that, as a sergeant, he could be
subjected to discipline by talking to a subordinate based on the content of the conversation, simply
because he outranked the subordinate.

181 Plaintiff admitted that, during his 19 years with the department, he had been disciplined 11
times. Plaintiff had been suspended three times for periods of three days, five days, and 14 days.
Plaintiff asserted that the suspensions did not arise out of his on-the-job conduct. His three-day
suspension arose out of an accident with his vehicle. He was alowing a part-time officer from
Bataviato rideaong with him. At one point hewas parked near afire hydrant. The Bataviaofficer,
without his permission or knowledge, decided to move the car and hit the fire hydrant. Plaintiff
testified that he was found to be at fault for the accident and this resulted in athree-day suspension
that he did not try to contest.

182 Plaintiff testified that, in 1994, he was suspended for five days over a domestic issue with
his ex-wife. Plaintiff could not recall the specific reasons he was suspended, but he was able to
explain the circumstances leading up to the punishment. Plaintiff testified that it was histime to
have visitation with his children, but his ex-wife was refusing to let him see his kids. His sister
owned the house in which his ex-wife and children lived, and had given him carte blanche
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permission to enter that house at any time. Plaintiff testified that he went to the house to check on
hischildren. When he arrived, his ex-wife refused to see him, and he heard aparty going on inside.
Plaintiff climbed up the balcony and entered the house to retrieve his children, and his sister-in-law
(perhaps his ex-wife's sister) called the police. Plaintiff testified that he waited for the police to
arrive and he gave them his statement. Plaintiff testified that the department wanted to conduct
follow-up interviews with the witnesses, but nobody responded to the department’s inquiries.
Plaintiff did not call the local policeto report his concerns about the safety of the children because
he did not have a cell phone. Plaintiff received a five-day suspension for thisincident. Plaintiff
emphasized that, at no time in the investigation of this incident, or in the investigation of the car
accident, was he ever accused of being untruthful.

183 Plaintiff testified about his 14-day suspension. Hehad purchased adogfor hischildren. One
day, the dog went missing, so he filed areport with the Warrenville police department. Hewastold
that someone had picked up adog. The Warrenville department told him that they were not able to
get the dog, but, if it was acceptable to the West Chicago department, the West Chicago officers
could retrieve the dog. Plaintiff, who was off-duty at that time, asked a sergeant, who assigned an
on-duty officer to accompany him to meet with the Naperville police officer who was supposed to
have the dog. When plaintiff arrived, the Naperville officer stated he did not have the dog, and
plaintiff left. The next morning, Du Page animal control told plaintiff that it had the dog. Plaintiff
testified that, after an investigation, hisattorney, provided by the Fraternal Order of Police, told him
that the department had concluded that he had lied during theinvestigation. Hewastold that the city
was going to terminate him, or he needed to accept a14-day suspension. Plaintiff testified that, after
he had agreed to accept the 14-day suspension, he spoke with the chief, who asked if plaintiff had
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received al of the paperwork. Plaintiff testified that he had not and the chief would not give him
the suspension until he had read all of thedocumentation. Plaintiff testified that hedid not seewhere
there were allegations that he lied. Instead, he was charged with conducting an unauthorized
investigation. Plaintiff disputed the charge, noting that he was off duty and was not investigating.
Plaintiff testified that he wished he had better counsel during that investigation. Plaintiff asserted
that he did not know that he had the right to appeal the 14-day suspension.

184 Plaintiff admitted that, while he might have used poor judgment in deciding to use amovie
night as areward to his shift, that incident did not take away from his ability to be a police officer.
Plaintiff testified that he worked hard asadetective, and hetook the assignment of crime prevention
when nobody elsewantedtodoit. Plaintiff wasalso one of the officerscalled to trand ate when they
needed a Spanish interpreter. Plaintiff testified that he always wanted to work for West Chicago,
explaining that he only tested for the Batavia police department because he had afriend who worked
there. He also tested for West Chicago and was thrilled to obtain a position there. Plaintiff
explained that he has lived in West Chicago since the time he was six months old, and he did not
leave West Chicago until his family was threatened and his own car had been ruined. Plaintiff
testified that he did not take the job for the money or the insurance.

185 Plaintiff testified that he never lied or had any intentions to lie during the investigation. It
did not bother him that other officers talked about the movie nights because plaintiff knew what he
did and he accepted responsibility for it. The important thing to plaintiff was not avoiding trouble
but what his officers felt about him. Plaintiff testified that no other supervisor would admit to
rewarding their shifts, only plaintiff would. Plaintiff regretted putting his officers through the
investigation because of his poor judgment as a supervisor, however, his mistakes as a supervisor
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did not mean he was not agood police officer. Plaintiff testified that he would always give his best
effort in any situation, and his officers would agree with that assessment. Plaintiff maintained that
he could continue to give his best efforts as patrol officer or as a supervisor.

186 Plaintiff agreed that he would not want to be accused of something by a supervisor. He
acknowledged that, asapoliceofficer, hewasrequired to betruthful duringaninternal investigation,
pursuant to one of the department’s general orders. Plaintiff had testified in court and, when he
would do so, he was required to be truthful in his court testimony. Plaintiff was aware that the
results of proceedings before administrative bodies like the Commission could be discovered and
that he could be cross-examined about untrue statements he made during an internal investigation.
Plaintiff did not know what the prosecutor was required to disclose during acase, but he agreed that
it would have an impact on the case if it were disclosed that the police officer had been untruthful
in aprevious internal investigation.

187 Plaintiff was further questioned about his disciplinary history. Plaintiff testified that he
received averbal reprimand about spending too much time at the Synergy nightclub while on duty.
He was given either a verbal or written reprimand to resolve a charge of conduct unbecoming.
Plaintiff was unable to recall the 1994 internal investigation regarding two driving-under-the-
influence arrests or an incident involving a confrontation with a Du Page County officer. Plaintiff
testified that, regarding an investigation related to the Du Page County Children’s Center, he acted
asaparent in following up charges of child abuse against his daughter, and not as a police officer.
Plaintiff testified about an incident at the College of Du Pagein which hewas charged with creating
a disturbance; plaintiff denied that he confronted his ex-wife and yelled at her, and he could not
recall whether he was given a verba or awritten reprimand. Plaintiff recalled being reprimanded
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about cell-phoneusage. Headmitted that hejoked about having themost suspensionsor disciplinary
actionsin the department; his comment arose during some back and forth teasing with other officers
and plaintiff stated that he could not hide something that had happened.

188 Plaintiff’ sperformance eval uationswere al so admitted into evidence pursuant to the parties
stipulation. Ingeneral, the performance eval uationswerevery good and did not reflect thediscipline
that plaintiff received. One evaluation from 2003-04 indicated that plaintiff could be antagonistic
towards both peers and supervisors. Another, from 2007-08 stated that plaintiff was, at times,
condescending toward other shift supervisors and the evaluator met with plaintiff several timesto
talk about building rapport with the other supervisors.

189  Another common thread through the eval uationswasaconcern that plaintiff wastaking more
sick-time than was allowed. However, those evaluations were generally older. Plaintiff was also
downgraded for failing to complete weekly reports for the month of March during his 2007-08
evaluation. Asnoted, however, theevaluationswere generally quite good and appeared to uniformly
rate plaintiff highly enough to qualify for incentive pay.

190 Plaintiff’s disciplinary records were also admitted into evidence pursuant to the parties
stipulation and were generally consistent with plaintiff’s testimony regarding the incidents. The
documentation concerning the 14-day suspension included an expressfinding that plaintiff had been
untruthful in the internal investigation.

191 Following the conclusion of the testimony, plaintiff orally moved for reconsideration of the
Commission’s findings of guilt regarding truthfulness, intimidation, and confrontation. Likewise,

plaintiff moved the Commission to reconsider precluding termination as a potential penalty.
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792 On June 8, 2010, the Commission ruled. It granted plaintiff’s motion regarding
untruthfulness. The Commission further reviewed the record of the guilt or innocence hearing in
light of plaintiff’s testimony in the aggravation and mitigation portion of the proceedings. The
Commission concluded that the allegations of dishonesty had not been proved by a preponderance
of the evidence based upon the Commission’s determination that plaintiff did not appear to
understand that othersin this case would have perceived the statements he made during hisinternal
investigation interviews as being untrue. However, based upon the Commission’ s conclusionsthat
plaintiff exercised poor judgment in leaving West Chicago’s streets unpatrolled for lengthy time
periods on two nightsand that plaintiff intimidated and disrespected his subordinatesin confronting
them about ratting him out, the Commission determined that there was sufficient causeto terminate
plaintiff’s employment with the department.

193 Plaintiff timely filed his complaint for administrative review seeking review of the
Commission’sdecision. After briefing and argument, on March 10, 2011, thetrial court ruled that
the Commission’s findings were not against the manifest weight of the evidence, and its
determination that cause for termination existed was neither against the manifest weight of the
evidence nor arbitrary and capricious. The trial court confirmed the Commission’s decision.
Plaintiff timely appeals.

1794 On appeal, plaintiff contends first that the Commission’s finding of cause was arbitrary or
unreasonable because it did not factor in the apparent lack of discipline to the other participating
officers who violated the same general orders plaintiff was found to have violated. Similarly,
plaintiff also contends that the Commission failed to consider the evidence of equivalent activities
usedtorewarditspersonnel. Next plaintiff arguesthat the Commission’ sfindingthat heintimidated
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his subordinates was against the manifest weight of the evidence. Last, plaintiff arguesthat thetrial
court erred when it failed to remand the matter to Commission for theimposition of alesser penalty
than termination. We consider each contention in turn.

195 Asaninitial matter, we consider our standard of review in thiscase. A police officer may
not be discharged except for cause. Reichert v. Board of Fire & Police Commissioners of the City
of Callinsville, 388 Ill. App. 3d 834, 842 (2009). “Cause” has been defined as a substantial
shortcoming which renders the officer’s continued employment in his or her office in some way
detrimental to the discipline and efficiency of the service or something which the law and sound
public opinion recognize as a good cause for his or her being removed from that office. Cruzv.
Cook County Sheriff’'sMerit Board, 394 11l. App. 3d 337, 341-42 (2009). Theofficer’ sviolation of
asingle departmental rule may constitute a sufficient cause for his discharge. Cruz, 394 I1l. App.
3d at 342.

196 The object of our review is the Commission’s decision rather than the circuit court’s
decision. Cruz, 394 Ill. App. 3d at 342. We review an officer’s discharge in two stages: first we
review the Commission’s finding of guilt, reversing it only if it was against the manifest weight of
the evidence; second, wereview the Commission’ sfinding that such guilt wasasufficient causefor
discharge, reversing it only if its decision was arbitrary and unreasonable or was unrelated to the
requirements of the service. Launiusv. Board of Fire & Police Commissioners of the City of Des
Plaines, 151111. 2d 419, 435 (1992); Malinowski v. Cook County Sheriff’ sMerit Board, 39511l. App.
3d 317, 322-23 (2009); Cruz, 394 11l. App. 3d at 342. We do not reweigh the evidence or substitute
our judgment for that of the Commission, but instead we confirm the Commission’ s decision when
the record contains evidence supporting the Commission’sdecision. Malinowski, 395 I1l. App. 3d
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at 323; Cruz, 394 Ill. App. 3d at 342. We note, however, that the Commission need not give
mitigating evidence such weight that it overcomes its decision to discharge the officer; and a
discharge in a case where mitigating evidence was presented isnot per se arbitrary or unreasonable.
Malinowski, 395 Ill. App. 3d at 323; Cruz, 394 IIl. App. 3d at 342.

197 Thestandard of review outlinestheform of our initial review. First we consider whether the
Commission’ sfindings of guilt (as amended) are against the manifest weight of the evidence. The
Commission initially determined that plaintiff had instigated and allowed the movie nights.
Plaintiff’ sown interview from theinternal investigation acknowledged thesefacts; additionally, the
parties stipulated to these facts. Clearly, the Commission’s findings about the movie nights and
plaintiff’sinvolvement were not against the manifest weight of the evidence.

198 The Commission also found that plaintiff accused Reavley and Langelan of ratting him out.
Plaintiff denied that he accused either officer of anything, and claimed that the turn of phrase,
“ratting him out,” was what other officers from other shifts were saying about Langelan. Plaintiff
further characterized his meetings with Langelan as occurring by chance and not as the result of
plaintiff seeking him out and confronting him. Plaintiff further contended that he was not mad, but
was supplying information to Langel an about what the other officerswere saying. In contrast, both
Reavley and Langelan testified that plaintiff asked them if they had ratted him out. Langelan
described hisfirst conversation with plaintiff as plaintiff employing that turn of phrase and asking
him directly if he had ratted plaintiff out. Langelan also described the circumstances of the first
conversation as though plaintiff had sought him out. Likewise, Reavley testified that plaintiff
entered the locker room and asked him who had ratted him out. Reavley testified that both he and
Winton were surprised at the question, describing it as being an ailmost literally jaw-dropping
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guestion that stunned the two officers. Reavley testified that Winton joked that Reavley had done
it, but that plaintiff took Winton’s comment seriously and continued asking Reavley if he had ratted
plaintiff out.

199 While the evidence is conflicting, we note that there is ample evidence on either sideto
support a conclusion. Plaintiff denied making the accusation while both Reavley and Langelan
testified that plaintiff asked them directly if they had ratted him out. The Commission was free to
judge the witnesses' credibility and to believe either version. In the proceedings below, the
Commission obviously accepted the testimony of Reavley and Langelan. We note that Langelan’s
testimony is consistent with other testimony, like that of Kroning, relating that Langelan had
discussed with him plaintiff’s accusation against Langelan. We further note that evidence in the
record suggested that plaintiff was upset, not only the testimony from Langelan’s and Reavley's
interviews, but also theinterview of Sauseda, in which herelated that he had heard that plaintiff was
upset a couple of days after the movie nights because the administration had found out about them.
Thus there is ample evidence to support the testimony of Langelan and Reavley apart from any
determination to credit their testimony while discrediting plaintiff’s. We hold, therefore, that the
Commission’s finding that plaintiff accused subordinates of ratting him out was not against the
manifest weight of the evidence.

1100 TheCommission asofoundthat plaintiff had intimidated hissubordinates. Plaintiff elicited
evidence to show that it was preposterous to believe that plaintiff was capable of physically
intimidating either Reavley or Langelan because he was very much shorter and smaller than they
were. Plaintiff also stated in the interview pursuant to the internal investigation that he did not act
angry when he mentioned to Reavley and Langel an that other officersthought it wasthey who ratted
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plaintiff out. From this statement, it can beinferred that plaintiff was not attempting to intimidate
the officers. On the other hand, both officers described their conversations with plaintiff as being
confronted and accused by plaintiff. Both officersdirectly testified that they felt uncomfortabl e that
plaintiff was questioning them about his own misconduct in allowing the movie nightsin the first
place, and Langelan testified that he was concerned both that plaintiff no longer apparently trusted
him, as well as about any repercussions that might arise from the fact that plaintiff was his direct
supervisor. We also notethat the phrase, “ratted me out,” as used by plaintiff, isaheavily freighted
phrasewith strongly negative connotationsinthiscontext. Indeed, it suggeststhat the“rat” hasdone
something wrong by telling his superiorsand suggeststhat the speaker holdsthe“rat” in particularly
low esteem and trust. The reasonable inference from that phraseology is that the words were
carefully chosen to indicate displeasure, distrust, dislike and, coupled with a confrontational
presentation, that they were cal culated to intimidate the recipient. Once again, the evidenceis split,
and it was the Commission’s province to resolve the credibility of the witnesses. Again, the
Commission obviously credited the testimony of Reavley and Langelan, and this determination is
amply supportedintherecord. Inany event, plaintiff presented evidence against and argued against
only physical intimidation, while the Commission held that the intimidation here was caused by
plaintiff’s position as a superior officer confronting his subordinates and over whom he has power
as a superior. Accordingly, we cannot say that the Commission’s factual finding that plaintiff
intimidated his subordinate officers was against the manifest weight of the evidence. We further
note, pursuant to our analysis of the phrase “ratted him out” above, that any discussion, heated or
calm, between plaintiff and Reavley and Langelan was disrespectful, and the Commission’ sfinding
on this point was also not against the manifest weight of the evidence.
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1101 The Commission also found initially that plaintiff had been untruthful in the internal
investigation. However, pursuant to plaintiff’ smotion, the Commission reconsidered and struck this
finding. Instead, the Commission found that plaintiff had not intended to be untruthful, but that
plaintiff did not appreciate that his statements could have been reasonably interpreted by objective
investigators as being untruthful. We are not entirely sure asto theimport of thisfinding. Plaintiff
does not claim any error arising from it; likewise, defendants do not challenge the finding either.
The evidence in the record supports Commission’s ultimate determination that plaintiff did not
intend to be untruthful, yet one could believethat certain of his statementswere not entirely truthful.
As neither party assigns error, we need not definitively decide the point. Sufficeit to say that the
Commissionrescindeditsfactual finding that plaintiff had lied during theinternal investigation, and
that untruthfulness thus could not be used as a basis for cause to discharge.

1102 Thekey factual findings by the Commission, then, arethat plaintiff held or allowed the two
movie nights, wherein he allowed the entire midnight shift on the first night, and all but one of the
midnight shift on the second night to skirt their duty to patrol the streets of West Chicago. The next
key finding was that plaintiff accused Langelan and Reavley of ratting him out, and that this
accusation was intimidating and disrespectful. The Commission then used thesefactual findings as
cause to discharge plaintiff.

1103 The standard of review framing our analysis at this time also has a second component,
whether the Commission’ s factua findings sufficiently support cause for discharge. We turn now
to this consideration.

1104 As noted above, “cause” for purposes of discharge means there exists asubstantial
shortcoming in the officer’ s performance that renders his or her continuation as an officer in some
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way detrimental to the discipline and efficiency of the department. Cruz, 394 I1l. App. 3d at 342.
Here, the Commission believed that plaintiff’ sdereliction of duty by hosting and alowing themovie
nights as well as the intimidation and disrespect of his subordinates as evidenced by his accusing
them of ratting him out constituted sufficient cause to support plaintiff’stermination. We agree.

1105 It has been held that an officer’ s neglect of duty can be cause for discharge. For example,
in Calomino v. Board of Fire & Police Commissioners of the Village of Schaumburg, 273 111. App.
3d 494, 496 (1995), the officer failed to properly investigate the scene of a burglary; indeed, the
officer did not even get out of his squad car before he cleared from the call. The court held that the
officer’s failure to investigate, by identifying possible witnesses, canvassing nearby residents,
arranging for evidence collection and photography of the scene, or even writing out areport was a
substantial shortcoming that rendered hiscontinuanceasapoliceofficer detrimental tothediscipline
and efficiency of the service. Calomino, 273 11l. App. 3d at 499-500. Likewisehere. Inpullingthe
entire shift off of the streets of West Chicago, plaintiff prevented his officers from fulfilling their
duties, namely, patrolling. This alone constituted sufficient cause for discharge. In addition, an
officer verbally abusing his fellow officers has been held to be sufficient cause for discharge. See
North v. De Witt County Sheriff’s Department Merit Comm’'n, 204 111. App. 3d 881, 887-88 (1990)
(holding that the morale and administration of the department isimpaired when an officer “chooses
to inveigh against his fellow officers and superiors while on duty” such that this circumstance
constituted sufficient cause for discharge). Here, plaintiff accused both Langelan and Reavley of
ratting him out. Just as inveighing against fellow officers, plaintiff’s accusations impaired the
morale and administration of the department. Even standing alone, accusations and intimidation,
too, sufficiently supported the Commission’s determination of sufficient cause for discharge.
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Accordingly, wehold that the Commission’ sfindingsof fact sufficiently supported itsdetermination
that cause for discharging plaintiff existed.

1106 We note that, while we may have balanced the facts differently and determined the
sufficiency of cause differently than the Commission, that isnot our standard of review. Rather, we
are limited to considering whether the factual findings made by the Commission were against the
manifest weight of the evidence (there was evidence in the record supporting the Commission’s
findings, so necessarily, its findings were not against the manifest weight of the evidence), and
whether the findings of fact provided a sufficient basisto support the Commission’ s determination
that causefor discharge existed (again, thefactual findingsweredirectly related to plaintiff’ sability,
both historical and future, to perform hisjob for the department, so that his continued employment
would be detrimental to the discipline and efficiency of the department; further the findings are
neither arbitrary and unreasonable nor unrelated to the requirements of the department). Having
generally reviewed the Commission’s decision and found it to be well supported in the record, we
now turn to plaintiff’s specific arguments.

1107 Plaintiff first contendsthat the Commission’ sdecision to discharge him cannot stand because
it overlooked the department’ s apparent failure to discipline any other of the participating officers
for violating the same general orders as plaintiff was found to have violated. Plaintiff argues that
all of the officerswho attended or directly knew about the movie nights had an obligation under the
department’ s general orders to report the wrongdoing of staying at the station to watch the movies
and not fulfilling their obligation to patrol. Plaintiff notesthat the department’ sgeneral orders state

that aparty who violates ageneral order shall be subject to discipline. Plaintiff arguesthat, because

-42-



2012 IL App (2d) 110332-U

none of the other officers have been or will be subjected to discipline, his own discipline of
termination isfatally disparate to the non-discipline of the other officersin this case. We disagree.
1108 Plaintiff appropriately citesLaunius, 151 111. 2d at 441-442, Wilsonv. Board of Fire& Police
Commissioners of the City of Markham, 205 111. App. 3d 984, 992 (1990), and Basketfield v. Danidl,
71111, App. 3d 877, 881 (1979), for the proposition that, where discipline arising from the same or
aclosely related incident resultsin discharge for one officer and alesser penalty for another officer,
the Commission’ sdischarge decision may bedeemed to bearbitrary and unreasonable. For example,
in Wilson, two officers (a sergeant and a patrol officer) had a physical altercation in the station.
Wilson, 205 Ill. App. 3d at 987. The sergeant was suspended for a 30-day period and the patrol
officer was discharged. Wilson, 205 Ill. App. 3d at 987. The court determined that, while each
individual penalty, if viewed separately, could not be considered to beinappropriate or arbitrary and
unreasonable, when viewed properly, as parts of the same event, the two different types of
punishment, discharge and suspension, were grossly disparate or disproportionate. Wilson, 205 111.
App. 3dat 992. The court reversed the officers’ sanctions and remanded the cause to the Board for
a new hearing. Wilson, 205 Ill. App. 3d at 992. In Basketfield, the officer who was ultimately
discharged was precluded from bringing evidence of another officer charged with similar misconduct
and who received asuspension instead of adischarge. Basketfield, 71 111. App. 3d at 879. Thecourt
reversed the decision (on other grounds (Basketfield, 71 Ill. App. 3d at 880-81)) and directed the
Board to allow the evidence of the level of sanction of the other officer to be considered on remand
“because it would be relevant and useful to the Board in exercising its discretion and insuring

consistency in disciplinary action.” Basketfield, 71 I1l. App. 3d at 881.
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1109 While plaintiff makes avalid point, we still believe that neither Wilson nor Basketfield are
entirely appropriate to govern the outcome here. Instead, we look to Launius. In that case, the
common event wasthe extreme flooding of the DesPlaines River, which in turn caused catastrophic
flooding in the City of DesPlaines. Launius, 151 I1l. 2d at 423-24. The plaintiff walked off hisjob
to deal with theflooding of hisown house and check on the well-being of hisfamily. Thisoccurred
after the plaintiff was denied permission to leave his post, and thereafter, the plaintiff was out of
communication with the department for the next 12 hours, even though the department declared an
emergency situation and required its officers to work 12-hour shifts. The plaintiff received a call
from another police officer informing him of thisfact, and plaintiff called in to the department, but
was placed on emergency-paid suspension. Launius, 151 Ill. 2d at 424-25. The chief of the
department brought the plaintiff before the board seeking termination. Launius, 151 111. 2d at 426.
The appellate court, in reversing the plaintiff’s discharge, considered that another officer who did
not report for work on the day of the flood was only suspended and not discharged, resulting in
impermissibly disparate disciplinary results. Launius, 151 Ill. 2d at 440-41. The supreme court
rejected the appellate court’ s reasoning on this point, noting that “ cause for discharge can be found
regardless of whether other employees have been disciplined differently.” Launius, 151 Ill. 2d at
442. The supreme court noted that the other officer was actually on his scheduled days off at the
time of the flood and was physically unable to make it to work despite being ordered to do so
because of the flooding around his house. The supreme court also noted that the other officer was
not disciplined for walking off thejob, but for cursing at the supervisor who tried to call him to duty
for the emergency. The supreme court also distinguished the plaintiff’s behavior from the other
officer’ s noting that it was physically impossible for the other officer to make it to work, while the
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plaintiff, after checking on his family, could have returned and worked the rest of his shift. In
addition, the plaintiff’ sargument that he did not know about the emergency was due to the fact that
he held himself incommunicado and that, had he tried to keep the department aware of his actions
and whereabouts, he would have learned of the declaration of an emergency. Launius, 151 III. 2d
at 443-44. Indeed, the supreme court noted theweather reportsand flash-flood warningsshould have
alerted the plaintiff to the likelihood that the department was functioning in a state of emergency,
and should have induced him to returnto duty. Launius, 151 11l. 2d at 444. The supreme court held
that thefactsof the other officer’ scase were not sufficiently related to the facts of the plaintiff’ scase
to render the board’ sdecision to dischargethe plaintiff arbitrary and unreasonable. Launius, 151111.
2d at 443.

1110 Wefind Launius to be both instructive and directly applicable to this case. Plaintiff here
organized and hosted the first movie night, and implicitly approved of the second movie night by
allowing it to continue. In contrast, the midnight shift officers were presented with an activity that
was clearly approved by their supervisor and, presumably, by the department’s administration,
especially since plaintiff repeatedly testified that he did not caution anyone not to mention themovie
nightsor otherwisetry to hide the occurrences. Whilethe shift officershad and haveaduty to report
misconduct, thisis adifferent form of wrongdoing than their supervisor’ s unauthorized decision to
pull the entire shift off of patrol duty for several hours of their shift. While both the supervisor and
the shift officers broadly participated in the same event, the wrongdoing of the shift officersand the
supervisor are different. Thus, this case is analogous to Launius, where even though the two
officers’ misconduct was related to the flood, their individual actions were sufficiently distinct to
support different levels of punishment. In this case, plaintiff’s misconduct was both the failure to
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report violations of the department’ s general orders and the unauthorized decision to take the entire
shift of f of its patrol dutiesfor asignificant amount of time during the shift, while the shift officers

misconduct was only the failure to report violations of the department’ s general orders. Because
plaintiff, on his own and without official approval, took the shift away from its duties, heisliable
to the sanction imposed by the Commission, notwithstanding any other misconduct on the part of
theindividual officers stemming fromthe movienights. SeeLaunius, 151 11I. 2d at 442 (* causefor
discharge can be found regardless of whether other employees have been disciplined differently).
The circumstances and actions of plaintiff compared to the other midnight shift officers are not
similarly situated and are distinct enough to support differing levels of discipline.

1111 We nevertheless find plaintiff’s argument extremely troubling because this case does not
involve differing levels of discipline, but involves the harshest discipline versus no discipline
whatsoever. Plaintiff does not significantly explore a situation in which only a single officer is
disciplined related to an event at which all of the participants reasonably could be disciplined. In
other words, isthere asituation in which the disparity of disciplinary results should control over the
distinctions between the officers misconduct? Neither the parties nor our own research has
uncovered such acase. Asaresult, and despite our concerns, wefollow the path shown by Launius,
and rely on the distinctions between plaintiff’s conduct and that of the other shift officersto drive
our analysis on this point.

1112 Inaddition, wenotethat, apart from the movienights, plaintiff wasfound to have intimidated
and been disrespectful to his subordinates, in violation of the department’ s general orders. Even if
theshift officers’ conduct wasso closely intertwined with plaintiff’ sconduct during themovienights
that they all should receivethe samelevel of punishment for the movienights, plaintiff also engaged
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inintimidating and disrespectful conduct when he accused his subordinates of ratting himout. This
conduct is different enough from that of the shift officers that the Launius distinction may be
followed so that hisadditional actionsof accusing hissubordinatesof ratting him out serveto qualify
him for aheavier punishment, and his discharge cannot render the Commission’ sdecision arbitrary
and unreasonable. Accordingly, we cannot accept plaintiff’s first contention.

1113 In addition to his disparity-of-punishment argument, plaintiff also argues that the movie
nights were no different than other reward events, such as barbecues and watching sporting events.
Plaintiff argues that the Commission overlooked the testimony that such reward events were not
uncommon and that they lasted for two or threehoursat atime. Plaintiff arguesthat, because similar
reward eventswere not uncommon and because nobody el sereceived disciplineasaresult of hosting
areward event, itisunfair for him to be singled out for punishment when the department’ s practice
has been to hold similar events with no adverse consequences to the hosts.

1114 Plaintiff failsto credit thefact that there was conflicting evidence concerning the practice of
hosting reward events such as barbecues. While plaintiff and Cummings testified that they were
common and that they lasted for two hours or more, there was other testimony that the 1992
barbecue hosted by Goncher was unique. In addition, there was testimony that, while barbecues
were occasionally given, they lasted only ahalf-hour and only aportion of the shift would be present
at any onetime. In addition, other testimony related that barbecues could last aslong as about an
hour, but they would never last longer than an hour-and-a-half. Thus, the Commission’s finding
regarding award events is not against the manifest weight of the evidence because there is ample

evidence in the record to support that finding.
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1115 The problem with plaintiff’s argument is that plaintiff is conflating the two steps of our
review process. Plaintiff ismixing thefirst step, in which we review the factual findings to make
sure they are not against the manifest weight of the evidence, with the second step, in which we
consider whether the Commission’ sproper factual findings support itsdecisiontodischargeplaintiff.
See Malinowski, 395 I1l. App. 3d at 323; Cruz, 394 11l. App. 3d at 342 (setting forth the standard of
review). When the separate strands of plaintiff’s argument are disentangled, we find that we have
already answered plaintiff’ scontention. First, asregardsthe propriety of theimplicit factual finding
that barbecues and other reward events were not commonplace, the evidence is conflicting. The
Commission, as fact finder, was free to accept the testimony suggesting that such events were
infrequent over testimony that they were commonplace. We cannot determine that this factual
conclusion was against the manifest weight of the evidence because it was well supported in the
record. Once we have accepted that factual finding as not being against the manifest weight of the
evidence, plaintiff’s argument becomes counterfactual; in other words, plaintiff argues that reward
events like barbecues were commonplace, so that punishment for amovie night isimproperly and
disparately greater than for the many barbecueswhich were held without punishment. The problem,
of course, isthat the Commission found that barbecuesand other reward eventswere uncommon and
to punish plaintiff’ s movie nightswas not adisparately tough result precisely because such an event
happened only occasionally. See Launius, 151 Ill. 2d at 432-34 (where record evidence was
conflicting, the board’ s factual determination was not against the manifest weight of the evidence).
In other words, to accept plaintiff’s argument, we must make the counterfactual (as determined by

the Commi ssion) assumption that eventslikethe movienightswerenot aninfrequent and occasional
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occurrence, but were commonplace. Because we cannot make the necessary assumption in light of
the Commission’s contrary determination, plaintiff’s contention must necessarily fail.

1116 Evenif wewereto accept plaintiff’spremisethat reward events similar to the movie nights
were commonplace, westill believethat the movie nightswere unique and sufficiently different than
the other reward events to merit and support the punishment of discharge imposed by the
Commission. Inthefirst place, there was no testimony that any reward event spanned more than a
singlenight. There also was no testimony that any award event pulled the entire midnight shift off
of its duty to patrol the streets of West Chicago. Similarly, while there was conflicting testimony
regarding how long the reward events lasted, the weight of testimony was that it was usually
accomplished within an officer’ slunch period. Theevidencein therecord, then suggeststhat, even
if reward events similar to the movie nights were commonplace, they were organized to avoid
disrupting the shift’s duties; by contrast, the movie nights interrupted the midnight shift’s patrol
dutiesfor two hours or more on consecutive nights. Thisis sufficiently more severeto warrant and
support plaintiff’sdischarge. Accordingly, we cannot accept this portion of plaintiff’s arguments.
1117 Plaintiff next arguesthat the factual finding that he intimidated Langelan and Reavley was
against the manifest weight of the evidence. Plaintiff recounts that Langelan did not, prior to the
disciplinary hearing, state that he could no longer work with plaintiff or that plaintiff’s conduct
caused him to lose his trust for plaintiff. Similarly, plaintiff points to Reavley’s testimony that he
was discomfited by plaintiff’s accusation, and concludes that discomfiture is not the same as
intimidation. This argument disregards both the contrary evidence, such as Langelan’s direct
testimony that he felt intimidated when his direct supervisor accused him of being arat, along with
the Commission’ s obligation to determine the facts out of conflicting evidence. Aswe have noted
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above, there is ample evidence supporting the Commission’s factual conclusion that plaintiff
intimidated his subordinates. See Launius, 151 Ill. 2d at 432-34 (where record evidence was
conflicting, the board’ s factual determination was not against the manifest weight of the evidence).
While plaintiff points to the contrary evidence, the fact that there is ample evidence to support the
Commission’ sconclusion meansthat itsfactual determination isnecessarily not against themanifest
weight of the evidence. Plaintiff focuses, not on the lack of evidence to support the Commission’s
conclusion coupled with the evidence supporting his position, but only on the evidencethat supports
his position. Accordingly, plaintiff’s argument fails.

1118 Plaintiff’s last contention is that the trial court erred by not remanding the matter to the
Commission becauseit believed that it lacked the power to do so. Plaintiff notesthat thetrial court
possesses the power to remand a matter to the administrative authority solely to impose a lesser
penalty than discharge. See, e.g., Basketfield, 71 11l. App. 3d at 880 (*“the court has the power to
affirm or reverse the decision of the administrative agency in whole or in part or to remand the cause
for additional evidence”); Humblesv. Board of Fire& Police Commissioner sof the City of Wheaton,
53 1lI. App. 3d 731, 736 (1977) (appellate court reversed and remanded the decision to the board
with instructions to reconsider the appropriate disciplinary action other than discharge). Plaintiff
contends that thetrial court failed to properly remand the matter so the Commission could consider
the imposition of alesser sanction than discharge.

1119 Even if the trial court erroneously believed that it could not remand this matter to the
Commission for it to consider a penalty other than discharge, we conclude that no error occurred
because the trial court had no basis to remand this matter. As we have determined above, the
Commission’ sfactual findings were not against the manifest weight of the evidence. Similarly, its

-50-



2012 IL App (2d) 110332-U

decision to order plaintiff’s discharge was supported by the evidence, and was not unreasonable or
arbitrary. Asaresult, thetrial court’ s statement that it could not remand the matter was more likely
related to thetrial court’ s correct perception that the Commission’ sdecision had to be upheld rather
than an erroneousbelief that the Commi ssion’ sdisciplinary decision wasincorrect but thetrial court
could do nothing to correct it. Evenif plaintiff’s construction is accepted, wereiterate that it isthe
Commission’ s decision that we review (Cruz, 394 I1l. App. 3d at 342), and thetrial court correctly
did not disturb that decision. Thus, we find no error in the trial court’s judgment.

1120 Accordingly, for the foregoing reasons, we confirm the decision of the Commission.

1121 Confirmed.
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