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OPINION

In these consolidated appeals, plaintiffs, King®alth Spa, Inc. (King's), and Ace Spa,
Inc. (Ace), owners of massage establishments, pittions for writs ofcertiorari seeking
review of decisions by the massage business conaméss(Commissioner) of the Village of
Downers Grove (Village) revoking plaintiffs’ massagestablishment licenses. The
Commissioner revoked the licenses pursuant tose8t2016(a)(3) of the Village’'s massage
business ordinance (Downers Grove Municipal Co8£816(a)(3) (amended Jan. 18, 2005)),
which provides that a massage establishment licisnsgbject to suspension or revocation if
“any massage therapist practicing at the licengedhises has committed a *** Specified
Criminal Act *** on the Licensed Premises.” The orance defines “Specified Criminal Act”
to include an act of prostitution.

In the King’'s matter, the trial court denied thetipon for writ of certiorari, and King’s
appeals (No. 2-13-0825). In the Ace matter, thal wourt granted the petition for writ of
certiorari and, following two remands to the Commissioneimately ruled that the 72 days
during which Ace’s license was revoked was a sigfficsanction for its ordinance violation;
in that matter, the Village appeals (No. 2-13-09%8% hold that the Commissioner did not
abuse his discretion in revoking either King's are’s massage establishment license.

!Although the matter has been pending for more thgmars, the Commissioner’s revocation of
Ace’s license was stayed for all but 72 days of timae.
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|. BACKGROUND
A. The King’s Case (No. 2-13-0825)

On June 6, 2011, the Commissioner filed a notfogharges and hearing against King'’s,
alleging that, on March 31, 2011, one of King's ¢émypes committed an act of prostitution at
the spa and that, pursuant to ordinance sectid@18(2)(3), King’s license could be suspended
or revoked. A hearing before the Commissioner'sgiheded hearing officer took place on
October 20, 2011.

At the hearing, Sergeant Steve Loan of the llBrfsiate Police Public Integrity Task Force
testified that he had been involved in 10 to 12estigations of prostitution operations. On
March 31, 2011, Sergeant Loan participated in aergover investigation of King’s. The
sergeant testified that he drove to King's in amlemover vehicle and entered the spa at
approximately 3:45 p.m. He testified that he askedvoman at the front desk for an
appointment and that she led him to a room, whengds left alone. The sergeant testified that
a different woman entered the room and told hinh ghamassage would cost $70. He paid the
woman, who left the room. Sergeant Loan testified he undressed, lay on the massage table,
and covered himself with a towel. The woman retdraied began the massage.

According to Sergeant Loan, the woman asked hsrage and whether he was a police
officer. Sergeant Loan told her that he was 41g/elt and in the Navy. The sergeant testified
that, based on his experience investigating pudgiit, he knew that offenders believed that
police officers were duty-bound to disclose theaicupation. Sergeant Loan testified that the
woman said that she did not believe that he wagedéts old and asked to see his driver’s
license. The sergeant believed that this was atausee if he had a police badge. He testified
that he retrieved his wallet and license, showeditiense to the woman, and returned to the
table. According to the sergeant, when he retutodae table, the woman slapped his buttocks
and said that he was a “bad boy.” The sergeanti¢elsthat she then began singing the theme
song from the television show “Cops.” Sergeant Liestified that, when he lay back down on
the table, the woman pinched his nipple and agalac¢thim a “bad boy.” The sergeant further
testified that the woman asked if he wanted to takkeower and that he declined. According to
Sergeant Loan, prostitution offenders in massa@es gften attempt to separate customers
from their belongings so that other employees eanch for any indication that a customer is a
police officer.

Sergeant Loan testified that the woman next abkedvhat kind of vehicle he drove and
where in the parking lot the vehicle was locatdake Sergeant told her that he drove a Nissan
that was parked on the side of the building. Héfted that the woman excused herself from
the room for approximately five minutes. The serge=xplained that he believed that the
woman left to investigate his car for signs thaias a police officer. He testified that when
the woman returned she crouched down so that laer\was at his eye level. According to the
sergeant, she then put one finger to her lips, ‘sdidsh,” and made a licking motion. The
sergeant believed that this was an offer to perforah sex. Sergeant Loan testified that the
woman pointed at him and that he said “yes.” Actwydo Sergeant Loan, the woman
removed the towel so that he was naked. The sergddrihe woman that he had to go to the
bathroom. After he exited the room, fellow officerstered King’s and arrested the woman.
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Lieutenant William Budds of the Village police depnent testified that, on March 31,
2011, he was parked approximately 150 feet easKinfi's, monitoring the premises.
According to Lieutenant Budds, while Sergeant La@s inside King's, he (Budds) observed
a woman exit the side door of the business, lodkedeft and right, then reenter the business.
Lieutenant Budds testified that, a few minutesr|abe observed the woman exit the same
door, walk north to the fence line of the propemtyere vehicles were parked, then reenter the
business. According to the lieutenant, shortly éaéier another woman exited the business,
walked east toward Sergeant Loan’s undercover Njssalked around the vehicle, looked
into the vehicle, then reentered King's. LieutenBodds was not sure if the woman who
looked into the Nissan was the same woman who hfadqusly exited the business.

King’'s presented no mitigation evidence at theringaand did not file a written closing
argument, despite the hearing officer’'s request.NOmember 15, 2011, the Commissioner
revoked King’'s massage establishment license. Tdranaissioner found that evidence at the
hearing established that King'’s violated ordinaseetion 8.2016(a)(3).

King’s filed a petition for writ ofcertiorari in the trial court. King’s alleged that the
Commissioner’s finding of a violation of ordinansection 8.2016(a)(3) was against the
manifest weight of the evidence and that the Cormionm®r’'s decision to revoke its massage
establishment license was an abuse of discretion.

On July 11, 2013, the trial court denied King'sifo@n for writ of certiorari. The court
reasoned that the Commissioner’s finding that Ksngblated ordinance section 8.2016(a)(3)
was not against the manifest weight of the evidembe court further determined that, given
King’s failure to present mitigation evidence ae thearing, and given that the Village’s
evidence suggested a “scheme endemic to the basme®pposed to the isolated act of an
individual,” the Commissioner did not abuse hisctk$ion in revoking the license. King's
timely appeals.

B. The Ace Case (No. 2-13-0978)

On June 6, 2011, the Commissioner filed a noticeharges and hearing against Ace,
alleging that on March 31, 2011, one of Ace’s emgplss committed an act of prostitution at
the spa and that, pursuant to ordinance sectid18(a)(3), Ace’s license could be suspended
or revoked. A hearing before the Commissioner'sgiheded hearing officer took place on
September 7, 2011.

At the commencement of the hearing, the Villages@dofor a “summary determination”
and directed finding as to the Commissioner’s caarde Village supported its motion with a
copy of a jury’s verdict finding Ace’s employee Hyiof prostitution. The Village also
introduced the police report arising out of the &yee’s arrest. The report indicated that an
undercover officer entered the spa and paid $78 foassage. The woman giving the massage
asked the officer his occupation, and the officdd her that he worked in the construction
business. The woman asked the officer what he ‘&daiher to rub.” The employee then
attempted to touch the officer’s penis. The offisepped the woman, and the woman asked
him if he wanted to shower. According to the reptie woman again attempted to touch the
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officer’'s penis while he was in the shower. Fellofficers entered Ace and arrested the
woman. The hearing officer granted the Village’stimo and found that Ace violated the
ordinance.

The hearing officer allowed Ace to submit evidemcmitigation. Chong Kim testified that
he was Ace’s sole owner and that he purchasedusiadss in 1999 for $45,000. According to
Kim, he invested an additional $40,000 to reno#a¢ebusiness. Kim testified that he recently
signed a 3-year lease and paid $3,000 per monténin Kim admitted that it was a risk to
renew his lease, given that he could lose his ngassstablishment license. According to Kim,
the spa’s monthly gross income averaged $12,000e wat income averaged $2,000.

Kim, who was 47 years old, testified that he wadl ihealth and could not work full-time.
Kim explained that he relied on a manager, whovwaiked for him for nine years, to run the
business. According to Kim, he instructed his managinform him of any improper or illegal
activities at the business. Kim testified thatpfr999 to the date of the prostitution incident in
March 2011, he never received any tickets or citetifrom the Village and never became
aware of any illegal activity on the premises. Engployee who was arrested for prostitution
worked for Ace for one year. Kim testified thatfired the employee shortly after learning that
she was convicted of prostitution. According to Kine had no idea that the employee was
inclined to engage in illegal activities. When atkéhat criteria he used in deciding whether to
hire an employee, Kim testified that his policy wae tolerance for any illegal activity.”
However, Kim explained that the manager made hidegsions. According to Kim, in order
to prevent similar incidents in the future, he pled to have new employees sign written
agreements. Kim further testified that he visiteglbusiness once per month to receive a report
from the manager and to pay bills. Kim admittedt tha was familiar with the Village’s
ordinances and knew that he could lose his licehsme of his employees engaged in
prostitution.

The hearing officer issued a written recommendetiiat the Commissioner revoke Ace’s
massage establishment license. The hearing offjaee little weight to Kim’s mitigation
evidence that he was in ill health, had investedeyon the business, and recently renewed his
lease. The hearing officer further found that Kimpddicy regarding illegal activity “fail[ed] to
address the seriousness” of the prostitution imtide the spa. On October 3, 2011, the
Commissioner adopted the hearing officer’s findingd recommendation and revoked Ace’s
massage establishment license.

Ace filed a petition for writ ofcertiorari in the trial court. Ace alleged that section
8.2016(a)(3) of the Village's massage businessnardie violated the due process clause of
the fourteenth amendment, because it eliminatedeguirement of knowledge on the part of
the licensee that its employee was engaged iralli@givity. Ace alternatively alleged that the
Commissioner’s decision to revoke Ace’s massagabkshment license was an abuse of
discretion.

On December 14, 2011, the trial court granted #petition for writ ofcertiorari, vacated
the Commissioner’s decision revoking Ace’s licersad remanded to the Commissioner to
hear additional evidence in mitigation or aggramatand impose a new sanction. The court
agreed with Ace that revocation was an abuse aietion in light of the evidence at the
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hearing. The Village appealed, but this court dss®d the appeal for lack of jurisdiction,
because the order remanding to the Commissionenuaiaa final and appealable ordéce
Spa, Inc. v. Village of Downers Grow9012 IL App (2d) 120017-U (summary order).

On remand, a hearing before the Commissioner'gated hearing officer took place on
September 27, 2012. The Village presented the witlyess, United States Department of
Homeland Security Special Agent Ben Bauman. Theéay@ prefaced Agent Bauman’s
testimony by saying that it would not concern “dniyyy about Ace Spa in particular” but
would concern the “problems endemic to what aremonly referred to as *** Asian massage
parlors, or *** Korean massage parlors.” Ace’s aty objected on relevance grounds, but
the hearing officer permitted the testimony subfjedAce’s continuing objection.

Agent Bauman testified that his investigationsuied on human trafficking and
smuggling of persons from Asian countries. AgenaiBan testified that he had investigated
20 to 30 massage parlors in which prostitution waspected. According to the agent, the
massage parlors often operated out of low-renestamts and were thinly veiled prostitution
operations. He testified that the massage parloreosvwould fund the cost of transporting
women to the United States. According to Agent Bamnthis often involved violations of
immigration laws. The women would then be forcedwork in the parlors, performing
prostitution, in order to pay their debts to thenevs.

On cross-examination, Agent Bauman admitted tharaypes of businesses, including
nail salons and restaurants, were involved in hutrefficking and prostitution. He further
admitted that the problems of human trafficking @anastitution were not limited to persons
from Asian countries. Agent Bauman acknowledged thia 20 to 30 investigations of
massage parlors took place over a five-year paratiwere spread across a number of cities
and counties in the Chicago area. Agent Baumaifi¢eisthat he was not aware of any
investigations into Ace’s spa other than the Vilagpending license revocation proceeding.
Although Agent Bauman had conducted investigationdDu Page County, he had not
performed any investigations in the Village.

The hearing officer again recommended revoking’'#\tieense, and the Commissioner
adopted the recommendation. In a written order, Gloenmissioner reasoned that Agent
Bauman’s testimony “demonstrate[d] why revocatioma]s an appropriate sanction.”
According to the Commissioner, the agent “descrilmedetail that massage parlors such as
Ace, which operate out of storefronts, are freglyefronts for sophisticated prostitution
operations.” The Commissioner further reasoned tiatcrime of prostitution in massage
parlors is very difficult to detect, that the Vij@'s ordinance gave notice that a single violation
may be cause for revocation, and that Ace’s violativent to the core of the need for
regulation.

On May 15, 2013, the trial court again vacated @oenmissioner’s decision to revoke
Ace’s massage establishment license. The courtomeds that it was error for the
Commissioner to consider Agent Bauman's testimarych did not concern Ace in particular
but, rather, concerned the general problem of hutradficking and prostitution in massage
parlors. The court further reasoned that, evemtpknto consideration Agent Bauman’s
testimony, the Commissioner abused his discretiomevoking Ace’s license. The court
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explained that Ace had a “spotless record” priath® prostitution incident and that there was
no evidence that Kim had knowledge of any illegativéty occurring on the premises. The

court remanded to the Commissioner with instructiém impose a lesser sanction than
revocation without hearing additional evidence.

On July 11, 2013, the Commissioner issued a writiecision suspending Ace’s massage
establishment license for one year. The Commissimad into consideration the fact that this
was Ace’s first violation but emphasized that ptagbn was a serious violation.

On September 16, 2013, the trial court vacatedCibimmissioner’s decision to impose a
one-year suspension. The court determined thahamde section 8.2016(a) vested the
Commissioner with authority either to revoke Acemssage establishment license or to
suspend it for no more than 30 days. In accordaiiteAce’s request, the court ruled that the
72-day period from October 3 to December 14, 2@ufing which Ace’s license was revoked,
would serve as the sanction for its ordinance timtaand that no further sanction would be
imposed. The Village timely appeals.

[I. ANALYSIS

On appeal, the issue in both cases is whethe€Cdmemissioner abused his discretion in
revoking plaintiffs’ massage establishment licendasits appeal, King’s argues that the
Commissioner’s decision to revoke its massage kstafient license was an abuse of
discretion and should be reversédin the Ace matter, the Village argues that the
Commissioner’s decision to revoke Ace’s massagebishment license was not an abuse of
discretion and should be affirmed. The Village doesspecify whether it is referring to the
Commissioner’s original decision to revoke Acetshise or the Commissioner’s decision to
do so on the first remand. However, because thkcourt’'s December 14, 2011, and May 15,
2013, orders vacating the Commissioner’s revocalieeisions and remanding the matter to
the Commissioner were not final and appealablersraee have jurisdiction to review both of
the Commissioner’s revocation decisions. B&iams v. Illinois Civil Service Comm/i2012
IL App (1st) 101344, 9 (“Where, as here, the witrcourt remanded the matter to the
Commission to impose a lesser penalty than thenaligenalty of discharge, we can review
the Commission’s original decision to dischargesge als@age v. City of Chicagd®99 Ill.
App. 3d 450, 458-59 (1998) (holding that, in a daselving a petition for writ otertiorari, a
trial court’s orders remanding the matter to theramy were not final and appealable orders).

A. Ace’s Request to Strike Portions of the &fijé’s
Brief in Appeal No. 2-13-0978

In appeal No. 2-13-0978, Ace requests that wkesportions of the Village’s brief. In its
brief, the Village cites three news articles adsirgs prostitution stings in massage businesses,

’King’s actually argues that the Commissioner’s sieci to revoke its massage establishment
license was clearly erroneous, but, as we discaksvb we review the Commissioner’s decision of
which sanction to impose for an abuse of discretion
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the results of a Google search of the phrase “rgasgsrlors and prostitution law

enforcement,” a report drafted by the Polaris Ritope the problem of human trafficking and

prostitution in massage parlors, and a blog entoynfthe Washington Post’s website

discussing raids of Asian massage parlors. Aceecaist that the Village’s citations to these
sources are improper because it did not introdbheesburces at the hearings before the
Commissioner.

“[A] court on administrative review is limited toconsideration of the evidence submitted
in the administrative hearing and may not hear taddil evidence ***.” Acevedo V.
Department of Employment SecuyiB24 Ill. App. 3d 768, 773 (2001); see alBanner v.
Court of Claims 256 Ill. App. 3d 1089, 1091 (1994) (noting thensarule in the context of a
petition for writ of certiorari). The record reveals that the three news artithes,Polaris
Project report, and the Washington Post blog eméne submitted to the Commissioner on the
first remand; however, the Google search resulte wet. Therefore, we grant Ace’s request
to strike the portion of the Village’s brief citirapd discussing the Google search results.

Ace also asks us to strike the portion of theagé#l’s brief discussing Agent Bauman’s
testimony. Ace contends that the agent’s testimsngrelevant and prejudicial. Because the
agent’'s testimony was submitted at a hearing betteeeCommissioner and is part of the
record, we decline to strike the Village’s discossof it.

B. Standard of Review

The common-law writ ofertiorari provides a means for review of actions taken bguatc
or other tribunal exercising quasi-judicial funct®g where no other means of review is
available.Portman v. Department of Human Servjcg83 Ill. App. 3d 1084, 1087 (2009).
Where the Administrative Review Law (735 ILCS 53tEt seq (West 2012)) has not been
expressly adopted, the writ oértiorari survives as a means of judicial revieStratton v.
Wenona Community Unit District No, 133 Ill. 2d 413, 427 (1990). Although traditiolyal
review by common-law writ ofertiorari was very limited, the supreme court has heldttieat
differences that at one time existed betweentiorari proceedings and proceedings under the
Administrative Review Law have been “all but loddtibin v. Personnel Boardl28 lIl. 2d
490, 498 (1989). “[T]he nature and extent of jualiceview is virtually the same under both
methods.Dubin, 128 Ill. 2d at 498.

In administrative review cases, the appellate toawiews the decision of the agency, not
that of the trial court.indemulder v. Board of Trustees of the Naper¥itefighters’ Pension
Fund 408 Ill. App. 3d 494, 500 (2011). Where an agehayg imposed a sanction, such as
revoking a license or discharging an employee, tsouse a two-step review process.
Hermesdorf v. Wu372 lll. App. 3d 842, 851-52 (2007) (applyingveotstep review to a
decision to discharge an employeByrne v. Stern103 Ill. App. 3d 601, 605-06 (1981)
(applying a two-step review to a liquor commissiomeecision to revoke a liquor license).
First, the court determines whether the agencytsuéd findings are against the manifest
weight of the evidenceByrne 103 Ill. App. 3d at 606. An agency’s findings against the
manifest weight of the evidence only if the opp®sbnclusion is clearly eviderRoach
Enterprises, Inc. v. License Appeal Comn2i7 Ill. App. 3d 523, 528 (1996). Second, the
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court determines whether the findings of fact suppbe sanction imposedRoach
Enterprises277 Ill. App. 3d at 528. The second step requdetsrmining whether the agency
acted arbitrarily or in clear abuse of its dis@etRoach Enterprise277 lll. App. 3d at 528.
“[A] reviewing court will not interfere with an agey’s decision to impose a certain sanction
unless the agency acted unreasonably or arbit@rithose a sanction that is unrelated to the
purpose of the statuteAlbazzaz v. Department of Professional Regulatdi Ill. App. 3d

97, 101 (2000). “ ‘[T]he mere fact [that] a revieicourt considers a different sanction more
appropriate does not render a decision arbitrarigRoach Enterprise277 Ill. App. 3d at 530
(quotingYeksigian v. City of Chicag@31 Ill. App. 3d 307, 312 (1992)).

The parties do not dispute the Commissioner’sifiigsl that plaintiffs violated ordinance
section 8.2016(a)(3), in that a King’s employee amdAce employee each committed a
prohibited act of prostitution on the premises. Northe parties dispute that, under the plain
language of ordinance section 8.2016(a)(3), revmtalvas an available sanction for the
violations. The issue over which the parties disags whether the Commissioner abused his
discretion in revoking plaintiffs’ massage estdiient licenses.

C. Commissioner’s Revocation of Plaintiffs’ eitses

Both plaintiffs argue that, because the Villageethto produce any evidence that they had
prior ordinance violations or knowledge of their mayees’ prohibited conduct, the
Commissioner abused his discretion in revokingrtiieenses. Plaintiffs rely omyrne
Hanson v. lllinois Liquor Control Comm'r201 Ill. App. 3d 974 (1990), andacquelyn’s
Lounge, Inc. v. License Appeal Comn®i7 Ill. App. 3d 959 (1996), in which revocatiavfs
liquor licenses were deemed abuses of discreticaravtihe licensees had no prior violations
and no knowledge of their employees’ prohibiteddran.

In Byrne the local liquor control commissioner of the Ciy Chicago revoked the
defendant’s liquor license after a dancer at tHeratant's lounge was arrested for prostitution
following an undercover investigatioByrne 103 Ill. App. 3d at 603-04. The appellate court
noted that the Liquor Control Act (lll. Rev. StdB77, ch. 43, 1 185) imposes strict liability
upon a licensee for all violations of the Act bg titensee’s agents and employéasne 103
lll. App. 3d at 605. Nevertheless, the court hlat the commissioner’s decision to revoke the
liquor license was an abuse of discretidyrne 103 Ill. App. 3d at 606-07. The court reasoned
that the administrative record revealed that tHerddant had no prior violations during the 14
years he operated the lounge or during the 33 yeaitseld a liquor licens®&yrng 103 lIl.
App. 3d at 606. The court further reasoned thatrdoerd contained no evidence that the
defendant had prior personal knowledge of the d&eeohibited conductByrne 103 IlI.
App. 3d at 606.

Like the court inByrne the courts inJacquelyn’s Loungand Hansoneach held that a
liqguor commissioner’s decision to revoke a liguoehse was an abuse of discretion where the
licensee had no history of prior violations and kmowledge of its employee’s prohibited
conductJacquelyn’s Lounge277 Ill. App. 3d at 966-6Hanson 201 Ill. App. 3d at 983-84.
In both cases, bar employees were caught sellimgoties on the licensed premises.
Jacquelyn’s Lounge277 lll. App. 3d at 9634anson 201 Ill. App. 3d at 977. Idacquelyn’s
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Lounge the licensee had operated its business for 9%s ywahout any prior violations
(Jacquelyn’s Lounge277 lll. App. 3d at 967), and iHansonthe licensee had operated its
business for 5% years without any violatioHsuison 201 Ill. App. 3d at 984). In neither case
was there any evidence that the licensee knew sofeihployee’s prohibited conduct.
Jacquelyn’s Lounge277 Ill. App. 3d at 96Hanson 201 Ill. App. 3d at 983-84.

Before we can decide whether to apply the holdwfg8yrne Hanson andJacquelyn’s
Loungeto the massage establishment context, as plaintiffe us to do, we must address the
Village’s two arguments. First, the Village contenthat,Byrne Hanson andJacquelyn’s
Loungeaside, there is precedent in lllinois for revokiadicense for a single ordinance
violation. The Village citefRoach Enterprises-eliciano v. lllinois Racing Board110 IlI.
App. 3d 997 (1982)Spiros Lounge, Inc. v. lllinois Liquor Control Cormm98 Ill. App. 3d
280 (1981), an®&F Corp. v. Bilandi¢62 Ill. App. 3d 193 (1978). Second, the Villaggues
that, given the seriousness of the problem the agasisusiness ordinance aims to ameliorate,
the difficulty of enforcing the ordinance’s prowsis and regulating massage establishments,
and the nature of the violations that took plates €Commissioner’s decisions to revoke
plaintiffs’ licenses were reasonable and not aba$elscretion. In other words, the Village
contends that the holdingsByrne Hanson andJacquelyn’s Loungshould not be applied to
the massage establishment context.

The problem with the Village’s first argumentimat, in each of the cases it cites in support
of the proposition that a single ordinance violatimay serve as the basis for a license
revocation, the licensee had knowledge of the pitg¢d conduct, participated directly in the
prohibited conduct, or had a history of prior vimas. Accordingly, the cases are
distinguishable. IrRoach Enterpriseshe licensee’s liquor license was revoked aftdicp
discovered unregistered handguns in the licensestaurantRoach Enterprise77 Ill. App.
3d at 524. The court upheld the revocation, att leagart because the licensee conceded that
he had personal knowledge of the firearms violati&oach Enterprise277 Ill. App. 3d at
529. InFeliciang, the court upheld the revocation of a horse joskéigense after he was
found in possession of an illegal horse-proddingate Feliciang, 110 Ill. App. 3d at 998,
1006. The court distinguish&yrneon the basis that the jockey was in knowing paserf
the device.Feliciano, 110 Ill. App. 3d at 1006. I'spiros Loungethe court affirmed the
revocation of a liquor license after one of theitisee’s employees served alcohol to a minor;
only five months earlier, the license had beenesnded for a similar violatiorspiros Loungge
98 Ill. App. 3d at 287. ' &F Corp, the revocation of a liquor license was affirmdune the
licensee had “intimate knowledge” of the prostautioperation being conducted on the
premises and received the proceeds of the oper&®i Corp, 62 Ill. App. 3d at 198. As
plaintiffs contend, these cases are distinguishadtause there was no evidence that plaintiffs
had prior violations or any knowledge of their eoy@es’ prohibited conduct.

We now turn to the Village’s second argument. Village contends that (1) the problem
of prostitution operations masquerading as massafgblishments is a serious and growing
problem, (2) regulation of these facilities is utiffit because the illicit activities are clandestin
and occur behind closed doors, and (3) ordinangkatidns involving prostitution go to the
“core” of the need for regulation. Relying on thesmsiderations, the Village contends that
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massage establishments are distinguishable frommdsses operating under liquor licenses
and that, therefore, we need not follByrne Hanson andJacquelyn’s Loungdn essence,
the Village contends that, in the context of a praigon incident in a massage establishment,
the absence of prior violations or evidence thitensee knew of its employee’s prohibited
conduct does not render a decision to revoke aagassstablishment license an abuse of
discretion.

We agree with the Village. Although the constiatlity of the Village’s ordinance is not
at issue, it is noteworthy that lllinois courts kaupheld similar massage establishment
ordinances as valid exercises of local governmegrakte powersClevenger v. City of East
Moline, 44 Ill. App. 3d 168, 172 (1976YWes Ward Enterprises, Ltd. v. Andrew? Ill. App.
3d 458, 466 (1976). Wes Ward Enterpriseghe court held that the City of Peoria’s massage
business ordinance was a reasonable means ofrmpoyt the public purposes sought to be
accomplishedWes Ward Enterprised?2 Ill. App. 3d at 466. The court specificallypdxined
that the ordinance provisions prohibiting nuditgldhe touching of sexual and genital areas
were “obviously designed to proscribe such unlawfuhduct, and to prevent unscrupulous
persons from permitting massage establishments toskd for purposes of prostitution in
violation of the Criminal Code YWes Ward Enterprised?2 Ill. App. 3d at 466. II€levenger
the court relied otWes Ward Enterprisei® upholding the City of East Moline’s massage
business ordinanc€levenger44 Ill. App. 3d at 172. Like the courtWes Ward Enterprises
the court inClevengernoted that certain of the ordinance’s provisiongewdesigned to
promote the public interest in “the prevention &enses whereby unscrupulous persons for
profit could operate massage establishments fopgs@&s of ministering to the vices of
obscenity or prostitution.Clevenger44 Ill. App. 3d at 172.

As the Village argues, the occurrence of actsroéftution in a massage establishment is
inherently difficult to regulate and prevent. Senti8.2013(c) of the Village’s massage
business ordinance provides that the sexual ortajemieas of a massage patron must be
covered by towels, cloths, or undergarments whenpttron is in the presence of massage
employees. As that section contemplates, massagmpare at least partially disrobed. Thus,
interests of privacy mandate that massages octumdbelosed doors. Sédyrick v. Board of
Pierce County Commissionet®77 P.2d 140, 144 (Wash. 1984) (holding uncartgtihal an
ordinance provision requiring a two-way viewing fabron massage room doors and noting
that “[flew persons, if any, would be willing to V®an audience during a full body massage,
however innocent and legitimate”). Given the prévaetting in which massage services are
provided, prostitution in a massage establishmeuliddbe uncovered only by using the type of
police operation that occurred in these casesh@gicts of the King's case particularly reveal,
prostitution offenders in massage establishmenmsecaploy a variety of measures to detect
police officers posing undercover as massage patmimich further elevates the difficulty of
policing prostitution operations.

The private nature of the provision of massageices highlights the need for strict
regulation. The Village’s ordinance defines “Massags “[a]Jny method of pressure on or
friction against, or stroking, kneading, rubbirgpping, pounding, vibrating or stimulating of
the external soft parts of the body with the haadsvith aid of any mechanical electrical
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apparatus or appliances.” Downers Grove MunicipadéC§ 8.2001 (amended Jan. 18, 2005).
As we noted above, massage patrons usually armlpadisrobed, and the massage takes
place in a private room behind a closed door. Tald@nia Court of Appeal has noted that the
need for regulation of massage establishmentssanispart out of “the ease with which [a
business] can be diverted in whole or part to dawtful business,i.e., prostitutionOwens v.
City of Signal Hil| 201 Cal. Rptr. 70, 73 (Cal. Ct. App. 1984).

With this background in mind, we cannot say that€ommissioner abused his discretion
in revoking plaintiffs’ massage establishment Ieesiunder the facts of these cases. We agree
with the Village that, due to the nature of thelpemn the ordinance aims to prevent and the
difficulty of policing that problem, the liquor knse cases on which plaintiffs rely are
distinguishable. Therefore, we decline to applthis context the holdings @&yrne Hanson
andJacquelyn’s Loungé¢hat it is an abuse of discretion to revoke adiglicense where a
licensee has no prior violations and no knowleddesoor her employees’ prohibited conduct.

The ordinance violations that occurred here wer@ss violations that went to the essence
of the problem that the Village’s ordinance is aihte prevent. The ordinance does not
provide for progressive discipline but, rather, emkevocation available as a sanction for a
first offense. Although plaintiffs may view revoaat as a harsh sanction, the Ohio Court of
Appeals, in discussing a similar ordinance that enarensees responsible for the prohibited
conduct of their agents and employees, noted igabtdinance required “a licensed operator
to operate the establishment in such a fashion gsetvent others from engaging in conduct
relating to prostitution.Oglesby v. City of Toled®35 N.E.2d 1319, 1323 (Ohio Ct. App.
1993). The court analogized the ordinance to atleaidinance that would not allow a
restaurateur to avoid responsibility for a failtwenaintain standards of cleanliness merely by
being ignorant of the violation®©glesby 635 N.E.2d at 1323; see al$8iSAM 1, Inc. v.
lllinois Liquor Control Comm’n 2014 IL 116173, 1 32 (reasoning that the purpufsthe
Liquor Control Act’s strict liability provision (Z3ILCS 5/10-3 (West 2010)) “is to ensure that
the holder of a license for alcoholic beveragesamaffirmative responsibility to see that his
liquor business is not conducted by its employeesalation of the law”). While revocation of
a massage establishment license for a single futieti incident might be a very strong
sanction where the licensee has no history of #iwia and no knowledge of his or her
employees’ prohibited conduct, we cannot say thah s strong sanction necessarily is an
abuse of discretion.

In concluding that it was not an abuse of disoretior the Commissioner to revoke
plaintiffs’ massage establishment licenses, we asigk that King's presented no mitigation
evidence whatsoever at the hearing before the Cesiomer. We also emphasize that, while
Ace presented some mitigation evidence in the fofrKim’s testimony, the Commissioner
gave that evidence little weight. In particulare tBommissioner gave little weight to the
evidence that Kim was in ill health, that he hagested money in the business, and that he had
recently renewed his lease. We cannot say thastevror to give this evidence little weight,
as none of it had any relation to the preventioproftitution in the massage spa.

Further, the Commissioner found that Kim’s poliegarding illegal activity “fail[ed] to
address the seriousness” of the prostitution imtidethe spa. The Commissioner did not err in
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reaching this conclusion. As the Ohio courQglesbyreasoned, the ordinance, as applied by
the Commissioner, requires a massage establisHicexmtee to operate his or her business in a
manner aimed at preventing prostitution. As théagi argues, Kim’s testimony indicated that
essentially he was an absentee owner who visitedga once a month to receive a report from
the manager and to pay certain bills. While Kimitiesl that his primary criterion in hiring is
“no tolerance for any illegal activity,” he furthégstified that the manager made all hiring
decisions. Kim testified that he had owned the ess since 1999, yet he offered paltry
evidence of measures aimed to prevent prostitukon.testified that he merely instructed his
manager to inform him of any improper or illegaltigties at the business. While the
Commissioner’s decisions in these cases might baea abuses of discretion had plaintiffs
presented adequate mitigation evidence suggedtradost managerial programs aimed at the
prevention of prostitution and implemented priorttie violations, his revocation decisions
were not abuses of discretion on these facts.

In affirming the Commissioner’s revocation of Asdicense, although Agent Bauman'’s
testimony in Ace’s case played no part in our asiaJywe note that we cannot say that it was
improper for the Village to present the testimorgfdoe the Commissioner's designated
hearing officer. Administrative agencies are natrmbby the strict rules of evidence that apply
in a judicial proceeding. 735 ILCS 5/3-111(b) (We€x12); Chamberlain v. Civil Service
Comm’n 2014 IL App (2d) 121251, § 47. Only if an agerscidilure to observe the technical
rules of evidence “materially affected the rightsamy party and resulted in substantial
injustice” will it constitute grounds for reversaf an administrative decision. 735 ILCS
5/3-111(b) (West 2012). Here, the Village introdilitkee agent’s testimony by stating that it
would not concern “anything about Ace Spa in patéc’ but would concern the “problems
endemic to what are commonly referred to as *** aélsimassage parlors, or *** Korean
massage parlors.” Agent Bauman’s testimony servedform the hearing officer of some of
the policy concerns underlying the Village’s ordina and of the serious societal problems
that the Village sought to deter by strictly enfogcits provisions. The testimony did not
materially affect Ace’s rights or result in subgtahinjustice, because the Village admitted
that it did not concern Ace specifically. Neverttgd, we need not rely on Agent Bauman’s
testimony, because the Village did not presentrittiie news articles, the Washington Post
blog entry, or the Polaris Project report) untié thrst remand, while we are affirming the
Commissioner’s original revocation decision.

D. Ace’s Due Process Argument

In appeal No. 2-13-0978, Ace argues that revooaifots massage business license would
violate its due process rights. It contends that\ilage’s ordinance either eliminates any
knowledge requirement or contains an impermissiiesumption that a licensee has
knowledge of its employees’ prohibited activitiexorring on the premises. Ace raised this
argument before the Commissioner and the trial tcalthough neither entity explicitly
addressed the issue. On appeal, Ace offers thisragt as an alternative basis for vacating, as
the trial court did, the Commissioner’s revocati@tisions.
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It is unclear whether Ace is arguing that the Cassioner’s revocation decisions violated
procedural due process or substantive due pro¢é@¥]hereas procedural due process
governs the procedures employed to deny a perdde;sliberty or property interest,
substantive due process limits the state’s abiidtyact, irrespective of the procedural
protections provided.’ People v. Cardona2013 IL 114076, 1 17 (quotirig re Marriage of
Miller, 227 1ll. 2d 185, 197 (2007)). Ace argues thatas denied a meaningful hearing in that
the Commissioner failed to consider Kim’s lack ofolwledge of his employee’s illegal
conduct, which suggests a procedural due proceskecbe, but relies oBrennan v. lllinois
Racing Board42 1ll. 2d 352 (1969), which involved a substaatdue process analysis.

When determining whether an individual has reawecedural due process, courts look
to three factors: (1) “ ‘the private interest thatl be affected by the official action’”; (2)
“‘the risk of an erroneous deprivation of sucheneist through the procedures used, and the
probable value, if any, of additional or substitpi®cedural safeguards’”; and (3) “ ‘the
Government’s interest, including the function inxed and the fiscal and administrative
burdens that the additional or substitute procddecirement would entail.” In re Robert
S, 2131ll. 2d 30, 48-49 (2004) (quotiMdathews v. Eldridge424 U.S. 319, 335 (1976)). “By
weighing these factors, courts can determine whétieegovernment has met the fundamental
requirements of due process—the opportunity to e@rchat a meaningful time and in a
meaningful manner.Robert S.213 Ill. 2d at 49.

When addressing a substantive due process chajldrgcourt’s analysis depends on the
nature of the right purportedly being infringeéd.re J.W, 204 Ill. 2d 50, 66 (2003). Where a
statute does not implicate a fundamental congtitali right, courts employ the rational basis
test to determine the constitutionality of a seatMiller, 227 1ll. 2d at 197. “Under this test,
the statute need only bear a reasonable relatjpimsla legitimate state interesMiller, 227
lll. 2d at 197 (citingWashington v. Glucksber§21 U.S. 702, 722 (1997)).

Here, Ace’s failure to clearly differentiate betewmeprocedural and substantive due process
subjects its argument to forfeiture. Ace does nqtlieitly address the three factors of a
procedural due process analysis. If it is relyimgsmbstantive due process, Ace does not
discuss whether a fundamental constitutional rigithplicated or, if not, whether the rational
basis test is satisfied. Ace’s failure to presemheaningful procedural or substantive due
process challenge renders the argument forfeitellI5 S. Ct. R. 341(h)(7) (eff. Feb. 6, 2013)
(“[p]oints not argued are waived”yardong 2013 IL 114076, 1 19 (declining to address a
substantive due process challenge where the deferidided to discuss “even the basic
principles of substantive due process”).

However, forfeiture is a limitation on the parfie®t on courts of reviewPeople v.
Yaworskj 2011 IL App (2d) 090785, 1 10. Ace’s forfeiturgide, its due process argument
lacks merit. Rather than untangle the procedurdlsabstantive aspects of its argument, we
address the two cases on which Ace reBesnnanandLee v. City of NewpagriNo. 91-5158,
1991 WL 227750 (6th Cir. Nov. 5, 1991).

In Brennan a provision of the lllinois Horse Racing Act madlerse trainers the
absolute insurer[s]’ " of the condition of thehorses “ ‘regardless of the acts of a third
party.” ” Brennan 42 lll. 2d at 353 (quoting lll. Rev. Stat. 19&€h. 8, 1 37c-3). Following a
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race, a stimulant was discovered in the urinelwdrae, and the lllinois Racing Board revoked
its trainer’s license without making a finding thiéie trainer himself was guilty of any
misconductBrennan 42 lll. 2d at 354. On appeal, the supreme coeid that the “absolute
insurer” statutory provision was arbitrary and @s@nable and not a legitimate exercise of the
state’s police poweBrennan 42 Ill. 2d at 355-58.

Ace’s reliance orBrennanis unavailing. Employing a substantive due pro@esaysis,
the court inBrennanreasoned that the statute penalizing horse tsaifoerthe acts of third
parties was arbitrary and unreasonable becauseltb&sed provision would be equally
effective at inducing trainers to take precautitangrevent tampering with hors&ennan 42
lll. 2d at 357. Moreover, the court observed, amgacould lose his or her license regardless of
the level of precautions imposed—for example, disgruntled former employee “doped [a]
horse.”Brennan 42 Ill. 2d at 358. The court held that the rudglmo “real and substantial
relation to the protection of race track patronaimast fraud or deceitBrennan 42 Ill. 2d at
357. The court further noted: “It is a fundamenpainciple of Anglo-Saxon justice that
responsibility is personal and that penalties matybe inflicted on one person because of
another’s acts.Brennan 42 Ill. 2d at 356.

Here, section 8.2016(a)(3) of the Village’s ordica provides that a massage
establishment license is subject to suspensioawarcation if “[tlhe Licensee or any massage
therapist practicing at the licensed premises bawtted a *** Specified Criminal Act ***
on the Licensed Premises.” Downers Grove Munidipzde § 8.2016(a)(3) (amended Jan. 18,
2005). Unlike the provision of the Horse Racing Atissue irBrennan the ordinance does
not make a licensee liable for the acts of thirdipa over which the licensee has no control
but, rather, penalizes the licensee for acts ofleyees under its control. As we discussed
above, Ace might have been able to avoid the pepéaitevocation had it presented adequate
mitigation evidence of precautions aimed at prewgnprostitution, implemented prior to the
violations. Se®glesby 635 N.E.2d at 1322-23 (upholding a similar masesagiinance in the
face of a substantive due process challenge).ddst&ce’s mitigation evidence painted a
picture of an absentee owner who, over the coulrd® gears, implemented practically no
measures aimed at preventing prostitution. Appbeabf the Village’'s ordinance in this
manner does not run afoul of the principles disedssBrennan

Lee the second case on which Ace relies, is an uighdad decision of the Sixth Circuit
Court of Appeals. Unpublished federal decisionsraebinding or precedential in Illinois
courts. Kerbes v. Raceway Associates, | 1ZD11 IL App (1st) 110318, 1 34. Moreover,
although nothing prevents this court from usingshme reasoning and logic as that used in an
unpublished federal decisio®¢man v. Ford Motor Cp359 Ill. App. 3d 367, 374 (2005)), the
reasoning and logic usedlieeis not persuasive.

At issue inLeewas the constitutionality of an occupational liseig ordinance applicable
to an adult-oriented entertainment establishmesg. 1991 WL 227750, at *1. The ordinance
provided, in pertinent part, that a license wagestitio revocation if the licensee or any of its
agents or employees was convicted of any crimerdoguon the licensed premiséseg 1991
WL 227750, at *1. The plaintiff's licenseas revoked based on two employees’ convictions of
prostitution.Leg 1991 WL 227750, at *1. In holding that the ordina violated due process,

-15 -



7165

1 66

767
{68

1169
170

the courtreasoned that “[tlhe effect of the ordinance i@aitto create a presumption of
knowledge or to eliminate any requirement of knalgke on the part of the licensee or operator
of illegal activities or prohibited conduct on theemises.’Leg 1991 WL 227750, at *4. The
court further reasoned that “[n]Jothing that [theehsee] could have shown at her hearing
before the City commissioners *** would have pretehthe ordinance from being applied as
written.” Leg 1991 WL 227750, at *7.

Underlying the court’s decision lree-which failed to articulate whether its analysisswa
rooted in procedural or substantive due procegheisinstated and unsupported presumption
that an ordinance allowing for the revocation dicanse based on an employee’s illegal or
prohibited acts must include knowledge as an elémiére court reasoned that “a hearing
which excludes consideration of an element esdeotithe decision” was not a meaningful
hearing. (Internal quotation marks omittddel 1991 WL 227750, at *6. Yet the court did not
explain why knowledge—which the ordinance at issliet not require—was an essential
element.

We find more persuasive thaerethe Ohio Court of Appeals’ decision @glesby which
upheld a similar massage ordinance in the face elilasstantive due process challenge.
Oglesby 635 N.E.2d at 1322-23. The court @dglesbyreasoned that the ordinance at
issue—which permitted revocation of a license wheither the establishment, operator,
and/or technician” engaged in an act of prostituta the licensed premises—was reasonably
related to preventing prostitution where the ordoe as applied by the massage board,
“would require a licensed operator to operate gtaldishment in such a fashion as to prevent
others from engaging in conduct relating to prastn.” Oglesby 635 N.E.2d at 1323; see
alsoWISAM 1, InG.2014 IL 116173, § 32 (reasoning that the purmdgbe Liquor Control
Act’s strict liability provision “is to ensure th#te holder of a license for alcoholic beverages
has an affirmative responsibility to see that hgudr business is not conducted by its
employees in violation of the law”). The same isethere; as applied by the Commissioner,
ordinance section 8.2016(a)(3) is reasonably relat¢he governmental interest in preventing
prostitution at massage establishments.

[ll. CONCLUSION

For the foregoing reasons, we hold that the Coiongr did not abuse his discretion in
revoking either King’'s or Ace’'s massage establishimieense. Accordingly, in appeal No.
2-13-0825 (King's), we affirm the decisions of tbiecuit court of Du Page County and the
Commissioner. In appeal No. 2-13-0978 (Ace), werse the decisions of the circuit court of
Du Page County and the decisions of the Commissionethe first and second remands.
Pursuant to our authority under lllinois Supremen€®ule 366(a)(5) (eff. Feb. 1, 1994), in
lieu of remanding to the circuit court, we herel®ny Ace’s original petition for writ of
certiorari and reinstate the Commissioner’s original decistorevoke Ace’s license.

No. 2-13-0825, Affirmed.
No. 2-13-0978, Reversed; judgment entered.
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