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JUSTICE O’BRIEN delivered the judgment of the court.
Justice Lytton concurred in the judgment.
Presiding Justice Carter dissented.
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Held:

ORDER

The trial court erred in summarily dismissing defendant’s postconviction petition in
which he stated the gist of a constitutional claim that his due process rights were
violated where he was not admonished that a term of mandatory supervised release
would be added to the sentence he agreed upon in exchange for his guilty plea.

Defendant Juan Padilla filed a pro se postconviction petition alleging he was deprived of his

due process rights when he was not admonished that a three-year term of mandatory supervised

release (MSR) would be added to his two concurrent 10-year terms of imprisonment for attempt



murder and armed violence for which he entered a negotiated guilty plea. The trial court summarily
dismissed his petition. We reverse and remand.

93 FACTS

14 In 1987, defendant Juan Padilla was charged with attempt murder and two counts of armed
violence. Ill. Rev. Stat., Chpt. 38, para. 9-1(a) (1), 8-4(a) (West 1985); I11. Rev. Stat., Chpt. 38, para.
33A-2, 12-4(b)(6) (West 1985). He entered a plea of guilty to attempt murder and one count of
armed violence in exchange for concurrent 10-year sentences to be served consecutive to a Cook
County case and the dismissal of one armed violence count. The docket entries from the plea
hearing indicate that Padilla, addressed in open court, understood the nature of the charges against
him, the consequences of the guilty plea, the minimum and maximum sentences, his right to plead
not guilty, and his right to trial by bench or jury. The trial court found that Padilla entered the plea
knowingly and voluntarily and that no threats or use of force were used to obtain the plea. The trial
court also determined that a factual basis for the plea was presented. In July 2009, Padilla filed a pro
se postconviction petition in which he alleged that he was not informed at the plea hearing that he
was required to serve a three-year term of MSR following his prison term. He further alleged he was
unaware of the MSR term until June 2009. The trial court summarily dismissed his petition. Padilla
appealed.

95 ANALYSIS

q6 On appeal, the issue is whether the trial court erred in dismissing Padilla’s postconviction
petition as frivolous and patently without merit. Padilla argues that his postconviction petition stated
a gist of a constitutional claim that he suffered a due process violation when the trial court failed to

admonish him that a MSR term was required to be served after he completed his agreed-upon ten-



year terms of imprisonment.

17 The Postconviction Hearing Act (Act) (725 ILCS 5/122-1 et seq. (West 2008)) provides a
remedy for defendants who have suffered a substantial violation of their constitutional rights. People
v. Edwards, 197 111. 2d 239, 243-44 (2001). In reviewing a first-stage dismissal of a postconviction
petition, this court must determine whether the allegations in the petition are frivolous or patently
without merit. People v. Holt, 372 Ill. App. 3d 650, 652 (2007). An allegation is frivolous or
patently without merit when it fails to state the gist of a constitutional claim. Holt, 372 1ll. App. 3d
at 652. To satisfy the gist standard, a petitioner need only set forth a limited amount of detail and
is not required to present his claim in his entirety or include legal citation. Edwards, 197 11l. 2d at
244. However, a petitioner must set forth some facts that may be corroborated and are objective in
nature, or explain why the facts are absent. People v. Delton, 227 1ll. 2d 247, 254-55 (2008). The
Act requires that the petition be accompanied by affidavits, records or other evidence supporting its
allegations. 725 ILCS 5/122-2 (West 2008). The accompanying documentation “must identify with
reasonable certainty the sources, character, and availability of the alleged evidence supporting the
petition’s allegations.” Delton, 227 11l. 2d at 254. First-stage dismissal is appropriate only if the
petition has no arguable basis in either law or in fact. People v. Hodges, 234 1ll. 2d 1, 11-12 (2009).
We review summary dismissal of a postconviction petition de novo. Hodges, 234 111. 2d at 9.

q8 In a memorandum in support of his pro se postconviction petition, Padilla asserts that “the
docket shows that the court did not impose, as part of defendants [sic] sentence, any period of
Mandatory Supervised Release (MSR) to be served at the conclusion of defendants [sic] sentence
of imprisonment.” Padilla further asserts that the docket entry for his plea hearing does not mention

or reference a MSR period and that the judgment, mittimus and sentence do not indicate or impose



a MSR term and that he first learned of the MSR term in 2009 from prison records. Padilla also
asserts that the proceedings of the plea hearing establish only that the trial court addressed him
regarding the charges and penalties but did not mention MSR and that the trial court did not impose
a MSR term. Padilla argues that as a result of the imposition of the MSR term, he did not receive
the benefit of the bargain to which he agreed in exchange for his guilty plea. On appeal, he asks this
court to reduce his sentence by three years so that he receives a 10-year total sentence, which
includes a three-year MSR term.

919  As argued by Padilla in the memorandum accompanying his postconviction petition, the
MSR term is not mentioned in the docket sheet, or on the mittimus, judgment or sentencing order.
There is no transcript from the February 18, 1987, plea hearing. It is the petitioner’s burden to
provide a complete record to the appellant court in support of his claims. People v. Stewart, 179 1l1.
2d 556, 565 (1997). In this case, however, the record establishes that while a court reporter was
present during the plea hearing, the stenographic notes of the hearing were destroyed when the
basement of the Will County courthouse flooded. Under the unique circumstances of this case, and
in light of the fact that a term of MSR is not mentioned in the docket entries, mittimus, or judgment
or sentencing orders, we conclude that Padilla was deprived of the benefit of his bargain with the
State as set forth in his plea agreement. In support of our conclusion, we accept as true all
allegations in Padilla’s postconviction petition and attached memorandum of law, including that he
was not informed of the MSR term at any time prior or subsequent to his plea. Edwards, 197 111. 2d
at 244. Padilla maintains that he was unaware of the MSR term until one month prior to the filing
ofhis postconviction petition. We acknowledge that the docket sheet provides that Padilla was “duly

informed of and understands *** [the] minimum and maximum sentences prescribed by law for the



offense he has pled guilty to” and that Padilla chose to plead guilty, “with a full understanding
thereof and of the effects and consequences if the Court accepts his pleas.”

110 InPeoplev. Whitfield, 217 111. 2d 177, 190 (2005), the supreme court held that a trial court’s
failure to admonish a defendant that the sentence to which he agreed in exchange for a guilty plea
would include a term of MSR deprives him of the benefit of his bargain. In People v. Morris, 236
I11. 2d 345, 360 (2010), the supreme court determined that Whitfield announced a new rule subject
to prospective application. Nevertheless, this court has long recognized that a defendant’s plea is
not knowing and voluntary when he is not informed that his agreed sentence will include a MSR
term. In People v. Didley,213 1ll. App. 3d 910, 915 (1991), this court held that it is not permissible
to add additional terms or conditions when a defendant who has plead guilty in exchange for a
specific sentence. The Didley court relied on People v. Wills, 61 111. 2d 105, 109 (1975), in which
the supreme court held that a defendant must be admonished regarding the MSR term. Although the
defendants in both Didley and Wills argued that the addition of the MSR term rendered their pleas
not knowing and voluntary, we rely on those decisions as instructive that a defendant must be
admonished regarding the MSR term in order to fulfill the terms of the agreement. In keeping with
precedent of this court, we thus find that Padilla’s due process rights were violated when he was
deprived of the benefit of his bargain with the State for the imposition of two concurrent 10-year
sentences when an additional three-year MSR term was included with his sentence. Accordingly,
we reverse the summary dismissal of Padilla’s postconviction petition and remand for second stage
proceedings.

911 For the foregoing reasons, the judgment of the circuit court of Will County is reversed and

the cause remanded.



912 Reversed and remanded.

9 13 CARTER, P.J, dissenting:

9 14 Irespectfully disagree with the majority's position in the above-referenced case and believe
that we should affirm the trial court's dismissal of the postconviction petition. In my opinion, People
v. Morris, 236 1l1. 2d 345 (2010), supports only one conclusion in this appeal—an affirmance. My
reading of Morris is that claims of this nature may not be brought in a postconviction petition, if
defendant's conviction was finalized before the decision in People v. Whitfield, 217 1ll. 2d 177
(2005), such as in the present case.

9 15 For the reasons stated, I respectfully dissent from the majority’s order. I would affirm the

dismissal of defendant's postconviction petition.
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