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April 15, 2008, N THE APPELLATE COURT OF ILLINO S
Motion to publish granted
May 8, 2008. FI FTH DI STRI CT

Wor kers' Conpensation Conmmi ssion Division

of the Rate Adjustnent Fund and
Freeman United Coal M ning Co.
Appel | ees).

Barry L. Vaughan,
Judge, presiding.

LARRY DAWSON, ) Appeal from
Appel | ant, ) Circuit Court of
V. ) Franklin County.
WORKERS' COVPENSATI ON COVM SSI ON ) No. 06MR62
et al. (Alexi G annoulias, State )
Treasurer and Ex-Oficio Custodian ) Honor abl e
)
)
)

PRESI DI NG JUSTI CE McCULLOUGH del i vered the opi nion of
t he court:

On Novenber 21, 2000, claimant, Larry Dawson, filed an
application for adjustnent of claimpursuant to the Wrkers'
Occupational Diseases Act (820 ILCS 310/1 through 27 (West
1998)), seeking benefits from enpl oyer, Freeman United Coa
M ni ng Conpany. After a hearing, the arbitrator found cl ai mant
suffered coal worker's pneunoconiosis (CW) caused by his expo-
sure to coal dust and awarded cl ai mant pernmanent partial disabil-
ity (PPD) benefits in the sum of $421.59 per week for a period of
50 weeks, representing 10% | oss of a man as a whole (820 ILCS
305/8(d)(2) (West 1998)). See 820 ILCS 310/7 (West 1998). The
arbitrator denied clai mnt wage-differential benefits under
section 8(d) (1) of the Wrkers' Conpensation Act (820 ILCS
305/8(d) (1) (West 1998)), finding insufficient evidence to

establish that clai mant was not enpl oyable as a coal mner. On
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review, the Industrial Conm ssion (Conmission)® affirmed and
adopted the arbitrator's decision. The circuit court confirned
t he Commi ssion's decision, and this appeal followed.

The follow ng factual recitation is taken fromthe
evi dence presented at the arbitration hearing on October 4, 2004.

The 60-year-old clai mant worked as a coal mner for
approxi mately 26 years, during which tinme he was exposed to coa
dust. Claimant testified that he | ast coal -m ned on March 8,
1997, when enpl oyer closed the mne in Waltonville, Illinois, and
laid claimant off fromwork. C aimant sought panel only for the
Waltonville mne, identifying nultiple positions he woul d
perform including |aborer.

At the arbitration hearing, claimnt testified that he
limted his recall to the Waltonville m ne because "in 26 years,

| had breathed all the dust | really wanted to, and [if] |

notified another panel, | would have to rel ocate, and ny age and
things, | just - | didn't want to do that, didn't want to breathe
the dust. | had enough dust.” Claimnt did not seek nedica

treatnment for breathing problenms while enployed as a m ner

Later, claimant testified that if he had not been l|aid
of f, he would have continued to work for enployer. He had not
t hought about retirenment: "I had a good job, you know. "

Cl ai mant was not returned to work and when he turned 55

years old (Novenber 25, 1998), clainmant retired and was no | onger

' Now known as the Workers' Conpensation Conm ssion. See
Pub. Act 93-721, eff. January 1, 2005.
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eligible for recall

Claimant testified that "[alwhile after the |layoff," he
began a course in heating and air conditioning at John A Logan
Col l ege. He spent two years there but did not conplete the
program |t was a governnment program He stopped attending
after the governnent stopped paying for his education. Cl ainmant
next worked for True Val ue Hardware, where he stocked shel ves and
unl oaded trucks. His next job was with his current enpl oyer,
Wal - Mart, where he works in maintenance. C aimant could not
remenber when he began working for Wal-Mart, "around 2000." No
doctor advised claimant that he should retire for nmedical reasons
or seek alternative enpl oynent.

Bef ore m ning, clainmnt maintained heavy equi pnent
while in the service. After the service, he worked approxi mately
two years on an assenbly |ine and al so assenbl ed radi ators for
approximately two years. Clai mant began working for enployer in
Decenber 1970. He began as a | aborer, becane a shuttle car
operator, a repairman, and finally a mne examner. As a mne
exam ner, claimnt wal ked approximately five mles in four hours
on rough terrain, and while carrying equi pnment wei ghi ng approxi -
mately 20 pounds. Claimant testified that he began to experience
br eat hi ng probl ens when he worked as a shuttle car operator, in
approxi mately 1973 or 1974. Hi s breathing worsened over tinme and
did not inprove after he retired. Claimant testified at the
arbitration hearing that he was able to wal k about one quarter

mle, "however far that is,” and clinb two flights of stairs
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bef ore experiencing breathl essness.

Cl ai mant snoked for three or four years while in the
servi ce, beginning when he was 17 years old. During that tine,
he snoked approximately a 1/2 pack of cigarettes per day.
Claimant testified that his physician had prescribed a Conbi vent
i nhal er for breathing approximately one year earlier.

Caimant's W2 form from 2002 indi cated an i nconme of
$12,098.46. Caimant's W2 formfrom 2003 indicated an inconme of
$14, 321. 75.

Janmes Hess testified that he was the Southern Proper-
ties Manager for enployer. He had worked for enployer for nore
than 27 years. Hess testified that if claimnt had not limted
his recall to the Waltonville m ne, he would have been recalled
to the mnes south of Springfield, Illinois. [If claimant had a
"black lung letter,” he would have been noved to a | ess dusty
environnent. Hess saw cl ai mant nost every day at the Waltonville
m ne and cl ai mant never conpl ai ned about breat hing probl ens.

Dr. Parviz Sanjabi exam ned cl ai mant on February 13,
2001, at the request of his attorneys. Dr. Sanjabi is affiliated
with the Carbondale Clinic, Menorial Hospital, and Herrin Hospi-
tal. Since 1975, Dr. Sanjabi has worked with the Shawnee Heal th
Devel opnment Program which handles grants to black Iung clinics.
Dr. Sanjabi is not a radiologist or B-reader.

Dr. Sanjabi noted that claimnt experienced a mld
degree of breathl essness on exertion; he would get breathless

upon carrying 50 pounds for 50 yards, which Dr. Sanjabi did not
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find "uncomon.” Caimnt's spironetry was nornmal but he had a
borderline variance in his oxygen saturation. Dr. Sanjabi
interpreted claimnt's chest x-ray as conpatible with CWp.
According to Dr. Sanjabi, additional dust exposure would risk
claimant's health. Dr. Sanjabi also stated that claimnt's CAP
woul d have been present when clai mant was | ast exposed to coal
m ne dust.

On cross-exam nation, Dr. Sanjabi agreed that he is not
board certified in pul nonary nedi cine or occupational disease,
and he is not a radiologist or B-reader. Based on his testing,
claimant coul d perform heavy nmanual |abor. C aimant had nor nal
pul monary function. Cl ainmnt did not have a progressive disease.
Dr. Sanjabi agreed that claimant's dyspnea was not significant.

Radi ol ogi st/ B-reader Dr. M chael Al exander found small
round opacities bilaterally in claimant's chest x-ray dated
Cct ober 16, 2000, rating it positive for CWP, category 1/0.

Dr. Jeff Sel by exam ned cl ai mant on August 7, 2003, at
enpl oyer's request. Dr. Selby is board certified in internal
medi ci ne and pul nonol ogy. He has al so been a B-reader since
1985. Dr. Selby testified that claimant's physical exam was
normal. Claimant's chest x-ray was "conpletely negative for coal
wor ker' s pneunoconi osis or any other significant abnormality."

He found no evidence of any pul nonary function abnormality on
pul nonary function testing. Based on his testing, claimnt could
perform heavy manual | abor.

Radi ol ogi st/ B-reader Dr. Jerone Wot reviewed the chest
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x-ray dated October 16, 2000, finding no evidence of CWP.

Foll owi ng the hearing, the arbitrator issued a decision
in which she found cl aimant suffered from CWP caused by his
exposure to coal dust and awarded cl ai mant PPD benefits in the
sum of $421.59 per week for a period of 50 weeks, representing
10% 1 oss of a man as a whole (820 ILCS 305/8(d)(2) (West 1998)).
The arbitrator denied clainmnt a wage-differential award under
section 8(d)(1) of the Wirkers' Conpensation Act (820 ILCS
305/8(d) (1) (Wwest 1998)), finding insufficient evidence to
establish that claimnt was not enpl oyable as a coal m ner.

Cl ai mant sought a review of the arbitrator's deci sion
before the Conm ssion. [In a unani nous decision, the Conm ssion
affirmed and adopted the arbitrator's decision. C ainmnt sought
judicial review of the Commi ssion’s decision in the circuit court
of Franklin County. The circuit court confirned the Conmm ssion's
deci sion and this appeal followed.

Cl ai mant argues that the Comm ssion's failure to grant
hi m wage-di fferential benefits is against the manifest weight of
the evidence. Specifically, claimnt argues that he proved he
could not continue to be exposed to coal m ne dust w thout
ri sking progression of his CAWP and that he proved an earnings
i npai rnent .

Section 8 of the Wirkers' Conpensation Act governs the
"amount of conpensation which shall be paid to the enpl oyee for
an accidental injury not resulting in death.” 820 ILCS 305/8

(West 1998). Section 8(d) details two types of conpensation

-6-



subparagraph 1 provides for a wage-differential award (820 ILCS
305/8(d) (1) (Wwest 1998)), and subparagraph 2 provides for a
per cent age- of -t he- per son- as- a-whol e award (820 I LCS 305/8(d) (2)
(West 1998)).

Specifically, section 8(d)(1) provides:

"If, after the accidental injury has

been sustai ned, the enployee as a result

t hereof becones partially incapacitated from

pursui ng his usual and custonmary |ine of

enpl oynent, he shall, except in cases conpen-

sated under the specific schedule set forth

i n paragraph (e) of this Section, receive

conpensation for the duration of his disabil-

ity, subject to the limtations as to maxi mum

anounts fixed in paragraph (b) of this Sec-

tion, equal to 66-2/3%of the difference

bet ween t he average anount which he would be

able to earn in the full performance of his

duties in the occupation in which he was

engaged at the tinme of the accident and the

average amount which he is earning or is able

to earn in sone suitable enploynent or busi-

ness after the accident."” 820 ILCS

305/8(d) (1) (West 1998).

In order to qualify for a wage-differential award under

section 8(d)(1) of the Act, a claimnt nust prove (1) a partial
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i ncapacity which prevents himfrom pursuing his "usual and
customary |ine of enploynment” and (2) an inpairnment in earnings.

820 I LCS 305/8(d)(1) (West 1998); Gallianetti v. Industrial

Commin, 315 IIl. App. 3d 721, 730, 734 N E 2d 482, 489 (2000).
Whet her a claimant has introduced sufficient evidence to estab-
lish each elenent is a question of fact for the Conm ssion to
determine, and its decision in the matter will not be disturbed
on appeal unless it is against the mani fest weight of the evi-

dence. Radaszewski Vv. Industrial Commn, 306 Ill. App. 3d 186,

192, 713 N. E. 2d 625, 629-30 (1999). For a finding of fact to be
contrary to the mani fest wei ght of the evidence, an opposite

concl usion nust be clearly apparent. Caterpillar, Inc. v.

| ndustrial Commin, 228 IIl. App. 3d 288, 291, 591 N. E. 2d 894, 896

(1992). That is to say, the Comm ssion's determ nation on a
guestion of fact is against the manifest weight of the evidence
when no rational trier of fact could have agreed. Dolce v.

| ndustrial Commin, 286 IIl. App. 3d 117, 120, 675 N. E 2d 175, 178

(1996) .

The purpose of section 8(d)(1l) is to conpensate an
injured claimant for his reduced earning capacity, and if the
injury does not reduce his earning capacity, he is not entitled

to such conpensation. Smth v. Industrial Conmin, 308 IIIl. App.

3d 260, 266, 719 N.E.2d 329, 333 (1999). A wage-differential
cal cul ation presunes that but for his injuries, the clai mant

woul d have been in full performance of his duties. dd Ben Coa

Co. v. Industrial Commin, 198 IIl. App. 3d 485, 493, 555 N. E. 2d
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1201, 1207 (1990). A claimnt nmust prove his actual earnings for
a substantial period before his accident and after he returns to
work, or in the event that he is unable to return to work, he
must prove what he is able to earn in sone suitable enpl oynent.
Smth, 308 Ill. App. 3d at 266, 719 N.E.2d at 333. Thus, claim
ant here nust show that, but for his injury, he would have
continued his mning career.

Claimant testified that he |last coal -m ned on March 8,
1997, when enpl oyer closed the Waltonville mne and | aid cl ai mant
off fromwork. C aimant sought work only at the Waltonville
mne, identifying nultiple positions he would perform i ncluding
| aborer. At the arbitration hearing, claimnt testified that he
l[imted his recall to the Waltonville m ne because he did not
want to relocate and "had enough dust."” Later, claimnt testi-
fied that if he had not been laid off, he would have continued to
work for enployer. He had not thought about retirement. Hess
testified that if claimant had not limted his recall to the
Waltonville mne, he would have been recalled to m nes south of
Springfield, Illinois. If claimnt had a "black lung letter,"” he
woul d have been noved to a |l ess dusty environnment. Dr. Sanjabi
did not exam ne claimant until February 13, 2001, approxi mtely
five years after claimant |ast coal -m ned, and nore than two
years after claimant retired. C aimnt was not precluded from
returning to work due to his pneunoconiosis (Dr. Sanjabi did not
exam ne claimnt until February 13, 2001), and his reasons for

retiring were independent of his condition. Cl aimnt |ast worked
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as a mne examner, walking five mles in four hours on rough
terrain, and while carrying equi pmrent wei ghi ng approxi mately 20
pounds. If claimnt had not been laid off, he would have contin-
ued to work for enployer. Claimant did not qualify for a wage-
differential award because he failed to establish that, but for
his injuries, he would have been in full performnce of his
duties as a coal m ner.

Further, no individual testified that claimnt was not
able to performthe work of a coal mner or that his respiratory
probl ens precluded himfromworking as a coal mner. Although
Dr. Sanjabi opined that additional dust exposure would risk
claimant's health, he did not place any physical restrictions on
claimant. Further, Hess testified that if claimnt had a "bl ack
lung letter,"” he would have been noved to a | ess dusty environ-
ment. Claimnt had normal pul nonary function. He experienced a
m | d degree of breathl essness on exertion; he would get breath-
| ess upon carrying 50 pounds for 50 yards, which Dr. Sanjabi did
not find "uncommon" for clainmnt, who was 57 years old at the
time of the examnation. Dr. Sanjabi did not know why cl ai mant
experienced breathl essness. Based upon this evidence, the
Conmmi ssi on deni ed clai mant wage-differential benefits, finding
insufficient evidence to establish that claimnt was not enpl oy-
able as a coal mner. The Comm ssion's decision to deny clai mant
a wage-differential benefit is not against the manifest weight of
the evidence. Because we affirmthe Conm ssion's finding that

claimant did not prove "a partial incapacity" prevented himfrom
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pursui ng coal mning, we need not discuss whether clainmant proved
an i npai rment of earnings.

The cases relied on by claimnt, Oamens-Corning

Fi berglas Corp. v. Industrial Cormin, 66 I1l. 2d 247, 362 N. E. 2d

335 (1977), and Radaszewski Vv. Industrial Commin, 306 IIl. App.

3d 186, 713 N.E.2d 625 (1999), are not persuasive. In those
cases, there was substantial evidence that the claimnts could no
| onger pursue their usual enploynent.

For the reasons stated, we affirmthe circuit court's
order confirm ng the Conmm ssion's decision

Affirmed.

HOFFMAN, GROVETER, HOLDRI DGE, and DONOVAN, JJ., concur.
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