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ORDER

1 Held: The appellate court dismissed plaintiffs’ appeal because the underlying counts are
moot and no exceptions to the mootness doctrine apply.

12 In December 2021, plaintiffs, Rebecca Jones, et al., who are educational

employees of multiple Illinois school districts, filed a petition for declaratory relief and for a writ

of injunction against defendant, Jay Robert Pritzker, the Governor of Illinois, in connection with

defendant’s use of the Illinois Emergency Management Agency Act (Act) (20 ILCS 3305/1

et seq. (West 2020)), and associated executive orders to issue successive 30-day COVID-19

disaster proclamations and set vaccination and testing requirements for school personnel. In

counts | and I of their petition, plaintiffs alleged section 7 of the Act (20 ILCS 3305/7 (West

2020)) violated the separation of powers provisions of the Illinois constitution (11l. Const. 1970,

1 See the appendix to this order for a list of all plaintiffs-appellants.



art. 11, 8 1), both facially and as applied, by unconstitutionally delegating legislative authority to
the executive. In counts Il through V, plaintiffs alleged defendant’s Executive Order 2021-22
(EO2021-22) and successive executive orders violated Illinois constitutional provisions related to
separation of powers, due process (I1l. Const. 1970, art. I, § 2), and prohibition on unlawful
searches and seizures (l1l. Const. 1970, art. I, § 6).

13 Defendant moved to dismiss, arguing counts | and |1 failed to state a claim and
counts 11 though V were moot because the orders had since expired. Plaintiffs did not file any
written opposition. At the hearing on the matter, plaintiffs argued the public-interest exception
to the mootness doctrine applied. The trial court dismissed counts I and 11 for failure to state a
claim and counts I11 through V as moot.

14 On appeal, plaintiffs do not address the trial court’s finding that counts 111 through
V were moot. Meanwhile, defendant argues all counts are moot. We agree all counts of the
petition are moot and no exception applies. Accordingly, we dismiss the appeal.

15 I. BACKGROUND

6 In March 2020, defendant issued a disaster proclamation under section 7 of the
Act, which remained in effect for 30 days, designating the entire state a disaster area due to
COVID-19. Defendant then issued successive 30-day COVID-19 disaster proclamations until
the final proclamation expired on May 11, 2023, when federal disaster proclamations also
expired.

17 In September 2021, while a disaster proclamation was in effect, defendant issued
EO02021-22, which required all school personnel, including plaintiffs, to either receive a COVID-

19 vaccine or undergo weekly testing in light of the continued spread of COVID-19 and the more



aggressive and more transmissible Delta variant. Those requirements expired in September
2022, when defendant did not reissue them.

18 In December 2021, plaintiffs filed their petition against defendant. In counts |
and |1, plaintiffs asserted section 7 of the Act violated the separation-of-powers clause of the
Illinois Constitution, both on its face and as applied by defendant, by authorizing successive
disaster proclamations. In counts Il through V, plaintiffs alleged EO2021-22 and related
executive orders violated (1) the separation-of-powers clause of the Illinois Constitution by
improperly delegating the legislature’s authority, (2) due process by failing to provide a process
for challenging the requirements for school personnel, and (3) their right to be free from
unreasonable searches, seizures, and invasions of privacy. The action was consolidated with
other cases challenging the vaccination and testing requirements in EO2021-22.

19 Defendant filed a combined motion to dismiss under section 2-619.1 of the Code
of Civil Procedure (Code) (735 ILCS 5/2-619.1 (West 2022)), arguing counts I11 through V were
moot and counts | and 11 failed to state a claim. Plaintiffs did not file a response to the motion to
dismiss. However, at the hearing on the matter, plaintiffs argued the public-interest exception to
the mootness doctrine applied because defendant could exercise his powers under section 7 of
the Act again in the future.

110 The trial court dismissed the petition with prejudice. The court found counts 111
through V moot because they challenged the legality of executive orders that were no longer in
effect. Relying on this court’s decision in Austin v. Board of Education of Community Unit
School District 300, 2022 IL App (4th) 220090-U (cited as persuasive authority under Supreme

Court Rule 23(e)), the court found no exception to mootness applied because, as this court



explained in Austin, it was unlikely similar requirements would be reinstated where the
challenged orders responded to the unique circumstances presented by the COVID-19 pandemic.
111 On counts | and 11, the trial court noted the sole theory raised in the petition
wasthe Act was an unconstitutional delegation of legislative authority. Applying Stofer v. Motor
Vehicle Casualty Co., 68 Ill. 2d 361, 369 N.E.2d 875 (1977), the court concluded the Act
provided “sufficient detail to pass constitutional muster.” Accordingly, the court dismissed the

petition with prejudice.

12 This appeal followed.
113 II. ANALYSIS
114 On appeal, plaintiffs argue the Act allowed an unconstitutional delegation of

powers from the legislative branch to the executive branch indefinitely and without any judicial
or legislative oversight, especially in regard to counts | and Il of the petition. Plaintiffs do not
address the trial court’s dismissal of counts 111 through V as moot. Thus, defendant argues
plaintiffs have forfeited any arguments concerning counts 111 through V. Additionally, defendant
argues counts | and 11 of the petition are also moot.

115 Section 2-619.1 of the Code (735 ILCS 5/2-619.1 (West 2022)) permits a
defendant to file a combined motion to dismiss under sections 2-615 and 2-619 of the Code (735
ILCS 5/2-615, 2-619 (West 2022)). Brooks v. McLean County Unit District No. 5, 2014 IL App
(4th) 130503, 1 14, 8 N.E.3d 1203. “A section 2-615 motion to dismiss ‘tests the legal
sufficiency of the complaint,” while a section 2-619 motion ‘admits the legal sufficiency of the
complaint, but asserts affirmative matter outside the complaint that defeats the cause of action.” ”
Brooks, 2014 1L App (4th) 130503, § 14. “This court reviews the dismissal under either section

de novo.” Brooks, 2014 IL App (4th) 130503, 1 14. “On appeal, we ‘review the trial court’s



judgment, not its rationale,” and we ‘can affirm for any reason the record supports.” ” Brooks,
2014 1L App (4th) 130503, 1 14 (quoting People v. Reed, 361 I1l. App. 3d 995, 1000, 838 N.E.2d
328, 332 (2005)).

116 A. Issues of Forfeiture

117 We first note plaintiffs on appeal do not argue the trial court erred in finding
counts 11 through VV moot. Meanwhile, defendant did not argue in the trial court that counts |
and Il were moot, but now raises that argument for the first time on appeal.

118 Generally, points not argued by appellants or appellees in their opening briefs are
“forfeited and shall not be raised in the reply brief, in oral argument, or on petition for
rehearing.” 1ll. S. Ct. R. 341(h)(7) (eff. Oct. 1, 2020). Likewise, arguments not raised in the trial
court generally are forfeited. Vantage Hospitality Group, Inc. v. Q Il Development, LLC, 2016
IL App (4th) 160271, 149, 71 N.E.3d 1. However, mootness arguments “may be raised at any
time” and cannot be forfeited because they relate to a court’s authority to hear a given
controversy. See Inre J.B., 204 I1l. 2d 382, 388, 789 N.E.2d 1259, 1262 (2003) (holding
arguments the State forfeited a mootness claim ignored basic principles of law). Additionally, a
“reviewing court has the duty to raise such issues sua sponte if they are not raised by the
parties.” J.B., 204 Ill. 2d at 388, 789 N.E.2d at 1262. Thus, it is not appropriate to apply
forfeiture to a mootness argument. Patel v. Illinois State Medical Society, 298 I1l. App. 3d 356,
364 n.5, 698 N.E.2d 588, 594 n.5 (1998). Given the above principles, we consider the mootness

arguments in this case in regard to all counts of the petition.

119 B. Mootness
120 We agree with defendant all of the counts in this case are moot.
21 The existence of an actual controversy is a prerequisite for appellate jurisdiction,



and a reviewing court will generally not decide matters that are abstract, hypothetical, or moot.
In re Andrea F., 208 I1l. 2d 148, 156, 802 N.E.2d 782, 787 (2003). An issue is moot where an
actual controversy no longer exists between the parties or where events have occurred that make
it impossible for the court to grant effective relief. Andrea F., 208 Ill. 2d at 156, 802 N.E.2d at
787. When considering the issue of mootness, the court may take judicial notice of events and
materials that do not appear in the record to determine whether an actual controversy exists or
whether the matter is moot. Andrea F., 208 11l. 2d at 156, 802 N.E.2d at 787. We are following
our supreme court’s guidance not to “review cases merely to establish a precedent or guide
future litigation.” Madison Park Bank v. Zagel, 91 Ill. 2d 231, 235, 437 N.E.2d 638, 640 (1982).
“When a decision on the merits would not result in appropriate relief, such a decision would
essentially be an advisory opinion.” Commonwealth Edison Co. v. lllinois Commerce Comm’n,
2016 1L 118129, 1 10, 51 N.E.3d 788. See Austin, 2022 1L App (4th) 220090-U, 1 5 (applying
the above principles).

122 Here, in regard to counts I11 through V of the petition, because the executive
orders concerning vaccination and testing of school personnel are no longer in effect, a
controversy regarding the application of those orders no longer exists. Thus, the matter is moot.
123 We also determine no exception applies. There are three exceptions to the
mootness doctrine (1) the public-interest exception, (2) the capable-of-repetition-yet-avoiding-
review exception, and (3) the collateral-consequences exception. See In re Alfred H.H., 233 11l.
2d 345, 351, 910 N.E.2d 74, 78 (2009).

124 “The public interest exception allows a court to consider an otherwise moot case
when (1) the question presented is of a public nature; (2) there is a need for an authoritative

determination for the future guidance of public officers; and (3) there is a likelihood of future



recurrence of the question.” Alfred H.H., 233 11l. 2d at 355, 910 N.E.2d at 80 (citing People
ex rel. Wallace v. Labrenz, 411 I1l. 618, 622, 104 N.E.2d 769, 772 (1952)). “The “public
interest” exception is ‘narrowly construed and requires a clear showing of each criterion.” ”
Alfred H.H., 233 11I. 2d at 355-56, 910 N.E.2d at 80 (quoting In re Marriage of Peters-Farrell,
216 111. 2d 287, 292, 835 N.E.2d 797, 800 (2005)).
125 While the public is rightfully interested in the propriety of the trial court’s
determinations concerning executive orders pertaining to COVID-19, that alone does not
automatically make the issue one of a public nature as defined by the public-interest exception.
Given the changing nature of the COVID-19 pandemic and the end of federal and state
emergency declarations, it is not clear the same executive orders would likely be reinstated. See
Austin, 2022 IL App (4th) 220090-U, 1 9. This is especially true here, where the executive
orders at issue arose from a concern about the continued spread of COVID-19 related to the more
aggressive and more transmissible Delta variant which was prevalent at that time. As a result,
we do not find the public-interest exception applies in this case.
126 For the same reasons, we also find the capable-of-repetition-yet-avoiding-review
exception inapplicable.
“The exception for issues capable of repetition yet evading review has two
elements: (1) the challenged action must be too short in duration to be fully
litigated before its end, and (2) there must be a reasonable expectation that the
complaining party will be subject to the same action again.” In re Craig H., 2022
IL 126256, § 20, 215 N.E.3d 143.
Here, there is no reasonable expectation the plaintiffs will be subject to the same action again.

27 Finally, the collateral-consequences exception is also inapplicable. “[WT]here



collateral consequences survive the expiration or cessation of a court order that are likely to be
redressed by a favorable judicial determination, appellate review is permissible.” In re Rita P.,
2014 1L 115798, 1 31, 10 N.E.3d 854. Here, we are unable to identify any collateral
consequences surviving the expiration of the executive orders at issue, nor do plaintiffs point to
any such consequences. Accordingly, counts 111 through V are moot and no exception applies.
1128 Regarding counts I and I1, plaintiffs alleged section 7 of the Act allowed an
unconstitutional delegation of powers from the legislative branch to the executive branch
indefinitely and without any judicial or legislative oversight. Unlike the executive orders at issue
in counts | and 11, section 7 of the Act remains in effect. However, defendant argues, once the
executive orders promulgated under that section were no longer in effect, plaintiffs lost standing
to argue section 7 of the Act was unconstitutional because there was no longer any actual
controversy and a declaratory judgment regarding the Act would be purely advisory. Thus, the
matter became moot. We agree.

129 Generally, a plaintiff has standing to maintain a declaratory judgment action if
two requirements are met: (1) there must be an actual controversy, a concrete dispute admitting
of an immediate and definitive determination of the parties’ rights, the resolution of which will
aid in the termination of the controversy and (2) the party seeking the declaration must be
interested in the controversy and must possess a personal claim, status, or right which is capable
of being affected. lllinois Gamefowl Breeders Ass’n v. Block, 75 1ll. 2d 443, 450-51, 389 N.E.2d
529, 531 (1979); Sharma v. Zollar, 265 Ill. App. 3d 1022, 1027, 638 N.E.2d 736, 740 (1994).
“To have standing, one must have sustained, or be in immediate danger of sustaining, a direct

injury.” Sharma, 265 I1l. App. 3d at 1027, 638 N.E.2d at 740. “The actual controversy



requirement of standing cannot be satisfied where the underlying issues of the case are moot or
premature.” Sharma, 265 Ill. App. 3d at 1027, 638 N.E.2d at 740.

130 “[W]hen an intervening event makes it impossible for a reviewing court to grant
relief to any party, the case is rendered moot because an appellate ruling on the issue cannot have
any practical legal effect on the controversy.” In re Application of the County Treasurer &

ex officio County Collector of Cook County, 2023 IL App (1st) 221366, 1 14,. As previously
noted, it is inappropriate for this court to issue advisory opinions. “When it becomes apparent
that an opinion cannot affect the results as to the parties or the controversy before it, the court
should not resolve the question merely for the sake of setting a precedent or to govern potential
future cases.” Sharma, 265 Ill. App. 3d at 1027, 638 N.E.2d at 740.

131 Here, plaintiffs lost standing when the disaster proclamations and executive
orders requiring vaccination or testing expired, because plaintiffs then were no longer in
immediate danger of sustaining a direct injury. At that point, a determination of the
constitutionality of the Act, absent an actual controversy, would amount to an advisory opinion.
See Eisenberg v. Industrial Comm’n of Illinois, 337 Ill. App. 3d 373, 382, 785 N.E.2d 1005,
1012 (2003). Accordingly, the matter is moot. See Hanna v. City of Chicago, 382 Ill. App. 3d
672, 676-77, 887 N.E.2d 856, 861 (2008); see also Lukaszczyk v. Cook County, 47 F.4th 587 (7th
Cir. 2022) (holding federal constitutional issues concerning Illinois state mandates requiring
COVID-19 vaccination became moot when the plaintiffs lost standing based on amendment of
the executive order at issue). For the same reasons we discussed concerning counts 111 through
V, we also conclude no exception applies. Accordingly, we dismiss the appeal.

32 I11. CONCLUSION

133 For the reasons stated, we dismiss the appeal as moot.



134 Appeal dismissed.
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